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DIGEST  OF  CASES. 


1902. 


ADMINISTRATION  OP  ESTATES. 
Executors  and  tutors  testamentary  —  Release  from 

office. — ^The  Court  will  not  release  an  executor  or  tutor  testamentary 
from  office  on  the  ground  that  he  cannot  agree  with  his  co-executors 
and  co-tutors  in  regard  to  certain  claims  due  to  the  estate,  even  though 
they  consent  to  his  release.     Be  Ilewson.  123 

Executors—Sale  of  immovable  property  out  of  hand— 

Oonflrmation  by  Oourt. — The  Court  has  the  power,  within  right 
limits,  to  give  general  directions  to  be  obeyed  by  all  executors  in  the 
performance  of  their  duties.  T!he  following  rules  were  laid  down  for 
the  future  guidance  of  executors.  While  sales  of  immovable  property 
by  executors,  testamentary  or  dative,  whether  to  pay  debts  or  not,  and 
whether  minors  are  interested  or  not,  should  as  a  general  rule  be 
by  public  auction,  yet,  if  it  is  to  the  advantage  of  the  estate,  such  sales 
may  be  made  out  of  hand.  But  in  the  latter  case  the  following  con- 
ditions should  be  observed :  (a)  When  all  the  heirs  are  majors  and 
their  written  consent  to  a  private  sale  has  been  obtained,  no  application 
need  be  made  to  the  Court  for  confirmation  of  the  proposed  sale.  (6) 
Whero  any  interested  major  heir  or  legatee  has  not  given  written  con- 
sent, or  where  any  minor  is  interested  either  in  the  property  to  be  sold 
or  in  its  proceeds,  application  should  be  made  to  the  Court  for  the 
sanction  of  the  sale.     Ex  parte  Eckai-d,  169 

Lost  will — Leave  granted  to  prove. — Where  a  mutual  will 

had  been  lost,  the  Court  allowed  the  survivor  and  executor  to  prove  a 
draft  drawn  up  in  identical  terms.     Re  Duminy,  190 

Prospecting  contract  over  farm  in  the  estate— Oonflrma- 
tion by  Oourt. — Where  the  funds  in  an  estate  were  not  sufficient 
to  pay  off  the  balance  of  the  purchase  price  of  a  farm  bought  by  the 
testator,  the  Court  allowed  the  executrix  to  grant  a  prospecting  con- 
tract over  the  farm  with  an  option  to  purchase  the  mineral  rights,  and 
directed  that  the  option  moneys  should  be  applied  towards  paying  %S 


X  ADMiyiSTRATlON  OF  ESTATES— ADVOCATE. 

the' debt  in  question,  and  that  in  the  event  of  a  sale  the  minors'  share 
of  the  proceeds  be  paid  into  the  Guardian's  Fund  or  socui'ed  to  tlie 
satisfaction  of  tlie  Master.     Re  J/.  C.  van  Wijk,  177 

Prospecting  contract,  with  option  to  purchase,  over 
farm  in  joint  estate— Conflrmation  by  Court— Executrix- 
Guardian. — A  was  the  executrix  in  tJie  estate  of  her  deceased  hus- 
band and  the  <^uarilian  of  six  minor  children,  theit)  being  also  three 
major  heirs  alive.  Under  a  mutual  will,  executed  by  the  testator  and 
herself,  all  the  fixed  property  in  the  joint  estate  was  bequeathed  to  the 
children — the  survivor,  however,  to  have  the  usufruct  thereof  during 
life.  B  was  the  executrix  in  the  estate  of  her  deceased  husband  and 
guardian  of  the  niinoi-s  born  of  the  marriage.  Under  the  nmtual  will 
of  her  husband  and  herself  the  survivor  was  appointed  universal  heir, 
together  with  th<»  children  born  of  tlie  marriage.  The  farm  Koodeplaat 
had  been  tin*  joint  property  of  A's  husband,  B's  husband,  and  certain 
other  parties  C  and  D,  and  was  registered  in  tlieir  names.  C,  D,  tJie 
thi*ee  major  children  of  A,  A  in  her  capacity  as  executrix  and  guardian, 
and  B  in  a  similar  capacity  all  joined  in  executing  a  prospecting  con- 
tract, with  an  option  to  purchase  the  mineral  rights  over  the  farm  in 
question.  A  and  B  now  applied  to  the  Court  to  confirm  khis  contract 
in  so  far  as  the  interests  of  their  minor  children  were  concerned.  Ildd^ 
that  there  being  no  prohibition  agains^  alienation  in  either  of  the  wills, 
the  Court  was  in  a  position  to  confirm  the  contract,  if  it  was  in  the 
interests  of  the  minors  to  do  so ;  and  an  order  as  prayed  was  granted 
accordingly,  subject  to  the  condition  that  in  the  event  of  a  sale  the 
minors'  shares  of  the  purchtise  price  should  be  paid  into  the  Guardian's 
Fund.     Re  Prhisloo  and  Grobler.  230 


ADVOCATE. 

Admission— Certificate  of  call  of  English  barrister- 
Production  of  certificate. — An  English  barrister  should  produce 
the  certificate  of  call  signe<l  by  the  Treasui-er  of  his  Inn.  ShouM  that 
docuiijent  have  been  lodged  with  any  other  Court  a  copy  certified  by 
the  Registrar  of  that  Court  may  be  produced  ip  its  stead.  In  the  case 
of  an  applicant  who  was  an  English  barrister,  but  who  failed  to 
produce  his  certilicate  of  call,  the  Court  made  an  order  for  his  admis- 
sion subject  to  the  pnHluction  of,  and  filing,  such  certificate  with  the 
Registrar  within  three  months.     Er  parte  Bric^.  2 

.  Admission— Natal  Advocate.— A  Natal  advocate  who  has 

practised  as  such  advocate  for  seven  successive  years  at  the  date  of  the 
taking  eflfect  of  Proclamation  (Transvaal)  No.  14  of  1902  is  entitled  to 
be  admitted  as  an  advocate  in  the  Transvaal  under  sub-sec.  {d)  of  sec. 


ADVOCATE— ATTORNEY.  xi 

10  of  that  Pi-oclaination,  even  where  the  date  of  his  formal  enrolment 
as  an  advocate  was  less  than  seven  years  before  such  taking  effect,  but 
where  by  Rules  of  Court  in  Natal  his  admission  had  been  ordered  to 
date  back  to  the  actual  commencement  of  his  practice  as  advocate, 
provided  that  at  the  time  of  his  application  for  such  admission  he 
is  not  carrying  on  directly  or  indirectly,  nor  is  directly  or  indirectly 
interested  in  the  business  of  any  attorney.  Semble^  an  advocate  of  the 
late  Orange  Free  State  would  be  entitled  to  admission  under  the  same 
conditions.     Re  LahinUmr,  110 

Admission— Original  document  relied  on— Production 

of  document. — In  applications  for  admission  the  actual  document 
relied  on  should  be  produced,  and  should  be  filed  with  the  Registrar. 
The  original  may  be  obtained  back  from  the  Registrar  upon  applica- 
tion.    Ex  parte  Sir  W.  Marriott  1 

Admission— Proof  of  qualification.— Applicants  seeking  ad- 
mission as  practitioners  of  the  Court  should  produce  the  best  legal 
proof  of  qualification  procurable.     Ex  pajrte  Bince,  2 

Admission  —  Zululand  advocate  —  Meaning  of  word 
"colony"— Supreme  Court.— Where  the  petitioner  based  his 
right  to  admission  as  an  advocate  in  this  Court  on  the  ground  that  he 
had  been  admitted  to  practise  as  an  advocate  of  the  Chief  Magistrate's 
Court  of  the  Territory  of  Zululand  in  the  year  1889,  and  IicmI  practised 
in  that  Court  as  such  advocate  exclusively  for  a  period  of  more  than 
seven  years  successively,  Held^  that  Zululand  was  not  a  "  colony,"  and 
that  Uie  Chief  Magistrate's  Court  was  not  a  Supreme  Court  in  the 
meaning  intended  in  sec.  10  {d)  of  the  Administration  of  Justice  Pro- 
clamation, and  therefore  that  the  application  must  be  refused.  Re 
Koch,  197 


ARREST. 

See  Martial  Law. 


ATTORNEY, 
Admission— Misconduct— Discretion  of  the  Court.— 

^YheI•e  it  appeared  that  an  applicant" for  admission  as  attorney,  notary, 
and  conveyancer  hivl  been  twice  Mtruck»off  the  roll  of  practitioners  by 
the  late  High  Court  for  eml)ezzlement  and  professional  misconduct, 
and  that  an  application  for  reinstatement  had  been  refused  by  the 
Court  in  1896,  but  granted  in  1898,  so  that  at  the  date  of  the  annexa- 


xii  ATTORNEY. 

(don  of  the  Transvaal  applicant's  name  appeared  upon  the  roll  of 
practitioners  of  the  then  High  Court,  Held,  that  the  Court,  under  the 
terms  of  the  Administration  of  Justice  Proclamation,  was  entitled  and 
bound  to  exerdBe  its  own  discretion  in  deciding  upon  every  application 
for  admission  to  practise  before  it,  and  that  applicant  was  not  under 
the  circumstances  a  fit  and  proper  person  to  be  admitted.  Zeiler  v. 
Incorporated  Law  Society,  24 

Admission— Notaries  and  conveyancers—Partnerships 
with  unqualifled  persons— Conveyancers  not  prohibited 
from  entering  into  such  partnerships.— Where  in  an  application 

for  admission  as  attorney,  notary,  and  conveyancer,  it  appeared  that 
applicant  was  in  partnership  with,  or  accounted  for  his  fees  to,  an 
unqualified  and  non-professional  person,  the  Court  held  (1)  the  Court 
had  the  power,  apart  from  statutory  provision,  to  prohibit  conduct 
which,  though  not  immoral  or  fraudulent,  was  yet  in  its  opinion 
inconsistent  with  the  proper  position  of  practitioners  of  the  Court ;  (2) 
while  attorneys  and  notaries  would  be  prohibited  from  entering  into 
partnership,  so  far  as  their  legal  and  notarial  work  was  concerned, 
with  any  person  who  was  not  an  attorney  or  notary,  yet  a  conveyancer 
should  not  necessarily  be  placed  in  the  same  position  as  that  of  an 
attorney  or  notary  in  regard  to  partnerships  with  non-professional 
persons.     Fienaar  and  Verefdd  v.  Incorporated  Law  Society.  1 1 

Admission-Suspension— Re-admission.— Application  for 
admission  as  attorney,  notary  public,  and  conveyancer.  Applicant  had 
been  suspended  for  the  jferiod  of  twelve  months  on  the  4th  December, 
1894,  by  the  High  Court  of  tlie  South  African  Republic.  His  name 
was  stall  enrolled  as  a  practitioner  of  that  Court  at  the  date  of  the 
commencement  of  hostilities.  Application  granted.  Zeiler  v.  Incor- 
porated Law  Society  ([1902]  T.S.  24)  distinguished.  Lofthouee  v. 
Incorporated  Law  Society,  39 

Admission— Unsatisfied  judgment  indorsed  on  certifi- 

CQ,'^, — Where,  on  an  application  for  admission  as  an  attorney,  it 
appeared  from  applicant's  certificate  that  there  were  unsatisfied  judg- 
ments outstanding  against  him,  the  Court  grant^ed  an  order  for  his 
admission,  but  subject  to  his  producing  proof  within  three  months  that 
the  judgments  were  not  for  debts  connected  with  professional  trans- 
actions.    Ex  parte  Stanley.  105 

.    A^icles—Service  in  Cape  Colony— Recognition  of,  in 

Tj?ansvaal. — Where  the  applicant  had  served  as  an  articled  clerk  to 
a  Cape  attorney  for  two  years  and  petitioned  the  Court  for  leave  to 
transfer  his  articles  to  a  Transvaal  attorney,  his  penod  of  service  at 
Uie  Cape  to  be  recognised  in  the  Transvaal,  Held^  that  under  the 
Administration  of  Justice  Proclamation  (No.  14  of  1902),  sec.  11  (c). 


ATTORNEY— COMPANY.  xiii 

the  only  service  recognised  is  service  under  articles  to  an  attorney  in 
the  Transvaal,  and  the  application  was  accordingly  refused.  Be 
OoBthuizen.  154 

Articles— Service  with  the  late  State  Attorney.— The 

applicant  had  served  for  two  and  a  half  years  as  a  clerk  in  the  late 
State  Attorney's  department,  and  petitioned  the  Co\irt  to  allow  this 
period  to  be  recognised  as  service  with  an  attorney  as  required  by 
sub-sec.  (c)  of  sec.  11  of  Proclamation  *No.  14  of  1902.  According 
to  Rule  103  (a)  of  the  late  High  Court,  such  service  up  to  a  limit  of 
three  years  was  equivalent  to  service  with  an  attorney.  Held,  that  the 
late  State  Attorney  was  not  a  practising  attorney  in  the  sense  in 
which  these  words  were  used  in  the  sub-section,  and  the  application 
was  accordingly  refused.     Be  Collins.  152 


OOMMANDEERINa. 

KrUgswet— Intematioiial  law— Owi|,er^s  right  to  reclaim 
goods  requisitioned  for  neceesities  of  war.— It  is  not  in  con- 
flict with  the  principles  of  international  law  for  a  State  to  requisition 
the  property  of  resident  aliens,  and  i  fortiori  that  of  hostile  resident 
aliens,  in  order  to  supply  the  necessities  of  war.  The  commandeering, 
in  due  form  and  by  the  proper  officer  on  behalf  of  the  Government  of 
the  late  South  African  Bepublic  by  virtue  of  the  Krijgswet  (Law  No. 
20  of  1898),  of  goods  belonging  to  resident  British  subjects,  for  the 
necessities  of  war,  is  valid  and  operates  so  as  to  deprive  the  original 
owner  of  his  ownership  in  the  goods  so  seized,  and,  therefore,  of  his 
right  to  vindicate  them  in  the  hands  of  a  possessor.  A,  a  British  sub- 
ject residing  in  the  Transvaal,  left  the  country  on  the  outbreak  of 
hostilities,  entrusting  his  horse  to  the  care  of  H.  A  field-cornet, 
acting  on  behalf  of  the  Transvaal  Qovernment,  in  terms  of  the 
Krijgswet,  commandeered  A's  horse  for  the  purposes  of  war  and 
handed  it  to  B,  who  sold  it  to  P.  Ileldy  on  appeal,-  in  an  action  by  A 
against  P  for  the  recovery  of  the  horse,  that  the  commandeering  had 
deprived  A  of  his  ownership  in  the  animal,  and  that  therefore  he 
could  not  claim  it  from  the  defendant.     Alexander  v.  Pfau.  155 


COMPANY. 

See  Principal  and  Agent. 
liquidation— Oonflrmation  by  Court  of  liquidation  and 

distribution  account. — The  first  and  final  liquidation  and  disth- 


xiv  COMPANY— CONTRACT. 

butkm  account  of  a  company  in  liquidation  under  Law  No.  1  of  1894 
was  confirmed  by  the  Court.     Be  Smithy  Fumeas  <b  Co.,  in  liquidation, 

215 

Transfer  duty— Transfer  firom  liquidated  company  to 
reconstructed  company— Change  of  persona.— Where  a 

company  had  been  liquidated  and  its  assets  and  liabilities  taken  over 
by  a  new  company  formed  specially  for  that  purpose  with  the  same 
name,  but  with  a  change  of  capital,  Held,  that  though  the  second 
company  was  composed  of  the  same  shareholders,  it  constituted  a  new 
persona  in  law  distinct  from  its  shareholders,  and  therefore  a  transfer 
of  fixed  property  from  the  original  to  the  new  company  involved  a 
change  of  ownership  and  was  liable  to  the  payment  of  transfer  duty 
under  Law  No.  20  of  1895.  Retjiatrar  of  Deeds  v.  Sdati  G.  M,  Co. 
(3  Off.  Rep.  91)  approved  of.     Coetzeesiroom  Co,  v.  Registrar  of  Deeds, 

216 


CONTRACT. 

See  Administration  of  Estatks. 
See  Practice  {Interdict), 
Divisibility— Partly  legal,  partly  illegal.— Where  the  owner 

of  two  farms  sold  them  together  with  all  rights  under  an  illegal 
agreement  to  supply  native  labour  for  a  certain  sum,  and  the  parties 
had  by  signing  declarations  of  seller  and  purchaser  for  the  purposes  of 
transfer  duty  made  an  apportionment  of  the  total  purchase  price  as 
between  the  farms  and  the  rights  under  the  illegal  agreement, '  ^eZd^ 
that  the  two  portions  of  this  contract  of  sale  were  div'isible,  and  there- 
fore«  though  the  agreement  to  supply  natives  labour  was  illegal,  the 
other  part  of  the  transaction  might  be  enforced  against  the  seller. 
Eaetwood  v.  Skepetwie,  294 

Forged  labour— Part  of  contract  of  sale  illegal— Agree- 
ment with  native  chief —Public  policy.— Where  a  native  chief 
and  his  council  of  indunas  bound  themselves  and  all  the  people  of  their 
tribe,  in  return  for  certjiin  rights  of  occupation  and  user  over  two 
farms,  to  supply  the  owner  of  the  farms  with  a  certain  number  of  native 
workmen  quarterly,  the  workmen  not  being  parties  to  the  agreement 
and  becoming  liable  in  terms  tliereof  to  be  sent  to  work  in  any  part  of 
the  Transvaal  at  the  usual  lat^  of  wages.  Held,  that  such  an  agreement 
is  against  public  policy  as  tendin<^  to  produce  a  system  of  forced  labour, 
and  is  therefore  void  and  will  not  be  enforced  or  recognised  directly  or 
indirectly  by  the  Court.     Eiustivood  v.  Shepstone,  294 


CONTRACT—CONVEYANCER.  xv 

Interpretation  of  Contracts.  S^**  Masters  and  Servants. 
ran  der  Menve  v.  JnmperR  D^^j*^  Ltd,  201 

Of  senrice.     *S'cc  Masters  and  Servants. 

Option  to  purchase— Acceptance  of  oflFer— EflFect  of 
posting  letter— Po^al  communication  dislocated  by  war- 
Proclamation  (Transvaal)  No.  12  of  1901  —Contract  in 
writing— Variance  of  contract  by  parol  agreement— A 

held  portion  of  a  farm,  togt^ther  with  all  it^  mineral  rights,  uAder  a 
contract  of  lease  from  B,  which  ^ave  A  an  option  to  purcha.se  for  a 
fixed  sum  at  any  time  bcfoi-e  the  date  of  the  expiration  of  the  lease. 
The  5th  of  August,  1900,  was  the  last  day  of  the  ba.se.  Under  the 
contract  B  undertook  to  deliver  transfer  of  the  land  **  as  soon  as  at  any 
time  within  the  term  of  the  lease  A  should  declare  to  be  purchaser 
of  the  ground."  On  the  28th  July,  1900,  A  posted  a  letter  properly 
addressed  notifying  to  B  the  exercise  of  his  right  to  purchase,  and  on 
the  3rd  of  August  he  posted  two  further  letters  of  the  same  tenor.  At 
that  time  postal  communication  between  the  respective  places  of  resi- 
dence of  the  parties  wa.s  inteiTupted  owing,  to  the  war  then  prevailing  ; 
in  fact,  only  one  letter  reached  B,  and  that  only  after  the  expiration  of 
the  term  of  the  contract.  Held,  that  the  posting  of  letters  of  accept- 
ance under  these  circumstances  did  not  constitute  a  proper  exercise  by 
A  of  his  right  to  purchase.  Per  Innes,  C.J.,  and  Solomon,  J. :  The 
doctrine  adopted  by  English  Courts  that  under  certain  circumstances 
the  acceptance  of  an  offer  Ls  complete  as  soon  as  a  letter  of  acceptance 
has  been  posted,  is  not  applicable  where  at  the  time  of  posting  there 
was,  owing  to  the  existence  of  a  state  of  war,  no  regiUar  postal  commu- 
nication between  the  respective  residences  of  the  parties.  Fer  Smith, 
J.  :  The  words  '<  declare  to  be  purchaser ''  meant  that  an  intimation  of 
acceptance  must  have  actually  reached  B  l)efore  such  acceptance  could 
be  complete.  The  date  fixed  for  the  cxpiitition  of  a  contract  required 
by  law  to  be  in  writing  cannot  be  altiMtvl  })y  subsequent  parol  agree- 
ment. To  be  entitled  \a\  tlio  relief  «,n-ant<Ml  b}-  Proclamation  No.  1^2  of 
1901,  the  party  claiming  sucli  relief  must  found  his  action  on  that 
Proclamation.     JioJi  v.  van  Stadm.  128 


CONVEYANCER. 

Sef.  Attorn KY  (Admufnon). 

Admission— Certificate  of  Board  of  Examiners.— Where 

an  applicant  for  admission  as  a  conveyancer  produced  a  certificate 
signed  by  tlie  Chairman  and  Secretary  of  the  late  Board  of  Examiners 
admitting  him  as  a  conveyancer,  but  no  proof  was  afforded  of  his  having 


nri  CONVEYANCER— CRIMINAL  PROCEDURE 

been  atknitted  as  such  by  the  High  Court  of  the  late  South  African 
Republic,  the  Court  held  that  he  was  entitled  to  admission  as  a 
conveyancer,  and  admitted  him  as  such.     Ex  parte  GregorowakL  3 


COSTS. 
Bill  of  ooBts— ''Copy  to  keep"— Attorney's  charges.— 

Attorneys  are  entitled  to  bring  up  in  their  bills  of  costs  charges  for 
«  copies  to  ke^"  i,e.  copies  made  of  material  documents  and  retained  by 
them  as  necessary  for  their  own  use  in  the  conduct  of  a  case.  Such 
costs  should  be  as  between  party  and  party,  van  HtiUieyn,  Fdtham 
in  Fry  Y.  WilU,  Ltd.,  and  Another.  176 

Befkised  to  successftil  defendant— Improper  defence.— 

The  Court  refused  to  give  a  successful  defendant  costs  on  the  ground 
that  he  had  not  specifically  raised  a  defence  on  which  the  Court  had 
found  in  his  6ivour,  and  because  he  had  improperly  set  up  the  ease 
that  false  representations  had  been  made  to  him  by  the  plaintiff. 
Ea$ttoood  ▼.  Sh&pstone.  294 

JRegistrar  of  Deeds— Bona  fide  objections.— la  applioatiooa 

against  the  Registrar  of  Deeds  arising  on  matters  of  practice  the  Court 
wiU  not  give  costs  against  that  official  where  his  action  or  attitude, 
though  mistaken,  was  bond  fide ;  nor  will  it  give  costs  against  an 
applicant  who,  hand  fide  and  on  reasonable  grounds,  asks  for  an  order 
against  the  Registrar  on  a  matter  of  practice,  even  though  the  appli- 
cant be  unsuccessfuL  This  rule  does  not  apply  to  cases  in  which  the 
Registrar  may  be  sued  for  damages  caused  to  a  third  party  by  a  negli- 
gent or  improper  discharge  of  his  duties.  Coetzeestrocm  Co,  v.  Registrar 
of  Deeds.  216 


CRIMINAL  PROCEDURE. 

See  Liquor  Laws. 

Appeal— Admission  of  improper  evidence  by  Resident 
Magistrate-^Accused  not  prejudiced. — A  conviction  otherwise 

good  will  not  be  set  aside  on  appeal  on  the  ground  that  improper 
evidence  was  admitted  by  the  Magistrate  presiding  at  the  trial,  where 
in  the  opinion  of  the  Supreme  Court  the  evidence  improperly  ad- 
mitted did  not  form  a  ground  for  the  finding  of  the  Magistrate,  and 
where,  therefore,  its  admission  did  not  substantially  prejudice*  the 
accused.     Rex  y,  Solomon,  119 


CRIMINAL  PBOCEPURE— DEBD8  OFFICE.  zru 

Brothel— Keying  a  brothel— Accomplice— Law  No.  1 1 
of  1899,  sec.  2  (e). — Wliere  the  accuBed,  who  was  the  lessee  of  a 
certain  house,  was  chfurged  with  the  crime  of  contrayening  sec  2  (e)  of 
Law  Na  11  of  1899,  which  prohibits  the  keeping  of  a  brothel,  and  lays 
down  that  "he  who  in  a  house  belonging  to  him  or  hired  by  him 
affords  facilities  for  the  commission  of  immoral  acts  or  permits  immoral 
acts  to  be  there  committed"  shall  be  taken  to  be  the  keeper  of  a 
brothel,  Edd^  that  common  prostitutes,  who  carried  on  their  business 
in  the  accused's  house  and  shared  their  profits  with  her,  but  had  no 
controlling  influence  in  the  lease  or  the  disposition  of  the  premises  in 
question,  were  not  accomplices  in  the  crime  of  the  accused,  and  that 
accordingly  their  evidence  was  sufficient  to  convict  her  without 
corroboration.     Rex  v.  Wool/.  290 

Lottery- Meaning  of  lottery— Bicycle  dub— Law  No.  7 
of  1890. — ^The  accused  had  conducted  a  so-called  *<  bicycle  club,"  the 
system  of  which  was  as  follows :  100  persons  sign  an  undertaking  to 
pay  the  sum  of  lOs.  a  week  each  for  a  period  of  fifteen  weeks ;  two 
bicycles  are  drawn  each  week  by  lot,  the  drawers  then  ceasing  to  be 
members  of  the  club  without  making  any  further  payments ;  at  the 
expiration  of  fifteen  weeks  30  members  will  have  each  drawn  a  bicycle 
at  prices  varying  from  lOs.  to  £7,  10s.,  and  the  remaining  70  members, 
having  each  paid  £7,  lOs.,  then  have  the  right  to  acquire  a  bicycle  each 
at  the  ordinary  price  of  £15,  15s.  by  paying  the  balance,  namely, 
£8,  5s.  Hddy  that  this  scheme  was  a  lottery,  and  was  therefore  illeg^ 
under  Law  No.  7  of  1890.     Bex  v.  Clapp.  106 

Theft— What  constitutes— Element  of  ftaud  necessary 
— Railway  servant. — The  accused,  who  was  a  ganger  on  the  rail- 
way, had  instructions  to  keep  the  line  clear  of  goats.  On  his  orders 
certain  natives  under  him  caught  a  goat  which  had  strayed  on  the  line 
and  killed  it.  Hddy  on  appeal,  that  as  the  accused  acted  under 
instructions,  and  thought  that  he  had  to  kill  goats  coming  on  to  the 
railway,  the  element  of  fraud  necessary  to  constitute  tiie  crime  of  theft 
was  absent^  and  therefore  he  could  not  be  convicted  of  stealing  the 
goat     2iex  v.  Hirst,  345 


DEEDS  OFFICE. 

See  Costs. 

See  Pbacticis. 

See  Transfer  Duty. 


xviii        DELEGATION  OF  AUTHORITY— GOLD  LAW 
DELEGATION  OP  AUTHORITY 

S*'fi  LfifJlSLATlON. 


DIVORCE. 

S^n  Husband  and  Wifb. 


DOMICILE. 

dee  HUSRAND  AND  WiPE. 


EMPHYTEUSIS. 

*>Vr  MixK.s  AND  Minerals  {Gold  Mininf/). 


ESTATES. 

See  Administration  of  Estates 


EXECUTORS. 

Sf'c  Administration  of  Estates. 


PIDEI-COMMISSUM. 
See  Will. 


GOLD  LAW. 

S^e  Mines  and  MiNikuLs. 


GUARDIANSHIP— INSOLVENCY.  xix 

GUARDIANSHIP. 

See  Administration  of  Khtatks. 
Removalof  guardian  on  ground  of  absence.— The  Court 

has  the  power  under  Roman-Dutch  hiw  to  temporarily  remove  a 
guardian  on  the  ground  of  absence,  ami  appoint  a  temporary  guardian 
in  his  place.     Be  du  Preez,  103 


HUSBAND  AND  WIFE. 

Domicile— Divorce— Judicial  separation — Jurisdiction 
of  Court  where  married  pair  not  domiciled  in  Transvaal— 

The  Court  has  no  jurisdiction  to  dissolve  a  marriage  where  the;  parties 
to  it  are  not  domiciled  in  the  Transvaal  (Lp  M'tmrivr  \.  Lo.  MfHurur 
followed,  and  Weat^ierley  v.  Weathtn'It'y  overruled) ;  but  it  has  juris- 
diction in  the  same  circumstances  to  grant  a  decree  of  judicial  separa- 
tion, since  this  has  no  effect  upon  the  status  of  the  parties.  In 
granting  such  decree  the  Court  will  not,  however,  make  an  order  for 
the  division  of  immorable  property  in  the  joint  estate  situated  beyond 
its  jurisdiction.     Murphy  \,  Murphy,  179 

Separation— Deed  of  separation  made  order  of  Court 

by  consent  of  parties. — By  consent  the  Court  confirmed  a  deed  of 
separation  executed  by  husband  and  wife  and  made  it  an  order  of 
Court,     van  der  Iloven  v,  t^n  der  Hoven,  6\1 


INSOLVENCY. 

Foreign  sequestration— Discretion  of  Court  to  recognise 
foreign  sequestration  in  regard  to  immovable  property 

situated  within  its  jurisdiction.— A  foreign  order  of  sequestia- 
tion  has,  per  se^  no  effect  upon  immovable  property  of  the  insolvent 
situated  in  the  Transvaal.  But  the  High  (now  Supreme)  Court  has  tiie 
power,  acting  upon  grounds  of  comity,  to  recognise  and  i,MVe  of  loot  to 
such  an  order  in  respect  of  such  property.  This  power  is  in  the  absolute 
discretion  of  the  Court,  and  will  only  be  exercised  in  casfs  in  which  no 
prejudice  can  be  entailed  to  Transvaal  creditors.  S,  the  applicant,  was 
trustee  of  the  insolvent  estate  of  one  W  of  Steytlervillc,  in  tin:  Ca[»e 
Colony,  against  whom  a  compulsory  order  of  seiiuestration  had  been 
granted  by  the  Supreme  Court  of  that  Colony.  The  estate  in  the  Cape 
Colony  was  insufficient  to  meet  the  claims  prored  upon  it.  The  insol- 
vent was  possessed  of  landed  property  in  the  Transvaal.     Ws  estate  in 


XX  INSOLVENCY--JOINT  ADVENTURE. 

the  Transvaal  had  not  been  locally  sequestrated.  The  Cape  trustee 
applied  to  the  Court  for  an  order  of  confirmation  and  for  power  to 
administer  the  insolvent's  landed  property  in  the  Transvaal.  Ileld^ 
that  the  Court  had  power,  on  grounds  of  comity,  to  recognise  and  give 
effect  to  the  sequestration  order  of  the  Cape  Court.  Rule  nisi  granted 
calling  on  all  persons  interested  to  show  cause  why  the  applicant's 
appointment  by  the  Cape  Court  should  not  be  recognised  by  this  Courts 
and  why  the  applicant  should  not  be  empowered  to  administer  the 
Transvaal  property  on  condition  that  the  sale  and  disposition  of  any 
landed  property  situated  in  the  Transvaal  should  b^  in  accordance  with 
the  law  of  this  colony.     Ex  parte  Steymann.  40 

Partnership-— Rehabilitation  of  partner8hip.-~The  Court 

rehabilitated  the  insolvent  estate  of  a  partnership  Bstate  which  had 
been  voluntarily  sequesti*ated.     Ee  Williams  <£r  Ai'undel.  323 

Release  from  sequestration— Rehabilitation— Sec.  107 

of  Law  No.  21  of  1880. — The  only  provision  of  the  existing  law 
for  obtaining  the  release  of  an  insolvent  estate  from  sequestration  is  by 
means  of  rehabilitation  under  sec.  132  of  Law  No.  13  of  1895;  seclO? 
of  Ijaw  No.  21  of  1880  is  no  longer  in  force.     Bx  parte  Orey.  282 


INTERDICT. 

See  Practice. 


INTERNATIONAL  LAW. 

See  Commandeering. 


JOINT  ADVENTURE. 
See  Land. 

One  of  the  parties  in  a  joint  adventure  cannot  by  bis 
will  so  tie  up  his  share  of  the  joint  property  as  to  linodtthe 
rights  of  the  other  parties  to  dispose  of  the  common 
property  and  wind  up  the  transaction.— Where,  in  an  appli- 
cation for  an  order  confirming  the  sale  of  certain  propertybelonging 
jointly  to  the  petitioner  and  a  testator  and  authorising  the  Registrar 
of  Deeds  to  transfer  same  to  the  purchasers  thereof,  and  for  a  further 
order  confirming  a  division  of  certain  other  joint  property,  it  appeared 


JOINT  ADVENTITRE— LAND.  xxi 

that  .a  testator  had  died  leaving  a  will  providing  that  none  of  his 
immovable  property  should  be  sold  until  his  youngest  child  had 
attained  majority,  and  that  certain  erven  had  been  bought  by  testator 
I  in  conjanction  with  his  partner  for  speculative  purposes  with  partner- 
jship  funds  and  certain  other  erven  had  been  bought  by  testator  jointly 
with  other  parties  as  a  speculation,  the  Court  held  that  testator's  will 
could  not  do  more  than  he  himself  would  have  been  entitled  to  do,  and 
that  his  co^wners  in  the  joint  adventure  were  entitled  to  ask  that  the 
property  should  be  divided  or  realised  and  the  transaection  brought  to  a 
conclusion,  and  granted  the  order  as  prayed.   JRe  Niemeyer^s  Estate.   20 


JUDICIAL  SEPARATION. 
See  Husband  and  Wife. 


KRIJGSWET. 

See  CoitMANDEERING. 


LAND. 
See  Insolvency  {Foreign  SequeetrcUion), 
See  Transfer  Duty. 
Amendment  of  land  register  and  title  deeds-^oint 

Speculation. — Ap{4ication  for  an  order  authorising  the  Registrar  of 
Deeds  to  amend  the  register  and  the  deeds  of  transfer  conveying 
certain  erven  to  one  B,  by  inserting  the  name  of  applicant  as  co-owner 
of  such  erven.  Applicant  bought  certain  erven  near  to  the  proposed 
site  of  a  railway  station  jointly  with  B  as  a  speculation,  but  the  erven 
were  registered  solely  in  B's  name  to  avoid  raising  the  price  of  land  iu 
the  vicinity  (applicant  being  engineer  for  the  railway) ;  no  fraud  or 
mistake  in  the  previous  registration  was  alleged.  Held,  that  the 
application  must  be  refused.     Wright  v.  Registrar  of  Deeds,  31 

Amendment  of  land  register  and  title  deeds— Mistake 
in  transfer  deed— Proclamation  No.   10  of  1902,  sees. 

27-33. — Where,  in  an  application  for  an  amendment  of  the  land 
register,  it  appeared  that  E,  the  owner  of  two  farms,  Sandfontein 
and  Cypherfontein,   sold  to  T,  applicant's  predecessor  in  title,  the 


xxii  LAND— LANDLORD  AND  TENANT. 

whole  of  Sandfontein  and  a  portion  of  Cypherfontein,  defined 
by  beacons,  but  only  transferred  Sandfontein,  and  no  transfer  of 
the  said  portion  of  Cypherfontein  was  passed  to  F,  and  that  E 
subsequently  sold  the  other  remaining  portion  of  Cypherfontein, 
and  pointed  out  the  beacons  in  such  manner  as  to  exclude  the  piece 
sold  with  Sandfontein  to  T ;  and  where  it  further  appeared  that 
E  was  dead,  and  that  his  executrix  could  not  be  found,  the  Court 
granted  a  rule  »im  calling  on  interested  parties  to  show  cause  why  the 
Registrar  of  Deeds  and  the  Surveyor-General  should  not  be  authorised 
to  do  all  things  necessary  to  pass  transfer  to  the  applicant.  Ex  parte 
Fourie,  93 

Execution  on  immovable  property.    See  Practice. 

Sale  of  land  by  executors.    See  Administration  op  Estates. 

Transfer  of  disconnected  portions  of  same  &rm.     See 
Practice. 


LANDLORD  AND  TENANT. 
See  Mines  and  Minerals  {Gold  Mining), 
Lease— Covenant  to  restore  premises  and  goods  in 

good  condition — Vi  majore. — A  lessee  who  has  covenanted  to 
"  keep  the  premises  and  goods  leased  in  the  same  good  order  and 
condition,  and  to  hand  them  over  in  like  good  order  and  condition/' 
cannot  be  held  responsible  for  damage  caused  vi  tnajore.  North 
Western  Hotel,  Ltd,,  v.  Rolfes,  NeM  i:  Co,  324 

Lease— Goods  destroyed  or  n^iissing  to  be  paid  for  by 

lessees— Oasus  fortuitus. — Where  a  lease  provided  that  at  its 
expiration  the  lessees  should  make  good  to  the  lessors  the  amount  of 
the  depreciation  in  the  value  of  the  furniture  in  the  premises  leased, 
and  that  <*  goods  that  might  be  destroyed  or  missing  should  be  paid  for 
by  the  lessees,"  Held,  that  the  lessees  could  not  be  held  liable  for  loss 
caused  by  those  unforeseen  and  extraordinary  accidents  included  under 
c€Lsu$  fortuitos,  in  the  absence  of  an  express  stipulation  to  that  effect. 
Xorth  Western  Hotel,  Ltd,,  v.  Rolfes,  Nehel  it  Co,  324 

Lease— Loss  of  beneficial   occupation— Remission  of 
rent— Liability  of  lessee  for  damage  caused  vi  majore.— 

A  lease  of  hot<>l  promises  provided  that  if  the  liquor  licence  were  taken 
away  without  the  fault  of  the  lessees  the  latter  should  have  the  option 
of  cancelling  the  lease  at  any  time  from  the  date  of  the  loss  of  the 
licence.     On  the  outbreak  of  war  the  Government  took  away  the 
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licence,  and  the  lessees  were  oblige<l  to  close  the  premises.  'I'ho  Gov- 
ernment told  them  they  had  no  right  to  ch»sij  tlie  wholi'  hot<.'!,  and 
ordered  them  to  supply  fowl  to  the  barghors,  or  elsr  tlio  (Jnvi-niimnt 
itself  would  take  it  over  and  manage  it.  The  lossoos  diti  nni  ilioroupun 
cancel  the  lease,  but  continued  the  business  witlumt  a  lircnco  and  sent 
accounts  to  the  Government,  expecting  to  be  paid  for  the  acconnnoda- 
tion  afforded  to  the  burgliers.  JI^M,  that  by  continuing  the  lease  and 
the  business  the  lessees  must  be  held  to  have  acquiesa'd  in  the  situation, 
and  therefore  could  not,  on  the  i)rincij)le  of  tv/A/t/i  lum  JH  injuria^ 
claim  a  remission  of  rent  on  the  ground  of  want  of  beneficial  occupa- 
tion. During  a  subsetjuent  period  of  the  same  lease  the  military 
authorities  ejected  the  sub-lessees  and  occupied  the  premises  so  as  to 
deprive  them  of  all  beneficial  occupation.  The  lessees  did  not  cancel 
the  lease,  as  they  were  entitled  to  do  under  its  terms,  and  the  sub- 
lessees, unknown  to  the  lessees,  made  a  claim  for  the  damages  suffered 
from  the  military.  Held,  that  as  the  power  to  cancel  was  a  privilege 
the  lessees  could  exercise  if  they  chose,  the  fact  that  they  did  not  do  so 
could  not  be  regarded  as  a  waiver  of  their  rights  to  a  remission  of  rent, 
and  that  the  claim  by  the  sub-lessees  from  the  military  could  not  affect 
the  common  law  right  of  the  lessees  to  <ieni.ind  sueh  remission  from  the 
lessors.  The  expulsion  of  a  lessee  by  the  power  d*'  jUcfu  and  dr  jure 
supreme  in  the  place  where  the  leased  proj)erty  is  situated  is  equivalent 
to  vis  majm\     North  Western  Ilotely  Ltd.,  v.  Rolj'fH,  X'M  ct  Co.        324 

Lea436— President  Kruger's  Rent  Proclamation,  validity 
of— Power  of  Volksraad  to  delegate  its  authority— Pub- 
lication of  law— Ratification  by  Raad  of  actions  of  Gk)v- 
emment — Beneficial  occupation. — On  the  28th  September,  1899, 

the  first  Volksraad  of  the  South  African  Republic  by  Resolution 
delegated  to  the  Government  the  power  "  to  take  resolutions  and  to 
give  instructions  which  may  be  found  necessary  in  the  interests  of  the 
country,  such  resolutions  and  instructions  to  have  the  force  of  law 
until  the  Volksraad  shall  have  further  resolved  thereon."  This  Resc- 
lution  was  not  published  till  the  4th  November,  1899.  On  the  24th 
October  of  the  same  year  the  Executive  Council  passed  the  Rent 
Proclamation  purporting  to  give  mortgagors  an  exemption  from  the 
payment  of  intei*est  on  bonds  and  relieving  lessees  iu  certain  case^  of 
the  liability  of  paying  rent  for  the  premises  they  occupied  during  the 
existenoe  of  martial  law.  Publication  of  this  Proclamation  was  made 
on  the  day  after  its  adoption  and  on  several  subsequent  dates,  the  last 
being  the  8th  November,  1899.  In  May,  1900,  the  Volksraad  passed 
a  Resolution  purporting  to  ratify  the  action  of  the  Government  in 
regard  to  the  Rent  Proclamation,  but  this  Resolution  was  never 
published.  The  circumstances  of  this  ratification  were  a8  follows : 
The  President's  speech  at  the  opening  of  the  yearly  session  of  the  first 
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and  second  Volksraad  ooniained  the  following  paragraph :  <'  In  aooord- 
ance  with  the  authority  given  by  your  honourable  body  by  Resolution, 
art.  No.  1416a,  dated  28th  September,  1899,  the  Government  has,  as 
circumstances  required,  passed  resolutions  and  put  them  into  operation. 
The  Government  hopes  that  its  action  in  this  respect  will  meet  with 
your  approval,  and  desires  from  you  instructions  to  proceed  in  the 
same  manner  in  the  future."  Thereupon  the  Raad  passed  this  resolu- 
tion :  "The  point  in  the  order  accepted  as  notice  with  contra  votes  of 
Messrs.  van  Rensburg  and  Erasmus,  who  said  that  they  voted  against 
because  they  were  against  the  Proclamation  with  regard  to  house 
rent."  ffdd^  (1)  That  as  upon  the  face  of  it  the  Rent  Proclamation 
did  not  purport  to  be  a  law  passed  by  the  ordinary  legislative  autho- 
rity, it  lay  upon  the  defendant  to  show  that  it  really  had  the  effect  of 
a  statute.  (2)  That,  even  if  the  Volksraad  had  the  right  to  delegate 
its  authority,  the  Rent  Proclamation  was  ultra  vine  of  the  power, 
delegated  and  therefore  had  not  the  force  of  law.  Tlie  Resolution  of 
the  28th  September  conferred  upon  the  Executive*  Council  only  autho- 
rity to  make  laws  giving  legislative  sanction  to  acts  of  administration 
not  falling  within  the  ordinary  powers  of  the  Government,  €,g.  the 
closing  of  bars,  the  regulation  of  food  supplies,  the  raising  of  war  loans, 
the  taking  of  private  property  for  the  benefit  of  the  State  under 
circumstances  not  recognised  by  the  common  law,  and  similar  acts  of 
administration  which  might  become  necessary  in  the  interests  of  the 
country  during  the  time  ef  war.  (3)  That  the  Rent  Proclamation  was 
invalid  on  the  further .  ground  that  at  the  time  it  was  passed  the 
Resolution  purporting  to  authorise  it  was  of  no  force  by  reason  of  its 
not  having  been  published.  Subsequent  publication  of  the  Resolution 
could  not  validate  the  Proclamation,  which  at  its  inception  had  been 
lifeless.  (4)  That  the  Volksraad  Resolution  accepting  the  paragraph 
of  the  President's  speech  for  notice,  and  purporting  to  ratify  the  Rent 
Proclamation,  had  no  effect  as  a  law  by  reason  of  non-publication,  even 
though  publication  was  prevented  by  causes  over  which  the  Raad  had 
no  control.  It  was,  therefore,  unnecessary  to  decide  whether  the  Raad 
could  legally  delegate  to  any  other  person  or  body  the  full  general 
power  of  legislation  entrusted  to  it  by  the  people,  and  whether  a 
Volksraad  Resolution,  accepting  for  notice  a  paragraph  in  the  Presi- 
dent's speech,  which  requests  their  approval  of  actions  of  the  Govern- 
jnent,  is  in  itself  sutiicient  to  re-enact  a  measure  up  to  that  time 
illegal.     Crow  v.  Aronson,  247 
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LAWS. 

Law  No.  21  of  1880,  sec.  107.     See  ex  parte  Grey,  282 

No.  7  of  1890.     See  Rex  v.  Clapp.  106 

No.  Jl  of  1894.     See  re  Smithy  Fumesg  <k  Co,y  in  liquidation.  215 

No.  13  of  1895,  sec.  132.     See  ex  parte  Grey,  282 

No.  20  of  1895.     See  Coetzeestroom  Co.  v.  Registrar  of  Deeds.  218 

No.  1  of  1897.     See  Crow  v.  Aranson,  246 

No.  19  of  1898,  sec.  52.     See  Rex  v.  Varley.  126 

No.  20  of  1898.     See  Alexander  v.  P/au.  156 

No.  11  of  1899,  sec.  2  (e).     See  Rex  v.  Wool/.  290 


LEGAL  MAXIMS. 

"Volenti  non  fit  il\jxiria.'*     €ee  North  Western  Hotel,  Ltd.,  v. 
Rol/es,  NeheL  &  Co.  324 


LEGISLATION. 

Delegation  of  authority— Interpretation.— Language  pur- 
porting to  grant  a  genei*al  delegation  of  legislative  authority  must  be 
most  strictly  construed.     Crow  v.  Aronson.  247 


LIQUOR  LAWS. 
Sale  to  poIicemiEu:!  on  duty— Licensed  dealer— Law  No. 

19  of  1898,  sec.  52. — The  accused,  an  hotel-keeper,  was  convicted 
of  contravening  sec.  52  of  Law  No.  19  of  1898,  which  makes  it  unlaw- 
ful for  any  licensed  dealer  to  sell  or  dispose  of  liquor  to  a  policeman  on 
duty;  there  was  no  evidence  that  the  accused  was  the  holder  of  a 
licence.  Held,  on  appeal,  that  before  the  accused  could  be  convicted  of 
contravening  the  section  under  which  he  was  charged,  it  was  essential 
to  prove  that  he  was  a  licensed  dealer,  and  the  conviction  was 
accordingly  quashed.     Rex  v.  Varley.  126 


MARTLAJL  LAW. 

Arrest  by. military— Power  of  Supreme  Court  to  inquire 
into  arrest  by  military— Proclamation  No.  14  of  1902, 
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sec.  16. — The  appellant  vveus  summarily  arrested  by  the  military 
authorities  at  Johannesburg  and  placed  in  confinement,  on  the  27th 
October,  1902.  At  the  time  there  were  in  existence  certain  military 
regulations  which  provideil  that  persons  coming  to  reside  in  the  Trans- 
vaal must  hare  a  residential  pass,  and  the  appellant  hod  committed  a 
breach  of  these  regulations.  Sub-sec.  1  (since  repealed)  of  sec.  16  of 
Proclamation  No.  14  of  1902 — the  charter  which  constituted  the 
Supreme  Court — :providcd  that  "  no  action  or  other  legal  proceeding 
shall  be  maintainable  in  the  said  Court  against  the  Commander-in- 
chief  or  against  any  person  acting  under  him  in  any  command  or 
capacity,  ciril  or  military,  for  or  on  account  or  in  respect  of  any  acts, 
matters  and  things  whatsoever  in  good  faith  advised,  commanded, 
ordered,  directed,  or  done  as  necessary  for  the  suppression  of  hostilities 
in,  or  the  maintenance  of  good  oi*der  and  Government  or  for  the  public 
safety  of,  this  Colony."  Ileldy  on  appeal,  confirming  the  decision  of  the 
High  Court,  that  this  limitation  of  the  jurisdiction  of  the  Supreme 
Court  prevented  it  from  exercising  the  power  of  inquiring  into  the 
questions  whether  martial  law  still  properly  existed  at  the  time,  and 
whether  the  action  of  the  military  in  aiTesting  and  confining  the  appel- 
lant was  right  or  wrong.     Re  Finestone,  277 
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Ck)ntract  of  service— Agreement  to  resume  work  after 
cessation  of  hostilities— Construction.— The  defendant,  a  mill 

'  manager  at  Johannesburg  in  the  employ  of  the  plaintiff  company,  left 
the  Transvaal  in  October,  1899,  owing  to  the  impending  outbreak  of 
war,  and  agreed  with  the  company,  in  consideration  of  receiving  part  of 
bis  salary  during  the  stoppage  of  work,  "  to  hold  himself  at  their  call " 
and  "immediately  to  return  to  the  mine  after  hostilities  ceased  and 
work  recommenced."  Before  hostilities  had  ceased  work  on  the  mine 
recommenced,  and  the  company  called  on  the  defendant  to  resume  his 
duties.  It  was  proved  that  he  could  have  returned  and  performed  his 
work  without  danger  f i-om  the  operations  of  war.  He  refused  to  return 
until  hostilities  had  ceased,  and  accordingly  the  company  sued  him  for 
a  refund  of  the  salary  paid  him  on  the  ground  of  failure  of  considera- 
tion. Jleldy  on  appeal,  that  the  intention  of  the  parties  to  be  gathered 
from  the  words  of  the  agreement  was  that  hostilities  must  have  ceased 
before  the  defendant  was  liable  to  be  called  upon  to  resume  his  work, 
and  therefore  the  plaintiffs  could  not  succeed  in  their  action,  van  der 
Menoe  v.  Jumpei^s  Deepy  Ltd,  201 
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MINES  AND  MINERALS. 

Oold  mining— Claim  licence— Nature  of— Lease— Em- 
phyteusis—Beneficial  occupation— Gold  Law,  sec.  86.— 

Application  by  the  last  registered  holder  of  certain  prospecting  claims 
upon  which  licence  money  had  been  paid  up  to  20th  September,  1899, 
for  an  order  upon  the  Registrar  of  Mining  Rights,  Witwatersrand 
district^  to  pass  transfer  of  such  claims  to  a  purchaser  from  the  said 
holder,  without  production  of  any  receipt  for  licence  moneys 'for  any 
period  after  the  11th  October,  1899,  the  date  of  the  outbreak  of  hostili- 
ties between  Great  Britain  and  the  late  South  African  Republic,  the 
applicant  having  had  no  beneficial  occupation  of  the  claims  since  that 
date  by  reason  of  the  war.  Licence  money  for  the  period  between  the 
2ath  September  and  the  11  th  October,  1899,  was  tendered.  Hddy 
that  the  licence  under  which  a  prospecting  claim  was  occupied  amounted 
neither  to  a  lease  nor  an  emphyteusis,  and  was  not  a  tenure  to  which 
the  doctrine  of  remission  of  rent  in  case  of  non-beneficial  occupation 
was  applicable,  but  was  sui  generis  and  governed  entirely  by  the  pro- 
visions of  the  Gold  Law.  That  the  arrear  licences  were  consequently 
due,  and  that  the  application  must  be  refused.  Neebe  v.  Registrar  of 
Mining  Rights,  65 

Oold  mining— Gold  Law  of  1896,  sec.  86  — Claims 
lapsed  to  Government,  pegging  of— Ezceptio  rei  judicatae 

— Practice. — Under  sec.  86  of  the  Gold  Law  of  1896  the  public  can- 
not peg  off  claims  which  have  lapsed  to  the  Government  until  the  head 
of  the  Mining  Department  has  actually  declared  such  claims  to  be 
open  ground.  Where,  in  his  declaration,  the  plaintiff  prayed  for  all 
order  compelling  the  Minister  of  Mines  to  declare  certain  claims  to 
be  open  ground  under  the  above  section,  but  did  not  allege  that  the 
claims  in  question  had  been  put  up  for  auction,  the  Court  upheld  an 
exception  taken  by  the  defendant  on  the  grounds  that  the  declaration 
disclosed  no  cause  of  action  and  showed  no  title  or  interest  to  sue  on 
the  part  of  the  plaintiff.  Lamh  v.  Colonial  Secretary  and  Rand  Mining 
EsUUes,  Ltd.  319 


MINORS. 

See  Guardianship. 


MISTAKE. 
iise  Lakd. 
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MOBTOAGE. 

See  Pbactige. 

BeneflciaJ  occupation— Liability  for  interest— Judg- 
ment.— ^The  fact  that  a  mortgagor  of  fixed  property  was,  owing  to 
war,  deprived  of  the  beneficial  occupation  of  such  property  does  not 
relieve  him  from  liability  for  interest  while  so  deprived,  in  respect  of 
an  unsatisfied  judgment  of  the  Court  on  a  bond  covering  the  property. 
Cohen,  Sasserath,  and  Kotzen  v.  Christian,  283 

Interest— Judgment  on  bond— Interest  runs  to  date  of 

payment. — A  judgment  on  a  mortgage  bond  for  the  capital  sum  with 
interest  from  a  certain  date  imposes  on  the  debtor  a  liability  to  pay 
interest  at  the  rate  stipulated  hi  the  bond  up  to  the  date  of  payment. 
Cohen,  Saaserathy  and  Kotzen  v.  Christian.  283 


NOTARY. 

See  Attorkby. 

Admission— Second  class  law    examination  of  late 
South  Afiicaji  Republic— Proclamation  No.  14  of  1902.— 

Where  in  an  application  for  admission  as  a  notary  the  applicant  had 
passed  the  second  class  law  examination  of  the  late  South  African 
Republic,  which  entitled  him  to  be  admitted  as  a  notary  in  the  late 
High  Court,  but  he  had  not  in  fact  been  so  admitted.  Held,  that  in 
view  of  the  terms  of  sub-sec.  (a)  of  sec.  15  of  Proclamation  No.  14  of 
1902,  he  was  not  now  entitled  to  admission  witho«t  passing  the 
necessary  examination.     Be  van  Velden,  153 


PARTNERSHIP. 

See  Iksolvekcy. 


PRACTICE. 

See  Advocate. 

See  Attorney. 

See  Conveyancer. 

See  Insolvency  (Foreign  Seqttestratuyn), 

See  Mines  and  Minerals  (Gold  Mining). 

See  Notary. 
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Appeal — High  Oourt,  S.A.B. — The  Coui-t  will  not  entertain 
appeals  from  decisions  of  the  former  High  Court  or  applications  to 
amend  its  decisions.     Cohen,  Sasaerath,  and  Kotzen  v.  ChrUtian,      283 

Appeal  — Review  — Record— Appellant  confined  to  re- 
cord— ^Amendment  of  record. — In  an  appeal  from  the  decision 
of  a  Resident  Magistrate  under  sec.  42  of  Proclamation  No.  21  of  1902, 
the  appellant  is  confined  to  the  record  as  it  stands,  and  if  he  wishes  to 
rely  on  any  facts  not  recorded  by  the  Magistrate,  he  must  have  the 
record  amended.  In  order  to  bring  such  matters  before  the  Court,  the 
appellant  should  file  affidarita  in  regard  to  the  facts  on  which  he  relies, 
and  serve  on  the  Magistrate  a  notice  calling  on  him  to  show  cause  why 
the  record  should  not  be  amended  so  as  to  incorporate  those  facts.  On 
the  day  mentioned  in  the  notice  the  Court  will  then  decide  on  the 
application,  and  the  appeal  may  thereafter  proceed  on  the  record 
amended  or  otherwise  as  the  Court  may  direct.  Rex  v.  BaUa  and 
Reidy.  199 

Deeds  Office  — Erven  in  township— Registration  of 
transfer— Proclamation  No.  10  of  1002,  sec  20.— A  was  the 

registered  owner  of  portions  of  three  farms.  3y  contract  with  the 
Oovemment  A's  ground  was  proclaimed  a  township.  A  filed  a  general 
plan  of  the  town  and  of  each  of  the  erven,  and  transferred  to  the 
Government  the  portions  of  the  farms  which  made  up  the  town  and 
town  lands,  with  the  exception  of  1344  erven  which  remained  his 
property.  He  continued  to  hold  these  1344  erven  under  his  original 
title  to  the  portions  of  the  farms.  The  ground  transferred  to  the  Gov- 
ernment consisted  of  a  block  of  400  erven,  and  was  transferred  not  as 
erven  but  as  portion  of  a  farm.  A  register  of  the  town  was  thereupon 
opened  in  the  Deeds  Oflice,  each  erf  being  allotted  a  separate  folio,  on 
each  of  which  the  number  of  the  respective  erf  was  given.  A  had 
sold  a  number  of  his  erven,  and  in  cases  where  two  or  more  erven  had 
been  transferred  from  him  to  one  and  the  same  transferee,  separate 
deeds  of  transfer  had  been  passed.  A  now  sold  to  the  applicant  com- 
pany all  the  remaining  erven,  about  1200,  situate  in  the  township,  not 
already  sold  or  transferred  by  him,  with  the  exception  of  one  erf 
reserved  and  twelve  others  which  he  retained  the  right  to  select.  The 
applicant  company  desired  to  take  transfer  in  one  deed,  but  the  Regis- 
trar of  Deeds,  relying  on  sec.  20  of  Proclamation  No.  10  of  1902, 
insisted  on  a  separate  deed  of  transfer  for  each  erf.  Hdd,  that  the 
mere  fact  of  the  entry  of  the  land  on  the  Deeds  Office  register  as  so 
many  erven  numbered  consecutively  in  accordance  with  the  general 
plan  filed,  there  having  been  no  transfer  or  conveyance  of  such  land, 
was  not  in  itself  proof  of  the  registration  of  separate  erven  as,  such, 
and  that  as  A  held  the  erven  in  question  under  his  original  title,  they 
never  having  been  actually  transferi*ed  from  A  qua  owner  of  the  farms 
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to  A  qua  owner  of  the  erven,  the  Registrar  of  Deedg  wu  bound  to 
give  transfer  in  one  deed.  Vlak/ontein  Lands  Co.  ▼.  Regisirar  of 
Deeds,  307 

Deeds  Office— Transfer  of  disconnected  portions  of  same 
flsmn— Sec.  20  of  Proclamation  No.  10  of  1902.— A  and  B, 

the  owners  of  adjoining  portions  of  a  farm,  in  November,  1899,  had 
the  said  portions  laid  out  as  a  township  and  surveyed  into  lots. 
Twelve  of  these  lots  were  so  located  in  his  plan  by  the  surveyor  that 
each  of  them  was  situated  partly  on  A's  ground  and  partly  on  B's. 
The  lots  were  leased,  and  some  of  the  leases  of  the  twelve  lots  in  ques- 
tion were  issued  in  the  name  oi  A  9a  lessor,  and  the  others  in  the 
name  of  B  as  lessor.  On  the  passing  of  Proclamation  No.  10  of  1902 
it  became  necessary  under  sec.  20  to  lodge  a  duly  approved  general 
plan  of  the  township.  Accordingly,  as  under  iec.  21  of  the  aforesaid 
Proclamation  the  divided  lots  could  not  be  dealt  with  by  the  owners  as 
if  they  were  joint  owners,  they  desired  to  exchange  with  each  other 
certain  disconnected  portions  so  that  each  should  become  the  freehold 
owner  of  the  whole  of  each  of  the  lots  in  respect  of  which  he  had 
issued  leases  in  his  own  name,  and  they  sought  to  pass  transfer  of  the 
twelve  portions  from  A  to  B  in  one  deed  accompanied  by  one  diagram 
and  the  twelve  portions  from  B  to  A  in  the  same  manner.  The 
Registrar  of  Deeds  refused  to  pass  transfer  in  this  way,  contending 
that  twenty-four  separate  and  distinct  deeds  and  diagrams  were 
necessary.  Held^  that  sec.  20  of  the  Deeds  Proclamation  was  not 
applicable  to  this  case,  and  that  the  Registrar  was  bound  to  transfer 
the  portions  from  A  to  B  and  vice  versd  in  one  deed  accompanied  by 
one  diagram.  Geldenhnya  and  van  der  Linde  v.  Registrar  of 
Deeds,  186 

DismissaJ  and  striking  olf  roll  of  applicant's  petition.— 

The  respondont  in  a  motion  is  on  titled,  without  filing  any  replying 
affidavit,  to  ask  the  Court  to  dismiss  and  strike  off  the  roll  the 
applicant's  petition  on  the  ground  that  it  discloses  no  ground  on  which 
relief  can  be  sought,     i/oy  v.  African  Gold  Recovery  Co.y  Ltd.  232 

Execution— Immovable  property— Order  of  Court  ne- 
cessary— Rule  67a. — Before  a  writ  can  issue  for  execution  against 
immovable  property,  an  order  of  Court  must  be  obtaine<l  sf)ccially 
declaring  such  property  executable.     Re  IF.  ,/.  Jooste.  245 

Execution— Sale  in  execution— Date  of  pajrment— War. 

— Where  the  prof)erty  mortgaged  has  been  sold  in  execution,  the  date 
of  payment  is  the  date  of  tlie  framing  of  the  plan  of  distribution  and 
not  the  date  of  tlie  confirmation  of  the  sale.  The  fact  that  a  state  of 
war  has  prevented  the  levying  of  execution  on  such  a  judgment  cannot 
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deprive  the  creditor  of  his  right  to  interest  for  the  period  wiiile  execu- 
tion was  delayed.     Coheriy  Sasserathy  and  Kotzen  v.  Christian.  283 

Interdict— Evidence  required  to  justify— Proceeds  of 

stolen  property. — In  an  application  for  an  interdict  preventing  the 
transfer  of  assets  alleged  to  be  the  proceeds  of  stolen  property,  the  fact 
of  the  theft  and  the  connection  between  the  assets  sought  to  be  inter- 
dicted and  the  property  stolen  must  be  clearly  established.  DriefotUein 
CansolidaUd  Gold  Minea^  Ltd.y  v.  Schlochaiier,  33 

Interdict— Petition  necessary.— An  applicant  for  an  inter- 
dict should,  as  a  rule,  make  his  case  in  his  petition,  but  if  facts  appear 
in  any  of  the  subsequent  affidavits  which  supply  material  facts  not 
appearing  in  the  petition  the  Court  has  power  to  grant  relief.  Drie- 
fonJUva  Consolidated  Gold  Mines^  Ltd.,  v.  Schlocha-uer.  33 

Interdict— Power  of  attorney— Ultra  vires— Agency— 
Capacity  of  insolvent  to  enter  into  contract— Collusion.— 

Application  for  an  interdict  restraining  the  Registrar  of  Deeds  from 
registering  a  certain  prospecting  and  mining  contract,  with  option  of 
purchase,  granted  by  V,  holder  of  W's  general  power  of  attorney.  W, 
the  registered  owner  of  ascertain  farm,  after  endeavouring  without 
success  to  sell  it,  granted  to  V  her  general  power  of  attorney,  and  left 
for  Europe.  Before  leaving  she  wrote  to  V  referring  to  previous  pro- 
specting contract  with  option  upon  this  farm,  and  promising  to  approve 
of  any  arrangement  or  sale  he  might  make.  V  granted  a  notarial  pro- 
specting contract  with  an  option  of  purchase  to  K,  which  by  several 
cessions  passed  to  the  respondent  company.  Subsecjuently  to  this  con- 
tract W,  in  London  and  in  ignorance  of  the  previous  contract,  granted 
a  similar  prospecting  contract  to  £.  It  was  contended  that  V  had 
acted  vltra  vires,  and  that  K  being  an  unrehabilitated  insolvent  had  no 
capacity  to  enter  into  or  to  ce<le  such  a  contract.  Ileldj  that  the  appli- 
cation for  an  interdict  must  be  refused,  de  Wilde  v.  New  Transvaal 
Co.,  Ltd.  56 

Interdict— Prospecting  contract— Registration.— Where 

in  an  application  for  an  interdict  ren training  the  Registrar  of  Deeds 
from  registering  a  prospecting  contract  made  between  E  and  respond- 
ent R  on  the  ground  of  the  existence  of  a  prior  regis tci*ed  contract  of 
the  same  nature  over  the  same  ground  between  ¥j  and  applicant,  it 
appeared  that  E  alleged  tliat  applicant  had  not  duly  carried  out  the 
conditions  of  his  contract ;  and  further,  that  R,  when  liis  contract  was 
entered  into,  knew  of  the  existence  of  the  contract  with  the  applicant, 
the  Court  refused  the  application  witli  costs.  Albn  v.  Bood  and  Wit- 
uxUersrand  Exploration  Co.  7 

Interdict  —  Provisional,  granted  by  Magistrate  —  In- 
sufficient evidence.  —  Where  a  provisional   interdict   had   been 
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granted  by  a  Magistrate  in  respect  of  money  and  shares  in  the  hands 
of  G,  the  property  of  S,  which  were  alleged  to  be  the  proceeds  of  cyanide 
stolen  from  the  applicants  by  S»  the  Court  refused  to  confirm  the  inter- 
dict, and  set  aside  the  Magistrate's  order  with  costs,  on  the  ground 
that  no  clear  connection  was  established  between  the  alleged  stolen  pro- 
perty and  the  money  and  shares  sought  to  be  interdicted.  Drie/orUein 
Consolidated  Gold  Mines,  Ltd.,  v.  Schlochauer,  33 

Interdict — Res  Ldtigiosa. — Application  for  an  order  restrain- 
ing the  respondent  company  from  alienating  or  encumbering  a  certain 
mynpacht  registered  in  its  name.  The  respondents  had  entered  into 
an  agreement  to  transfer  all  their  assets,  including  the  said  mynpacht, 
to  another  company.  Previous  to  this  agreement  the  applicant  had 
issued  summons  and  served  a  declaration  upon  the  defendant  company 
in  the  late  High  Court  of  the  South  African  Republic  asking  that  the 
respondents  might  be  ordered  to  transfer  the  mynpacht  to  him.  To 
this  declaration  the  respondent  company  had  excepted,  but  without  plead- 
ing over,  and  the  case  was  still  pending.  It  was  claimed  that  transfer 
of  the  mynpacht  should  be  interdicted  as  being  rea  lUiyiosck,  Held, 
that  an  interdict  should  not  under  the  circumstances  stated  be  granted. 
C(yrond  v.  Gordon  EsUUe  G.  M,  Co,  95 

Jurisdiction— Power  of  Oourt  to  review  proceedings 
finally  decided  by  the  late  High  Oourt. — ^The  Court,  under  its 

constitution  by  Proclamation  No.  14  of  1902  (sees.  16  and  43),  has  no 
jurisdiction  to  entertain  an  application  asking  it  to  review,  alter,  amend, 
modify,  or  set  aside  causes  and  proceedings  already  finally  adjudicated 
upon  by  the  late  High  Court,  such  application  not  being  based  on 
any  of  the  grounds  upon  which  the  Roman-Dutch  law  would  allow  a 
restitutio  in  integrum.     Hay  v.  African  Gold  Recovery  Co.,  Ltd.       232 

Pleading— Application  to  strike  out  paragraph— Rule 

.No.  35. — Where  particular  paragitiphs  in  a  pleading  are  objected  to, 
the  proper  procedure  to  give  effect  to  such  objection  is  to  apply  to  have 
the  paragraphs  struck  out  under  Rule  35  of  the  Rules  of  Court.  In  the 
case  of  an  objection  which  goes  to  the  root  of  the  whole  pleading,  the 
proper  course  is  to  proceed  by  way  of  exception.  Coronel  v.  Gordon 
EstaU  G.  M.  Co,  112 

Pleading— Exception— Pleading  over.— A  party  excepting 
to  a  declaration  or  plea  should  also  plead  over  on  the  merits.  Coronel 
V.  Gordon  EstaU  G.  M.  Co.  112 

Pleading— Exception  rei  judicatae.— The  exception  rei 

judicata^  being  really  a  plea  in  bar  cannot  be  raised  as  an  ordinary 
exception  in  an  argument  on  the  pleadings.  Lamb  v.  Colonial  Secre- 
tary and  Band  Mining  Estates,  Ltd.  319 
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Pleading— Exception— Variation  of  deed  by  previous 

letters. — Where  a  deed  is  relied  on  to  found  an  action,  its  terms  can- 
not be  varied  by  letters  which  passed  between  the  parties  to  it  pre\'ious 
to  its  execution,  and  paragraphs  in  a  declaration  by  which  a  plaintiff 
seeks  so  to  rary  a  deed  will  be  struck  out.  Coronel  v.  Gord(yn  Estate 
O.M.Co,  112 


PRINCIPAL  AND  AGENT. 
Caretaker  of  mine— Authority  to  pledge  company's 

credit.— 7A,  who  before  the  war  was  a  mine  manager  in  the  employ  of 
j  the  Syferfontein  G.  and  C.  Co.,  arranged  on  the  outbreak  of  hostilities 

to  remain  on  the  mine  as  caretaker,  and  as  such  to  employ  no  more 
\  than  six  natives.     If  the  directors  did  not  return  within  three  months, 

I  A  was  to  abandon  the  property  and  dismiss  the  natives.     After  the 

expiration  of  the  three  months  A  remained  on  the  premises,  and  bought 
provisions  which  he  alleged  were  for  the  company,  and  he  pledged  the 
company's  credit  for  the  purchase  price.  Ileldj  on  appeal,  that  in  the 
absence  of  proof  that  the  company  had  held  out  A  to  all  the  world  as  a 
person  who  had  authority  to  pledge  their  credit,  or  of  evidence  that  a 
person  in  A's  position  was  entitled  by  custom  so  to  do,  the  company 
ooald  not  be  held  responsible  for  acts  done  by  A  in  the  position  he  had 
assumed  after  the  expiration  of  the  three  months  of  his  employment  as 
caretaker,  and  was  not  liable  for  the  purchase  price  of  the  goods  he 
bought.     Syferfontein  G.  andC.  Estates  v.  Awjrhrn  and  Piel.  313 


PROCLAMATIONS. 

Proclamation  (Transvaal)  No.  12  of  1901.  See  Bat  v.  van  Staden.  128 
No.  10  of  1902,   sec.   20.     See  GeldenJini/s  and  ran  der 

Linde  v.  Registrar  of  Deeds  186 
No.    10  of    1902,    sec.    20.     See   Vlakfo7iie%n   Lmids  Co, 

V.  Registrar  of  Deeds.  307 

No.  10  of  1902,  sees.  27-33.     See  e.v  parte  Fonrlr.        93 

No.  U  of  1902,  sec.  16.     See  re  Fiuestoup.  277 

No.    14   of   1902,    sub-sec.    (a)    of  sec.   15.     See  re  ran 

Velden,  153 

No.  14  of  1902,  sub-see.  (c)  of  sec.  11.  152,  154 

No.  21  of  1902,  sec.  42.     See  Rex  v.  Bates  and  Reidg.  199 

Rent  Proclamation  of  President  Kruger.     See  Crow  v. 

A7'07ison.  246 

T.P.     02—2 


xHiv        PURCHASE  AND  SALE— TRANSFER  DUTY. 
PURCHASE  AND  SALE. 

See  CONTBACT. 

Sale  of  UBtnd  subject  to  restriction— OanoelUttioiL— 

Where  A  sold  portion  of  a  farm  to  B,  his  son-in-law,  subject  to  i^ 
restriction,  which  appeared  on  B's  transfer  deed,  that  the  latter  should 
not  sell  the  property  to  any.  but  his  co-heirs,  and  B  thereafter,  having 
obtained  A's  consent  to  Uie  cancellation  of  the  restriction,  sold  to  a 
third  party  who  was  not  a  co-heir;  the  Court  ordered  the  Registrar  of 
Deeds  to  register  the  transfer  deed  to  such  third  party.  Be  O,  A, 
CoeUsee.  122 


REGISTRAR  OF  DEEDS. 

See  Costs. 

See  Practice  (Deede  Office). 

See  Transfbr  Dutt. 


REQUISITION  OF  PROPERTY. 

See  COMMANDBBRINO. 


RULE  OF  COURT. 
Rule  35.     Coronel  r.  Gordon  EeUUe  G.  M.  Co.  112 


TRANSFER  DUTT. 

Oompany— Transfer  from  liquidated  company  to  recon- 
structed company— Change  of  persona.— Where  a  company  hid 

been  liquidated  and  its  assets  and  liabilities  taken  orer  by  a  new  company 
formed  speciaUy  for  that  purpose  with  the  same  name,  but  with  a 
change  of  capital,  HM^  that  though  the  second  company  was  compdoiBd 
of  the  same  shareholders,  it  constituted  a  new  persona  in  law  distinct 
from  its  shareholders,  and  therefore  a  transfer  of  fixed  property  from 
the  original  to  the  ttew  company  involved  a  cliange  of  ownership  iind 
was  liable  to  the  payment  of  transfer  duty  under  Law  Na  20  of  1896. 
Registrar  of  Deods  v.  Selati  G.  M,  Co,  (3  Off.  Rep.  91)  ap]proved  dL 
CoeUeeHroom  Co.y.  Registrar  of  Deedsl  216 
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Receipts— Objection  by  Registrar  of  Deeds— Forms  of 
declarations--Proclaination  No.  8  of  1902.— The  Registrar  of 

Deeds  is  not  entitled  to  interrene  and  dispute  the  amount  of  transfer 
duty  payable  by  a  person  who  has  produced  a  proper  receipt  from  the 
Receiver  of  Revenue  that  the  duty  has  been  paid.  The  Receiver 
of  Revenue  is  the  proper  officer  to  determine  the  amount  of  the  duty ; 
the  Registrar  of  Deeds  has  only  to  see  that  receipts  signed  in  due  form 
are  lodged  with  him.  It  does  not  fall  within  the  province  of  the 
Registrar  ot  Deeds  to  object  to  the  forms  of  declarations  on  which  the 
transfer  of  land  is  sought  to  be  effected.     Wru/lU  v.  Registrar  of  Deeds. 

192 


TUTORS. 

See  Administration  of  Estates. 


WILL. 

See  Joint  Adventure. 

Fidei-commissum— Rights  of  fiduciaries  to  deal  witn 
property  bequeathed. — Where  property  was  bequeathed  nubject  to 
9k  fideircommissum  in  favour  of  the  children  of  the  fiduciary  heirs  to  the 
effect  that  the  latter  should  not  be  entitled  to  alienate  or  encumber  it» 
£he  Court  refused  to  give  the  fiduciary  heirs  leave  to  enter  into  a  con- 
tract giving  a  five  years'  lease  of  the  property  in  question,  the  lessee 
obtaining  an  option  to  renew  for  ninety-five  years.  Re  «/.  E,  mid  L,  A. 
Frasmus.  124 

Legacy— Vajying  of  condition  in  will— Fidei-com- 
missum.— Variation  of  condition  attached  to  a  legacy  for  the  benefit 
of  minors  allowed  on  the  application  of  their  guardians,  who  were  also 
the  executors  in  the  estate,  the  major  heirs  interested  consenting.  Re 
de  Villier^  Estate.  117 

Underhand  testament— Attested  by  women— Validity 

— Rule  nisL — ^Whei^e  the  witnesses  to  an  underhand  will  were  both 
women,  the  Court,  on  the  application  of  the  person  appointed  executor 
under  the  will,  granted  a  rule  9iisi  calling  on  all  parties  interested  to 
show  cause  why  the  document  in  question  should  not  be  declared  to  be 
a  valid  testamentary  disposition.  Oh  the  retui-n  day  of  the  rule  the 
matter  w|w  postponed  st^ie  die,  and  was  not  thereafter  brought  before 
the  Court  for  decision.     Re  Kleynhans. 
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WORDS. 

"Colony."     See  re  Koch,  197 

"  Declare  to  be  purchaser."     See  Bal  v.  van  Staden,  128 

"  Goods  that  might  be  destroyed  or  missing  should  be  paid  for  by 

the  lessees."     See  North .  Western  Hotel,  Ltd.,  v.  Rolfes,  Kehel  d:  Co,    324 

"  Keep  the  premises  and  goods  leased  in  the  same  good  order  and 

condition,  and  to  hand  them  over  in  like  good  order  and  condition." 

See  North  Western  Hotel,  Ltd.,  v.  Jiolfes,  Kehel  &  Co.  324 

"  Lottery."     See  Rex  v.  Clapp.  106 

"Supreme  Court."     See  re  Koch.  197 
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REPORTS  OF  CASES 

DECIDED    IX   THE 

SUPREMP]   COURT. 


iroi^.  I. 


Ex  PARTE  SIR  WILLIAM  MARRIOTT,  KG. 

1902.    May  9.    Innes,  J.P.,  and  SoTiOMOx,  Wesseijs, 
and  Smith,  J.J. 

Admitision  <u  advocafe, — OriyinaJ  d'^cnm'^nt  rfilUd  on, — Producfion  of 
doeumeiit. 

In  applications  for  admisiiion  the  actual  document  relied  on  ahould  bo 
produced,  and  should  be  filed  with  the  Registrar.  The  original 
may  be  obtained  back  from  the  Registrar  upon  application. 

Sir  Richard  Sdommi  (Legal  Adviser)  moved  for  the  admis- 
sion, as  advocate,  of  Sir  William  Marriott,  K.C.  Annexed  to  tlic 
petition  was  the  copy  of  a  letter  from  the  Steward  of  Lincoln's 
Inn  stating  that  Sir  William  had  been  called  to  the  English  Bar 
in  1884,  and  enclosing  a  true  copy  of  the  order  inviting  Sir 
William  Marriott  to  the  bench  of  Lincoln's  Inn. 

IXNES,  J.P. :  The  actual  document  which  is  relied  on  should 
be  annexed  to  the  petition,  and  it  should  be  filed  with  the 
Registrar.  Should  the  petitioner  afterwards  desire  to  have  the 
original  back,  he  can  obtain  it  on  application  to  the  Registrar, 
who  will  substitute  for  it  in  the  record  a  copy  certified  by 
himself.  The  Court  will  grant  this  order,  and  on  all  future 
occasions  the  above  course  must  he  followed. 


Note. — The  Supreme  Court  Man  known  ba  the  High  Court  from  the  time  of 
the  opening  of  the  Couit  until  July  I,  1902 ;  and  the  Chief  JuHtice  was  known 
an  the  Judge  IH^esident. 


2  Ex  PARTE  SEWARD  BRICE,  K.C. 

Solomon,  Wessels,  and  Smith,  J.J.,  concurred. 
The  application  was  granted,  and  the  applicant  took  the  oatlis 
of  office  and  allegiance. 

Applicant  s  Attorney :  Willunn  Nivoii, 


Ex  PARTE  SEWARD   BRICE,  K.C. 

1002.    Affty  9.    IxNEs,  J.P.,  and  SoLOMox,  Wesset/*, 
and  Smith,  J.J. 

CWtifirat^  of  call  of  Enijluth  harrisi^^r. — Pi'odnctioH  of  certificate. 

Applicants  Heeking  for  ochniHsion  as  practitioner8  of  the  Court  should 
produce  the  best  legal  proof  of  qualification  procurable. 

An  English  barrister  should  produce  the  certificate  of  call  signed  by  the 
Treasurer  of  his  Inn.  Should  that  document  have  been  lodged 
with  any  other  Ck)urt,  a  copy  certified  by  the  Registrar  of  that 
Ck)urt  may  be  produced  in  its  stead. 

In  the  case  of  an  applicant  who  was  an  English  barrister,  but  who 
failed  to  produce  his  certificate  of  call,  the  Court  made  an  order 
for  his  admission  subject  to  the  production  of,  and  filing,  such 
certificate  with  the  Registrar  within  three  months. 

Hiv  Riehanl  Sdoinon,  L,A.,  moved  for  the  admiflRiou  of 
Mr.  Seward  Brice,  K.C,  as  advocate.  The  applicant  in  hi» 
petition  stated  that  he  was  a  member  of  the  English  Bar.  His 
certificate  of  call  was  not  annexed. 

IxNEs,  J.P. :  The  order  we  make  in  this  case  will  be  subject 
to  the  production  of  the  necessary  certificate.  In  the  meantime 
I  should  like  to  point  out  the  practice  the  Court  will  adhere  to 
in  the  future.  We  consider  that  the  best  legal  proof  of  quali- 
fication procurable  should  be  given  by  applicants  seeking  for 
admission  as  practitioners  of  the  Court.  The  Administration  of 
Justice  Proclamation  is  most  generous  in  its  terms  so  far  as  the 
admission  of  practitioners  is  concerned.  The  doors  of  this  Court 
are  thrown  wide  open,  far  wider  than  the  doors  of  any  other 
Court  in  any  other  part  of  the  Empii-e,  and  it  behoves  us,  so  as 
to  ensure  that  the  provisions  of  the  law  are  not  abused,  and  so  as 
to  avoid  confusion,  to  lay  down  a  rule  with  regard  to  applications 
for  admission  and  to  strictly  enforce  it.    We  think,  as  I  have 


Ex  PABTi  W.  OREOOROWSKI.  3 

said,  that  the  best  evidence  procurable  should  be  produced  In 
the  ease  of  English  barristers,  a  suitable  document  would  be  the 
certificate  signed  by  the  Treasurer  of  the  Inn  calling  the  applicant, 
and,  as  a  rule,  that  certificate  should  be  produced.  If  it  has  been 
lodged  with  any  other  Court  for  the  puiipose  of  admission  there, 
then  a  copy  certified  by  the  Registrar  of  that  Court  in  whose 
possession  the  original  is  would  take  its  place.  In  the  case  of 
the  present  applicant  it  so  liappeus  that  he  is  well  known  to  the 
Court  and  to  the  profession  generally  as  a  distinguished  member 
of  the  English  Bar,  but  we  cannot  make  one  rule  for  one  person 
and  another  for  another.  We  shall  grant  an  order  for  Mr.  Briee's 
admission,  subject  to  his  certificate  being  produced  and  filed  with 
the  Registrar  within  three  months. 

SoiiOMON,  Wessels,  and  Smfth,  J  J.,  concurred. 

Applicant's  Attorney :  J.  H.  L,  FiMlay. 
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1902.    May  9.    Innes,  J.P.,  and  SoLOMOli,  Wessels,  and 
Smith,  J.J. 

Admxinon  as  conveyancer, — CertifieaU  of  Board  qf  Examiners,- 

Where  an  applicant  for  admiiston  as  a  oonveyancer  produced  a  certiflcte 
fiigned  by  the  Chairman  and  Secretary  of  the  late  Board  of 
Examiners  admitting  him  as  a  oonveyanoer,  but  no  proof  was 
afforded  of  big  having  been  admitted  as  such  by  the  High  Court 
of  the  late  South  African  Republic,  the  Court  held  that  he  was 
entitled  to  admiuion  as  a  oonveyancer,  and  admitted  him  as 
such. 

This  was  an  application  for  the  admission  of  W.  Qregorowski 
as  a  oonveyancer  of  the  Court  Petitioner  duly  passed  in  1894 
the  examination  prescribed  by  Law  Na  3, 1874,  of  the  late  South 
African  Republic  for  the  admission  of  conveyancers,  and  obtained 
the  certificate  of  the  Boaird  of  Examiners  to  that  effect,  dated  the 
12th  October,  1894,  and  thereupon  practised  as  a  conveyancer  in 
the  said  late  Republic 

There  was  no  certificate  of  admission  signed  by  the  keeper  of 
theBeoordsL 
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The  certificate  of  tlie  Board  of  Examiners  was  in  the  follow- 
ing tenns : — 

"  R.E.  No.  329-94. 

E.E.B.B.  No. 

Be  it  hereby  made  known  that  the  Board  of  Examiners  in 
the  South  African  Republic  has  been  pleased,  in  terms  of  the 
Resolution  of  the  First  Volksraad,  article  1213,  dated  the  29th  of 
AugUHt,  1893,  whereby,  amongst  others,  art.  6  of  the  Law  No.  13, 
1886,  has  been  altered,  to  admit  Mr.  William  Qregorowski,  B.A, 
LIxB.,  as  a  conveyancer  in  the  South  African  Republic,  he  having 
passed  the  required  examination. 
Office  of  the  Board  of  Examiners, 
Pretoria,.12thO';t.,  1894. 

J.  G.  KoTZE,  LLB.,  Chairman. 

D.  P.  DE  Bruijn,  B.A.,  LLB.,  Secretary." 

Carl^vis,  for  the  applicant :  This  is  an  application  under  sec 
15  (h)  of  Proclamation  (Transvaal)  14  of  1902.  Under  sec.  6  of 
Law  6  of  1895  the  Board  of  Examiners  was  competent  to  grant 
certificates  and  admissions. 

[Inxeh,  J.P.  :  The  point  on  which  we  should  like  to  be  satisfied 
is  as  to  whether,  under  former  law  and  practice,  an  order  of 
admission  by  the  Court  was  or  was  not  essential  to  entitle  a 
conveyancer  to  practise.] 

The  best  proof  that  he  was  entitled  to  practise  is  that  he  did 
practise  without  question. 

IxNES,  J.P. :  You  had  better  bring  the  matter  up  again  this 
afternoon.  We  should  like  to  be  referred  to  the  Law  with 
regard  to  the  methods  of  admitting  conveyancers  to  practise  in 
tlie  past. 

Pf)8tea : 

CurleiviA:  The  provisions  upon  this  subject  begin  with  Law 
3  of  1874,  wliich  was  passed  to  provide  for  the  admission  of 
conveyancers  in  the  South  African  Republic  The  first  section 
provides  that  every  burgher  shall  be  entitled  to  execute  a  con- 
veyance for  himself :  if  any  other  person  does  so,  he  must  have  a 
licence.  Section  2  provides  that  any  person  approved  of  by  the 
Government,  who  has  passed  a  suitable  examination,  shall  receive 
a  licence,  for  which  he  will  pay  £5. 
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Section  3  provides  that  the  said  examination  shall  be  held 
by  the  Commission  of  Examiners.  Subsequently,  by  Law  13  of 
1886,  a  Boai-d  of  Examines  was  established  and  authorised  to 
hold  examinations  for  teachei-s  and  for  Ai'ts,  Science,  and  Juris- 
prudence. 

In  1893,  by  First  Yolksraad  s  Resolution,  29th  Au^mst,  art. 
1213,  the  Baad  adopted  a  report  which  recommended,  among 
other  things,  the  abolition  of  the  ratification  of  professional 
qualifications  by  the  Executive  Council,  and  empowered  the 
Board  of  Examiners  to  grant  such  admissions.  Neither  the  Law 
of  1886  nor  the  Law  of  1893  mentioned  conveyancers  by  name. 
In  accordance  with  the  above  report,  sec.  2  of  Law  22  of  1894 
gave  the  Chairman  and  Secretary  of  the  Board  of  Examinei's 
legal  power  to  sign  all  admissions.  Tlien  we  come  to  sec.  6  of 
Law  6  of  1895,  which  confirms  and  re-enacts  the  same  provisions 
with  regard  to  the  Board  of  Examiners. 

[Wessels,  J. :  How  did  the  State  President  come  to  sign  such 
documents  ?] 

By  usage.  The  detailed  provisions  with  regard  to  convey- 
ancers are  to  be  found  in  Rule  75  of  the  Rules  of  Court  pub- 
lished in  1887.  This  provided  that  any  person  who  had  obtained 
a  second-class  certificate  in  Jurisprudence,  and  supplied  proof 
that  he  had  served  as  an  articled  clerk  with  a  practising  attorney, 
notary,  or  conveyancer  for  three  successive  years,  might  be 
admitted  and  enrolled  as  an  attorney,  notary,  and  conveyancer. 
Tliese  Rules  were  in  force  till  the  New  Rules  were  adopted  in 
1899.  Of  these  Rules,  103  (c)  says:  Every  male  person  of  full 
age,  who  has  received  the  certificate  of  the  Board  of  Examiners 
requisite  therefor,  inay,  on  due  application,  be  admitted  by  the 
High  Court  as  conveyancer.  Thus  it  was  the  intention  of  the 
Court  no  longer  to  admit  conveyancers  unless  they  produced  a 
certificate  of  the  Board  of  Examiners. 

Innes,  J.P.  :  By  Law  3  of  1874  the  Government  was  autho- 
rised to  admit  to  practise  as  conveyancei*s  persons  who  had 
passed  an  examination  in  conveyancing  instituted  by  the  Board 
of  Examiners.  The  certificates  of  admission  appear  as  a  rule  to 
have  been  signed  by  the  State  President,  thoxigh  by  Law  13  of 
1886  the  Boai-d  was  from  and  after  that  year  empowered  to  sign 
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cnicli  certificatecr.  In  coiiHequeuce  of  First  Volksraad  Besolution, 
art.  1213,  of  29th  August,  1893,  Law  22  of  1894  was  passed, 
which  has  since  been  replaced  by  Law  6  of  1895,  section  6  of 
which  empowers  the  Board  to  grant  "  certificates  and  diplomas 
of  admission  to  candidates  who  have  complied  with  the  require- 
ments of  the  respective  examinational  These  provisions,  how- 
ever, only  amount  to  a 'more  explicit  bestowal  of  powers  which, 
so  far  as  conveyancers  are  concenied,  the  Board  possessed  under 
the  Law  of  188(j. 

Tlie  late  High  Court  after  its  establishment  also  admitted 
to  practise  as  conveyancers  those  who  possessed  the  qualifications 
prescribed  by  the  Rules  of  Court  By  the  Rules  of  1887  the 
possession  of  a  second-class  certificate  in  Law  and  Jurisprudence, 
together  with  service  under  proper  articles  for  three  years, 
sufiicod  to  entitle  a  candidate  to  admission.  But  the  Rules  of 
1899  required  a  certificate  of  competency  in  conveyancing  from 
the  Board.  So  that  after  1899  it  was  apparently  the  intention 
of  the  Coui-t  not  to  admit  as  conveyancers  those  who  had  not 
passed  an  examination  before  the  Board  of  Examiners. 

There  would  thus  seem  to  have  been  two  modes  of  admission 
for  conveyancers,  one  by  the  Government,  and  later  by  the  Board 
of  Examiners ;  the  other  by  the  Court.  Under  sec.  15  (b)  of  the 
Administration  of  Justice  Proclamation  this  Court  may  enrol  as 
a  conveyancer  any  person  who  has  been  admitted  to  practise  as 
such  in  the  late  South  African  Republic,  and  these  terms  in- 
clude conveyancers  admitted  by  the  Government  and  the  Board 
as  well  as  by  the  Court.  Mr.  Gregorowski  produces  a  certificate 
of  admission  signed  by  the  Chairman  and  Secretary  of  the  Board ; 
and  upon  tliat  document  the  Court  will  admit  him  to  practise 
as  a  conveyancer. 

Solomon,  Wkssels,  and  Smith,  J.J.,  concurred. 

Applicant  s  Attorney :  J,  H,  L.  Findlay. 
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ALBU  V.   ROOD  and    the    WITWATERSRAND 
EXPLORATION  COMPANY. 

1902.    May  17.    Ixnes,  J.P.,  and  Solomon,  Wessels,  aud 

Smith,  J.J. 

LUerdicL — Refjistralion  of  pi^ospecH^xg  contract. 

Where  in  an  application  for  an  inteixlict  restiuining  the  Registrar  of 
Deeds  from  registering  a  prospecting  contract  made  hetween  E 
and  respondent  R,  on  the  ground  of  the  existence  of  a  prior  re- 
gistered contract  of  the  same  nature  over  the  same  ground  between 
£  and  applicant,  it  appeared  that  E  alleged  that  applicant  had 
not  duly  carried  out  the  conditions  of  his  contract;  and  further, 
that  R,  when  his  contract  was  entered  into,  knew  of  the  existence 
of  the  contract  with  the  applicant,  the  Court  refused  the  applica- 
tion with  costs. 

This  was  an  application  for  an  oi-der  restraining  the  Registrar 
of  Deeds  from  registering  a  certain  deed  dated  24th  April,  1901, 
entered  into  between  F.  C.  Eloff  and  Karl  Rood,  and  also  from 
registering  any  other  deed  of  contract  in  any  way  affecting 
the  farm  Middelbult,  No.  171,  district  Pretoria,  and  also  from 
registering  any  cession  or  transfer  of  the  said  farm. 

The  facts  as  stated  in  the  petition  were  as  follows:  On  the 
15th  February.  1899,  F.  C.  Eloff  entered  into  a  prospecting 
contract  with  George  Albu  for  two  years  over  the  farm  Middel- 
bult, No.  171,  district  Pretoria.  The  contract  gave  the  right  to 
purchase  for  £7«5,000  at  any  time  dunng  its  continuance.  It 
was  duly  registered  upon  the  7th  March,  '1H99.  Prospecting  was 
begun  by  Albu,  and  continued  up  to  the  11th  October,  l>i99, 
when,  being  a  British  subject,  he  was  obliged  to  leave  the 
country.  On  the  24th  April,  1901,  F.  C.  Eloif  again  cntei*ed  into 
a  uotai'ial  contract  with  a  certain  Earl  Rood  for  tlie  prospecting 
of  six  farms,  including  Middelbult,  with  a  right  to  buy  for 
£100,000.  Tlie  contract  provided  for  certain  monthly  payments, 
£2400  to  be  paid  one  month  after  a  declaration  of  peace,  aud  the' 
contract  to  continue  for  the  period  of  a  year  after  the  date  of 
peace.  This  second  contract  contained  a  clause  (No.  5)  giving 
Rood  the  right  to  cede  to  any  person  or  syndicate,  who  in  turn 
should  have  the  right  of  cession   to  other  parlies.    Another 
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clauKO  (Xo.  10)  pi-ovided  that  it  wan  underatood  that  prospecting 
rights  hod  been  granted  to  other  parties  before  the  outbreak  of 
the  war  with  right  to  purchase,  and  that  the  purchaser  should 
take  all  risks  of  litigation,  and  give  notice  one  month  after  a 
declaration  of  peace  whether  he  would  elect  to  dispute  the  rights 
of  other  contractoi*s  or  not.  Elott'  was  not  to  be  held  responsible 
if,  owing  to  previous  aiTangements,  he  was  not  able  to  carry  out 
his  part  of  the  contract  of  the  24th  April,  1!)01. 

A  rule  nufi  w^as  granted  on  the  17th  May  by  the  Judge 
President  in  Chambers,  calling  upon  Karl  Rood  to  show  cause 
why  the  Registrar  of  Deeds  should  not  be  intei-dicted  from 
registering  the  contract  existing  between  F.  C.  Eloff  and  him- 
self, dated  24th  April,  1901,  or  from  registering  any  transfer 
or  cession  of  the  farm  Middelbult,  No.  171,  in  the  district  of 
Pretoria.  Rule  to  operate  as  a  provisional  intei-dict,  and  to  be 
served  upon  the  Registrar  of  Deeds  as  w^ell  as  upon  Karl  Rood, 
and  to  be  returnable  on  the  29th  May  next. 

Thereafter  the  Witwatci-srand  Exploration  Company,  who 
held  cession  from  Rood  of  all  his  rights  under  the  contract  of 
24th  April,  1901,  obtained  leave  to  intervene  as  co-respondents. 
Additional  affidavits  were  subse([uently  filed,  from  which  it 
appeared  that  Eloff  alleged  that  the  applicant  had  not  observed 
the  terms  of  his  contract,  which  required  him  to  do  a  certain 
amount  of  prospecting  work  witiiin  a  stated  time,  and  that  this 
breach  of  the  contract  had  been  committed  befoix)  the  11th 
October,  1899. 

Fortfier  (with  him  WillUinuam),  for  applicant:  I  withdmw 
that  portion  of  my  case  which  was  bused  upon  an  allegation  in 
one  of  the  affidavits  that  Elofi*  is  an  alien  enemy.  I  leave  my 
learned  friend  to  show  cause. 

Cv.rlcu'is,  for  the  respondent:  The  registration  of  Albu*s 
contract  is  notice  to  the  world.  We  cannot  plead  that  we  arc 
not  aware  of  it.  We  merely  demand  registration  of  our  own 
contract. 

[IXNE.S,  J.P. :  On  what  section  of  the  Transfer  Duty  Pro- 
clamation do  you  rely  (] 

It  is  not  necessary  to  show  authority  of  that  nature.  Art.  10 
of  respondent's  contract  sets  forth  that  the  existence  of  Albu  s 
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coiilract  was  kuowu.  We  say  that  our  contract  is  entitled  to 
regiHtration,  beiuj;  a  contract  dciilin<;  with  tiic  cession  of  iniueral 
rightH. 

[IxxKs,  J. P.:  It  is  a  prasj>ectin<;  contract  rehiting  to  land. 
I'jHjn  what  pi-inciple  do  you  ask  for  re;;isti*ation  ^  Albu  was 
entitled  to  tin:  re^istmtion  of  his  contiuct  under  the  Law  of 
JSJJo,  which  Ijjiw  ha,s  Ijeen  repealed.] 

The  only  iM)int  that  is  really  relevant  is  the  allegation  of 
irrejMirable  loss.  The  law  here  gives  the  extraoi*dinary  remedy 
of  an  intei-dict  upon  three  rei)uirenients :  (1)  Clear  right;  (2) 
iiTejKirable  damage  to  such  right;  (3)  no  other  remedy.  We 
allege  that  their  contract  wius  not  {Xirformed  as  stipulated.  It  is 
not  jMU-t  of  our  case  to  go  into  the  merits.  The  applicant  has 
aUsoluti^ly  failed  to  show  the  presence  of  those  re<ju]remeuts. 

FurHler:  We  apply  for  aii  interdict  because  our  rights  have 
Ix'cn  asstiiled.  Our  c*ontract  is  still  in  existefice,  and  our  rights 
under  it  have  been  threatened  and  deserve  protection.  I  assume 
that  I  am  covered  by  Loi-d  Kitcheners  Proclamation  (No.  12 
of  11)01). 

[IxXES,  J. P.:  The  jioint  is  whether  the  applicant  M'ould  be 
prejudiced  by  the  registration  of  Rood's  contract] 

See  the  case  of  Kimb^'iicy  Waterworks  ComiKiny  v.  The 
Khnhciicy  liuroiujli  Ctmiivll  (IJ)  S.A.L.J.  73).  In  an  action 
where  the  circumstances  amounted  to  spoliation,  the  applicant 
wtis  entitled  to  remedy  by  interdict.  I  refer  to  the  ca.se  of 
Krt'riifiH's  oj  Unapt  V.  r/c  VilHerx  (3  M.  841). 

[IxXEs,  J. P. :  Where  is  the  s}X)liation  here  ^J 

Eloff  has  set  up  an  allegation  of  breacli  of  contract  of  his  own 
motion.  With  reference  to  the  fact  of  subsequent  registration, 
the  prosi)ective  buyer  would  be  deterred  by  such  registration 
and  would  hold  his  hand.  It  would  weiiken  and  detract  fi-om 
the  value  of  the  original  contract.  Our  title  has  been  att^icked, 
an<l  we  are  entitled  not  to  have  our  contract  interfei-ed  with 
in  any  way.  The  case  of  the  res}x>ndents  is  based  upon  a  wrong 
of  which  they  had  notice. 

[Innes,  J.P.  :  You  say  Eloff  has  broken  his  contract,  and 
Eloff  says  you  have.] 

We  are  going  to  bi'ing  an  action  and  want  protection  mean- 
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while,  aud  we  ask  for  an  order  restricting;  further  dealing  with 
the  farm.  The  other  side  had  notice  of  all  risks  they  entei-cd 
into,  and  now  they  have  no  right  to  render  themselves  more, 
secure. 

The  Registrnr  of  Deedtt,  called  by  the  Court,  gave  evidence 
to  the  effect  that  under  the  late  Government  it  was  not  the 
practice  to  register  prospecting  contracts  against  the  titles  of 
the  properties  to  which  they  related.  The  law  required  ther 
registration  of  such  contracts,  but  they  were  not  registered  as  a 
burden  upon  the  property.  They  were  registered  in  a  special 
book  of  miscellaneous  entries.  This  is  still  the  practice  except 
with  regard  to  mineral  leases,  which  are  required  by  the  Transfer 
Duty  Proclamation  to  be  registered  against  title. 

Inkes,  J.P.  :  When  this  matter  came  before  me  in  Chambers^ 
I  granted  the  rule  nisi  with  considerable  hesitation.  Tlie  facts 
were  not  fully  stated  ;  the  practice  with  regard  to  the  registration 
of  contracts  of  this  nature  was  not  clear ;  and  it  was  urged  that 
ElofT  might  authorise  Rood  or  others  to  deal  with  the  fanu  in  a 
manner  that  would  defeat  the  clear  rights  of  Albu  under  his 
contract.  Under  those  circumstances  I  authorised  the  issue  of  a 
provisional  interdict,  which,  of  course,  would  not  interfere  with 
any  rights  which  Rood  might  have  under  his  contract.  The  facts 
are  now  fully  before  the  Court,  and  I  am  clearly  of  opinion  that 
the  rule  nUsi  sliould  not  be  made  absolute.  It  now  appears  that 
the  validity  of  Albu  s  contract  is  cliallengcd ;  it  is  alleged  that 
he  had  broken  the  terms  of  his  contract,  and  had  'ceased  to  have 
any  rights  under  it  before  the  11th  October,  1H99.  And  it  is 
further  clear  that  when  Rood  entered  into  his  contract  he  was 
fully  aware  of  tlie  existence  of  Albu's  agreement:  one  of  the 
clauses  of  the  contract,  indeed,  makes  special  reference  to  the 
existence  of  prior  contracts  which  might  or  might  not  be  valid. 
That  being  so,  the  registration  of  Rood*s  contract  must  be  subject 
to  the  rights,  if  any.  acquired  by  Albu  under  his  previously 
registered  agreement ;  and  it  follows  that  the  applicant  fails  to 
show  that  prejudice  to  his  rights  which  must  be  established  if 
an  interdict  of  this  nature  is  to  be  continued.  The  respective 
positions  of  the  two  contracts  can  only  be  finally  decided  by 
action.     We  exi»resM  no  opinion  uv>on  the^  iiierits  now.     Sliourd  . 
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an  aetion  hereafter  be  brought,  queBtions  of  great  importance 
will  have  to  be  dealt  with.  Whether  Albu's  contract  falls  tinder 
the  protection  of  Lord  Kitclicner's  Proclamation  (No.  12  of  1901); 
whether  the  respondent  company  was  justified  in  trading  with 
Rood,  who  is  sworn  to  have  been  a  Transvaal  burgher  at  the 
time ;  and  whether  oontiucts  like  Rood's  can  be  legally  registered 
80  as  to  affect  the  land  to  which  they  relate-^all  these  are  matters 
which  may  come  before  us  hereafter,  and  upon  which  at  present 
it  is  best  to  express  no  opinion.  All  the  Court  now  finds  is  that 
if  the  Registrar  does  accept  and  register  Rood's  contract,  Albu's 
rights  will  not  be  affected  one  way  or  the  other  by  such  registra- 
tion«  By  setting  aside  the  provisional  interdict,  we  merely 
relegate  the  parties  to  their  original  position,  and  leave  a  decision 
upon  the  merits  to  be  arrived  at  in  any  futuve  proceedings  which 
may  bo  instituted.  The  rule  will  be  discharged  with  costs. 
SoLUMON  and  Wishsels,  J.J.,  ooucuri*ed. 

Applicant's  Attorney :   William  Nixvn  ;  Respondents'  Attor- 
ney :  W.A.  TiiiilaU. 


PIENAAR  AND   VERSrFELD  v.   INCOR- 
PORATED LAW  SOCIETY. 

1002.    May  15,  22.    Innes,  J.P.,  and  Solomon,  Wessels,  and 

Smith,  J.J. 

Admiiision  of  AHoruf'ys^  Xotat^s^  mvd  Conveymwertf, — PmiiwrshijfS  with 
unqnalified  pert/ofu. — Convryancers  fiot  prohibited  from  enierifiy 
itUo  such  partnership$. 

Where  in  an  application  for  admission  as  attorney,  notary,  and  con- 
veyancer, it  appeared  that  applicant  was  in  partnership  with  or 
accounted  for  his  fees  to  an  unqualified  and  non-professional  peiiion, 
the  Court  Md:  (1)  The  Court  had  tlie  power,  apart  from  statu 
tory  provision,  to  prohibit  conduct  which,  though  not  immoral  or 
fraudulent,  was  yet  in  its  opinion  im^onsistent  with  the  proper 
position  of  practitioners  of  the  Court;  (2)  while  attorneys  and 
notaries  would  be  prohibited  from  entering  i|ito  partner^liip,  so 
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far  as  their  legal  and  notarial  work  was  oonoemed,  with  any  person 
who  was  not  an  attorney  or  notary,  yet  a  conveyancer  should  not 
necessarily  be  placed  in  the  same  position  as  that  of  an  attorney  or 
notary  in  regard  to  partnerships  with  non-professional  persons. 

Thc«c  cases  were  taken  together  for  convenience.  Schalk 
Willem  Pienaar  was  a  duly  enrolled  and  admitted  notary  public, 
conveyancer,  and  sworn  tmnslator  in  Dutch  and  English  in  the 
High  Coui-t  of  the  late  South  African  Republic,  and  applied  to 
be  admitted  and  enrolled  as  -such  in  the  High  C!ourt  of  the 
Transvaal.  An  affidavit  of  W.  S.  Webber,  Chairman  of  the 
Council  of  the  Incorporated  Law  Society,  was  read  stating  that 
since  the  final  sitting  of  the  said  Court  petitioner  had  become  a 
partner  in  business  with  one  Charles  Marais,  who  is  practising  as 
an  auctioneer,  estate  and  land  agent  in  Pretoria. 

The  answering  affidavit  of  S.  W.  Pienaar  was  as  follows : — 

*'  I  admit  being  a  partner  of  Charles  Marais  in  the  business  of 
auctioneers  and  general  agents.  The  said  firm  neither  practises 
nor  advertises  as  notaries  public.  I  practise  as  a  notary  public 
entirely  on  my  own  account  and  for  my  own  benefit,  and  neither 
the  said  Charles  Marais  nor  any  other  person  or  persons  has  or 
have  any  interest  or  share  in  my  practice  as  a  notary  public,  or 
any  interest  or  share  in  my  fees  as  such  notary  public. 

*'I  admit  that  I  practise  for  and  on  behalf  of  and  for  the 
account  of  the  said  firm  as  a  conveyancer.  But  it  has  always 
been  an  admitted  practice  and  custom  in  the  late  South  African 
Republic  for  conveyancers  to  share  their  fees  with  institutions 
or  persons  who  are  not  qualified  conveyancers,  and  even  several 
members  of  the  present  Council  of  the  Incorporated  Law  Society 
have  been  in  the  habit  of  so  sharing,  and,  I  believe,  are  still 
sharing  their  conveyancing  fees.  Moreover,  it  has  been  the 
custom  and  practice  in  the  lute  South  African  Republic  to  admit 
pci*soiis  as  conveyancers  who  are  neither  attorneys  nor  notaries 
public,  and  who  used  to  practise  as  conveyancers  only.  Besides, 
conveyancers  are  not  membei's  of  the  Incorporated  Law  Society, 
nor  has  it,  under  its  constitution,  any  jurisdiction  over  them. 

"If,  however,  this  Honourable  Court  should  rule  thaticonvey- 
ancers  are  not  allowed  to  share  tlieir  fees  in  future  with  persons 
who  are  not  qualified  conveyancers,  then   I   will  respectfully 
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submit  to  the  ruling  of  the  Court,  and  entirely  disconnect  my 
practice  as  conveyancer  from  the  said  iiim,  and  in  future  carry 
on  such  practice  entirely  in  my  own  name,  and  for  my  own 
account  and  benefit,  as  I  am  doing  at  present  in  the  matter  of 
my  practice  as  a  notary  public" 

Robert  Loftus  Owen  Versfeld  was  a  duly  admitted  attorney, 
notary,  and  Conveyancer  of  the  High  Court  of  the  late  iSouth 
African  Republic 

An  afiidavit  of  W.  S.  Webber  in  his  capacity  as  Chairman  of 
the  Incorporated  Law  >Society  stated  that  the  petitioner  is  and 
has  been  for  some  years  past  employed  us  an  official  in  the  offices 
of  the  African  Board  of  Executors  and  Trust  Co.,  Ld.  By  his 
contract  with  the  said  company  applicant  is  entitled  to  all  the 
tees  which  he  may  earn  as  a  notary  public,  but  his  earnings  as  a 
conveyancer  are  paid  into  the  funds  of  the  said  company. 

The  point  raised  in  the  two  cases  Wsa  as  to  whether  applicants 
as  conveyancers  were  entitled  to  share  their  fees  with  unpro- 
fessional persona 

Ciciietvia,  for  applicants :  This  same  point  has  been  already 
decided  by  the  late  High  Court.  In  the  case  of  the  Incorporated 
Law  Society  v.  Romyn  (Official  Reports,  1894,  pt.  iv,  p.  89)  the 
Court  held  that  it  was  not  contrary  to  the  Rules  of  Court  for  a 
notary  public  to  be  in  partnersliip  with  an  unprofessional  person, 
provided  there  was  no  sharing  of  fees,  and  the  professional  work 
was  carried  on  distinct.  Another  case  in  point  is  van  DrieVa 
case  (Official  Reports,  1894,  pt.  ii,  p.  64),  where  the  Court  held 
that  a  practitioner  was  not  allowed  to  share  fees  with  unprofes- 
sional persons,  van  Driel  was  the  manager  of  the  Heidelberg 
Board  of  Executors,  from  whom  he  drew  a  fixed  salary.  The 
fees  he  earned  from  the  practice  of  his  profession  went  to  the 
Board.  The  Court  allowed  him  to  finish  the  period  of  his 
engagement  with  the  Board,  but  onlered  him  thereafter  to  elect 
between  his  practice  and  his  appointment. 

[IxxEs,  J.P. :  Would  the  applicants*  partners  in  the  present 
cases  have  access  to  the  notary's  protocol  ?] 

No.  The  notary's  business  is  kept  quite  distinct.  We  rely 
in  particular  upon  the  case  of  Romyn,  In  van  Di^ieVa  case  there 
was  no  question  of  his  being  a  conveyancer.    It  is  not  necessary 
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to  quote  any  previous  authoritie&  C!onveyanoers  were  not  officers 
of  the  Court ;  they  were  appointed  by  the  Government 

[Innes,  J.P.  :  They  are  officers  of  the  Court  now.] 

Previous  to  the  publication  of  the  Constitution  of  the  Court 
it  was  the  practice  for  conveyancers  to  share  feea 

[Inneh,  J.P. :  The  objection  is  to  unqualified  persons  having 
any  control  over  the  actions  of  a  professional  man.] 

There  is  no  question  of  controlling  here.  It  is  merely  one  of 
sharing  fees.  It  is  a  well-known  fact  that  conveyancers  have 
been  engaged  in  other  businesses.  If  they  can  carr}^  on  other 
businesses,  a  fortiori  they  can  be  in  partnership. 

[ Wrssels,  J. :  An  attorney  may  cany  on  other  businesses^  but 
he  may  only  be  in  partnership  with  a  profe^onal  man.] 

I  submit  their  status  should  not  be  altered  to  their  detriment. 
There  is  nothing  illegal  about  such  a  partnership,  and  it  cannot 
Ikj  said  to  be  covtro  bmioa  mores.  Conveyancers  have  always 
l)een  independent  of  the  supervision  of  the  Court. 

[Wesseix,  J. :  Is  there  anything  secret  or  confidential  about 
the  work  of  a  conveyancer  ?] 

It  has  all  to  be  filed  with  the  Registrar  of  Deeds,  and  this 
does  not  imply  any  specially  confidential  work.  The  mere  fact 
that  a  conveyancer  shares  fees  with  a  partner,  who  is,  for  example, 
an  auctioneer,  does  not  show  that  he  must  be  under  the  influence 
of  such  partner. 

GreevUcs,  for  the  Incorporated  Law  Society :  The  Law  Society 
has  thought  it  right  to  oppose  the  admission  of  these  gentlemen 
on  the  ground  that  they  intend  to  enter  into  what  it  regards. as 
an  unprofessional  arrangement.  The  question  is  entirely  a 
general  one  and  one  of  principle.  It  is  an  excellent  oppor- 
tunity also  of  raising  the  question,  because  the  parties  con- 
cerned as  partners — Mr.  Charles  Marais  and  the  African  Board 
of  Executors — are  entirely  unexceptionable.  We  admit  also 
that  there  has  been  a  custom  for  conveyancers  to  be  in  part- 
nership with  unprofeasional  parties  and  to  share  fees.  There 
have  been  two  classes  of  conveyancers — what  might  be  called 
court  conveyancers  and  examination  conveyancers,  and  the 
difiercnce  of  status  has. no  doubt  been  favourable  to  looseneSB 
of  practice.     Now,  however,  that  we  stand  on  the  threshold  ai  a 
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new  order  of  things,  we  think  there  is  an  opportunity  for  putting 
things  upon  a  better  footing.  This  arrangement  of  sharing  fees 
leaves,  we  think,  an  opening  for  undue  practices.  It  is  natural 
to  suspect  that  there  must  be  some  advantage  to  the  unpro- 
fessional man.  Take  the  case  of  a  general  agent  in  a  well- 
established  practice  who  takes  in  a  young  conveyancer  as  a 
partner.  He  has  the  advantage  of  having  a  conveyancer  under 
the  same  roof  with  himself.  On  the  other  hand,  the  conveyancer 
is  much  at  the  mercy  of  his  partner.  His  partner  is  his  real 
employer. 

[Wessels,  J. :  How  can  the  unprofeasional  partner  influence 
the  professional  t] 

He  must  do  so,  Ix^causo  Iiis  only  client  is  his  pai-tnor.  In 
England  there  is  a  statute  prohibiting  such  pai-tnoi'ships. 

[Solomon,  J.:  Do  you  say  such  a  partnership  amounts  to 
professional  misconduct  ?] 

Hardly ;  but  your  lordships  arc  bound  to  see  that  no  oppor- 
tunities shall  arise  which  might  give  rise  to  unprofessional 
conduct.  It  is  obvious  the  unprofessional  partner  can  press  and 
tout  for  work,  of  which  the  professional  man  gets  the  benefit, 
but  the  Court  has  no  authority  over  the  offender. 

[Smith,  J.:  In  the  past  has  tl^e  Iaw  Society  hod  any  autho- 
rity over  conveyancers  ?] 

No. 

[SmIth,  J.:  You  are  really  asking  us  to  ovennlc  Romyn'n 
case.] 

Yes. 

Ciirlewis,  in  reply :  I  wish  to  point  out  with  reference  to  the 
constitution  of  the  Law  Society,  that  section  2  of  Volksraad 
Resolution  of  the  19th  October,  1892,  only  purports  to  apply  to 
all  duly  admitted  attorneys  and  notaries,  not  to  conveyancers. 
I  ask  further  that  if  my  clients  are  excluded,  that  the  rule  should 
be  made  general. 

Cur.  adv.  vult, 

Postea  {May  22): — Petition  of  Pienaar. 

Innes,  J.P.  :  The  petitioner  in  this  matter  applies  to  the  Court 
for  admission  as  a  notary  public  and  conveyancer.  His  name 
appears  as  a  notary  on  the  rolls  of  the  High  Coui*t  of  the  late 
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South  African  Republic,  and  he  producefl  a  copy  of  an  order  of 
that  Ck)urt  admitting  him  to  practise  a«  a  conveyancer.  He 
poHHCsscH,  tliercfore,  tlie  (jualification-s  re*juired  by  Kcctiou  15  of 
the  Administration  of  Juntice  Pnxriamation,  1902;  but  his 
application  is  opposed  by  tlie  Law  Society  on  the  ;n*^und  tlmt  lu» 
has  become  a  imiincr  with  one  Marais  in  an  auctioneering,  ostatt» 
and  land  agencj'  business,  the  said  Marais  Inking  nr>t  qualified  to 
practise*  either  as  a  notary  oi-  a  c<mveyancfr.  In  reply  to  the 
allegations  made  on  Ix-half  of  the  Society',  Pienaar  states  that  the 
firm  to  which  he  l)elongs  neither  carries  on  a  notiirial  business 
nor  advei-tises  to  that  effect :  that  he  practises  a.s  a  notary 
entirely  on  his  own  account  and  for  his  own  liencfit,  the  firm 
having  no  interest  in  such  practice.  But  he  admits  that  he  does 
cany  on  conveyancing  work  for  the  Ixmefit  of  the  firm.  In  other 
words,  he  has  entered  into  paitnership  with  Marais  as  a  con- 
veyancer, but  not  as  a  notai'y.  In  regaifl  to  the  facts  as  alx)ve 
stated,  the  parties  are  apparently'  at  one :  and  the  first  (juestion 
which  arises  upon  those  facts  is  whether  this  Court,  in  the 
absence  of  statut^ny  provision,  is  able  to  deal  with  a  case  of  this 
kind.  Has  it  the  power  to  prohibit  conduct  on  the  part  of 
practitioners,  which,  though  not  in  itself  immoral  or  fraudulent, 
may  yet  in  the  opinion  of  the  Court  be  inconsistent  with  the 
proper  position  of  its  practitioners,  and  calculated,  if  generally 
allowed,  to  lead  to  abuses  in  the  future  ?  In  my  opinion  the  Court 
does  possess  that  power.  As  a  Court  of  Superior  Jurisdiction  it 
enjoys  the  right  claimed  and  exercised  by  Courts  of  corresponding 
status  under  the  Roman-Dutch  law  to  regulate  the  conduct  of 
practitioners,  and  to  prescribe  the  general  lines  on  which  they 
shall  be  permitted  to  exercise  the  privileges  conferred  upon  them. 
That  right  is  an  inherent  one:  and  the  31st  section  of  the 
Proclamation,  in  .so  far  as  it  authorises  the  framing  of  rules 
regarding  the  admission  and  suspension  of  pmctitioners,  merely 
formulates  the  powers  which  the  Court  under  common  law  would 
have  been  competent  to  exercise.  The  next  question  which 
presents  itself  is  whether  the  Court,  in  the  exercise  of  the 
powers  above  referred  to,  will  forbid  contracts  of  partnership 
between  its  practitioners  and  unqualified  persons.  So  far  as 
such  contracts  on  the  parL  of  attorneys  or  notaries,  in  regard  to 
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their  professional  business,  are  concerned,  it  appears  to  me  that 
they  should  be  forbidden.  The  objections  to  them  are  twofold. 
The  duties  entrusted  to  the  officials  in  question  are  of  the  most 
coulideutial  and  iuiportant  character,  and  it  is  essential  that  the 
person  discharging  thorn  should  Ije  perfectly  iudejX3ndont,  free  to 
use  his  own  judgment,  and  not  in  a  position  where  he  is  under 
the  direction  or  the  influence  of  an  unc|ualified  partner  over  whom 
the  Court  can  exercise  no  control.  The  other  objection  is  that  such 
partnerships  virtually  allow  unqualified  persons  to  carry  on  the 
practice  of  a  profession  wliich  calls  for  special  knowledge  and  skill 
i  can  find  no  reference  in  any  Roman-Dutch  authority  to  partner- 
ship between  attorneys  or  notaries  and  unqualified  persons,  and 
I  take  the  reason  to  be  that  such  contracts  did  not  to  any  extent 
prevail  in  Holland;  indeed,  when  one  considers  the  honourable 
position  which  these  professions  held  in  that  country  and  the 
manner  in  which  they  were  supervised,  it  is  hardly  possible  that 
partnerships  between  members  of  them  and  unqualified  persons 
could  have  existed.  In  England  and  Scotland  unqualified  persons 
are  by  statute  forbidden  to  be  interested  in  the  business  of  a 
solicitor  or  a  law  agent  (see  6  and  7  Vict.  c.  73,  sec.  32,  and  54 
and  55  Vict  c  30,  sec  2) ;  but  the  fact  that  these  statutes  were 
pastied  does  not  necessarily  prove  that  the  Courts  in  those  coun- 
tries did  not  have  the  inherent  right  to  prevent  any  of  their 
practitioners  from  lending  themselves  to  arrangements  which 
enabled  unqualified  persons  to  practise.  The  statutes  imposed 
special  penalties  which  it  would  not  have  been  in  the  power  of 
the  Court  otherwise  to  inflict ;  and  in  the  case  of  Scotland,  at 
any  rate,  it  would  appear  that  the  common  law  forbade  unquali- 
fied persons  to  practise  as  law  agents  even  before  any  statute  was 
passed  (see  Green's  Encyclopaedia  of  Scots  Law,  vol  vii,  p.  313). 
In  this  country  the  late  High  Court  held  in  van  DrieVa  case 
(Official  Reports,  vol.  1,  p.  64)  that  it  was  unlawful  for  an  attorney 
and  notary  to  share  with,  or  hand  over  his  fees  to,  and  to  do  pro- 
fessional work  under,  the  direction  of  an  unqualified  person. 
In  the  subsequent  application  of  Romyn,  however  (Official  Re- 
ports, vol.  1,  p.  89),  the  Court  refused  to  interfere  in  the  case  of  a 
notary  who  entered  into  partnership  with  an  unqualified  person 
in  a  general  agency  business,  but  who  kept  his  notarial  work 
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separate  and  distinct,  and  carried  it  on  for  his  own  aeoount 
alone.  Under  all  the  circumstances  we  are  of  opinion,  as  I  hav^ 
already  indicated,  that  attorneys  and  notaries  of  this  Court 
should  be  prohibited  from  entering  into  partnership,  so  far  as 
their  legal  and  notarial  work  is  concerned,  with  any  person  who 
is  not  either  an  attorney  or  a  notary.  We  have  to  consider 
whether  the  same  rule  should  be  applied  to  conveyancers.  The 
duties  discharged  by  these  latter  are  neither  so  important  nor  so 
confidential  as  those  performed  by  attorneys  or  notaries,  nor  are 
their  powers  so  liable  to  be  abused.  Documents  prepared  by 
them  for  i-egistration  are  subject  to  the  regulations  of  the  Deeds 
Office,  and  liable  to  some  extent  to  the  supervision  of  its  officials, 
and  they  are  open  to  the  inspection  of  the  public.  Conveyancei-s 
were  unknown  to  the  law  of  Holland ;  nor  do  they  seem  to  have 
appeared  in  South  Africa  until  1844.  By  the  Cape  Ordinance 
(No.  14)  of  that  year  it  was  enacted  that  deeds,  which  up  to  then 
had  been  prepared  exclusively  in  the  Registrar's  Office,  should 
thenceforward  be  drawn  by  persons  specially  admitted  by  the 
Governor  after  due  examination ;  and  it  was  not  until  1858  that 
conveyancers  were  admitted  by  the  Cape  Courts  instead  of  by 
the  Governor.  In  this  country  also  conveyancers  were  admitted 
first  by  the  Government,  later  on  by  the  Board  of  Examiners, 
and  only  comparratively  recently  were  they  admitted  by  the 
Court  as  well.  They  have  never  held  the  same  status  as  attorneys 
and  notaries,  and  it  is  alleged,  and  not  denied,  that  it  has  been  a 
custom  of  long  standing  for  conveyancers  to  share  their  fees  with 
persons  not  qualified  to  practise  as  such.  A  careful  considera- 
tion of  all  these  circumstances  leads  the  Court  to  the  conclusion 
that  it  should  refrain  for  the  present  from  placing  convey- 
ancers in  the  same  position  as  attorneys  and  notaries  in  regard 
to  partnerships  with  third  persona  We  do  not  think  we  should 
be  justified  in  doing  so  unless  a  similar  objection  and  a  similar 
likelihood  of  abuse  existed  in  the  case  of  partnership  between 
a  conveyancer  and  an  unqualified  person  to  that  which  undoubt- 
edly does  exist  in  regard  to  such  partnerships  in  the  case  of  an 
attorney  or  a  notary.  And  it  is  not  dear  to  us  that  the  business 
of  a  conveyancer  is  of  such  a  nature  that  his  sharing  it  with  an 
unqualified  person  is  obviously  likely  to  lead  to  abuse.    Should 
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any  abuses  hereafter  come  to  light  it  will  be  perfectly  competent 
tor  the  Court  to  deal  with  conveyancers  on  the  same  lines  as  if 
they,  were  attorneys  or  notaries,  either  by  Rule  of  Court  under 
section  31  of  the  Proclamation,  or  by  virtue  of  its  inherent  powers. 
Mr.  Pienaar  will  be  admitted,  subject  to  the  production  of  the 
original  order,  of  which  a  copy  is  annexed  to  his  petition.  But 
the  Law  Society  acted  very  properlj-  in  bringing  the  facts  to  the 
notice  of  the  Court,  and  there  will  be  no  order  as  to  costs. 

pETrriON  OF  Versfeld. 

Innes,  J.P.:  This  is  a  petition  for  admission  as  attorney, 
notary,  and  conveyancer ;  it  is  opposed  by  the  Law  Society,  and 
many  of  the  remarks  which  I  have  just  made  in  Pienaar  a  case 
are  applicable  to  this  matter  also.  The  petitioner  possesses  the 
necessary  qualifications ;  but  he  is  in  the  employ  of  the  African 
Board  of  Executors  and  Trust  Company,  Ltd.,  which  carri(»s  on 
business  in  Pretoria,  and  it  is  alleged,  and  not  denied  bj'  him, 
that  his  earnings  as  a  conveyancer  are  paid  into  the  funds  of  the 
company.  There  is  no  allegation  that  the  company,  through  the 
petitioner,  carries  on  a  general  conveyancing  business ;  but  it  is 
clear  that  it  does  derive  a  certain  benefit  from  Versfeld's  quali- 
fications as  a  conveyancer.  It  is  equally  clear  tliat  the  Board 
exercises  no  control  over,  and  derives  no  benefit  from,  any  work 
the  petitioner  may  be  able  to  do  as  an  attorney  or  notary.  It 
appears  to  me  that  the  principle  of  the  objection  raised  by  the 
Law  Society  in  this  matter  is  the  same  as  that  upon  which  the 
opposition  to  Pienaar's  admission  was  based.  In  both  cases  an 
unqualified  person  is  placed  in  a  position  of  being  able  to  influence 
the  conduct  of  a  conveyancer,  and  of  benefiting  by  his  work. 
For  the  reasons  stated  in  Pienaar s  case  we  are  not  prepared  to 
deal  with  a  conveyancer,  under  such  circumstances,  in  the  same 
way  as  we  would  deal  with  an  attorney  or  notaiy.  An  order 
will,  therefore,  be  made  for  Mr.  Versfeld's  admission  ''as  an  attor- 
ney, notary,  and  conveyancer,  but  no  order  as  to  costs. 

Attorney  for  Pienaar :  Personally ;  Attorneys  for  Versfeld : 
Roothit  Wesaela;  Respondents' Attorneys :  WeUm^AKennerley. 
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Ex  PARTE  ESTATE  OF  THE  LATE  J.  C. 
NIEMEYER. 

1902.    May  15,  22.    Innes,  J.P.,  and  Solomon  and  Wessels,  J  J. 

Joint  adventure. — One  of  the  parties  tn,  cannot  by  his  tnll  so  tie  up  his 
share  of  the  joint  property  as  to  limit  the  rights  of  the  other  parties  to 
dispose  of  the  common  property  afid  ivind  up  the  trafisaction. 

Where,  in  an  application  for  an  order  confirming  the  sale  of  certain 
property  belonging  jointly  to  the  petitioner  and  a  testator,  and 
authorising  the  Registrar  of  Deeds  to  transfer  same  to  the 
pui^chasers  thereof,  and  for  a  further  order  confirming  a  division 
of  certain  other  joint  property,  it  appeared  that  a  testator  had 
died  leaving  a  will  providing  that  none  of  his  immovable  property 
should  be  sold  until  his  youngest  child  had  attained  majority,  and 
that  certain  erven  had  been  bought  by  testator  in  conjunction 
with  his  partner  for  speculative  purposes  with  partnership  funds, 
and  certain  other  erven  had  been  bought  by  testator  jointly  ynth 
other  parties  as  a  speculation,  the  Court  held  that  testator^s  will 
could  not  do  more  than  he  himself  would  have  been  entitled  to  do^ 
and  that  his  co-owners  in  the  joint  adventure  were  entitled  to  ask 
that  the  property  should  be  divided  or  realised  and  the  transaction 
brought  to  a  conclusion,  and  granted  the  order  as  prayed. 

The  will  of  J.  C.  Niemeyer  instituted  as  sole  heirs  of  his 
estate  his  three  children,  the  youngest  of  whom  was,  at  the  date 
of  the  petition,  aged  2|  years,  and  it  provided  that  none  of  his 
immovable  property  should  be  sold  until  his  youngest  child  should 
have  attained  majority,  At  his  death  testator  was  the  owner  of 
certain  land  and  houses  registered  in  his  own  name,  as  well  as 
joint-owner  of  other  properties  registered  jointly  in  his  own  name 
and  in  the  names  of  other  parties.  Testator  and  the  peti toner, 
Charles  Marais,  were  paitners,  and  the  firm  invested  certain  of 
its  moneys  in  real  property,  it  was  alleged  in  the  petition,  for 
speculative  purposes,  and  at  the  time  of  testator's  decease  the 
following  properties,  viz.,  erven  54,  1803, 1947,  767,  768  Pretoria; 
314,315,318, 319  Pietpotgietersnist ;  484, 485  Bellevue  East  Town- 
ship of  Johannesburg,  were  registered  in  the  joiiit  names  of  Charles 
Marais  and  John  Charles  Niemeyer.  The  testator  had  further 
purchased  the  following  properties  together  with  Charles  Marais 
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and  W.  J.  de  Zwaan,  viz.,  erven  433,  626,  772,  771,  644,  851,  625 
Middelbnrg;  1722,  1234,  1340,  1324,  1718,  1216  Pretoria;  and 
the  undivided  halves  of  1242,  1682,  1362,  1621  Pretoria.  These 
erven  were  registered  in  the  joint  names  of  Niemeyer,  Marais,  and 
de  Zwaan.  He  had  also  acquired  the  following  properties  jointly 
with  Charles  Marais  and  Charles  Bramley,  viz.,  erven  446,  557, 
558,  587,  590  Pretoria ;  these  last-named  erven  hiSMl  not  yet,  at 
the  date  of  the  petition,  been  transferred  into  the  names  of  the 
joint-owners.  In  both  these  last  two  instances  it  was  also  alleged 
that  the  properties  had  been  purchased  merely  as  a  specula- 
tion to  be  sold  as  favourable  opportunities  arose  for  realising  at  a 
profit.  Several  properties  purchased  at  the  same  time  by  the 
parties  had  been  sold  before  testator's  death.  Of  the  properties 
registered  in  the  names  of  Charles  Marais  and  John  Charles 
Niemeyer,  erf  No.  1803  Pretoria  had  been  sold  since  the  testa- 
tor's death  for  the  sum  of  £400,  subject  to  confirmation  by  the 
Court.  Of  the  properties  registered  in  the  joint  names  of 
C.  Marais,  W.  J.  de  Zwaan,  and  J.  C.  Niemeyer,  the  undivided 
half  of  erf  No.  1621  Pretoria  had  similarly  been  sold  for  £70. 
The  other  properties  registered  in  the  joint  names  of  C.  Marais 
and  J.  C.  Niemeyer  had  been  apportioned  in  accordance  with  a 
scheme  of  division  decided  by  lot,  subject  to  the  confirmation  of 
the  Court,  between  Charles  Marais  and  the  estate  of  J.  C. 
Niemeyer.  The  petitioners,  the  said  Charles  Marais  and  the  said 
Charles  Bramley,  were,  together  with  the  widow,  Heloise  Hen- 
riette  Maria  Niemeyer  (bom  Meintjes),  the  joint-executors 
testamentary  of  the  late  Niemeyer  and  guardian  of  his  minor 
children.  Mra  Niemeyer  was  out  of  the  country,  but  the 
petitioner  Marais  was  holder  of  her  general  power  of  attorney. 
The  petition  prayed  for  an  order : — 

(a)  Authorising  and  confirming  the  sale  of  erf  No.  1803 
Pretoria,  registered  in  the  joint  names  of  Charles  Marais  and  the 
late  John  Charles  Niemeyer,  for  the  sum  of  £400,  and  of  the 
undivided  half  of  erf  No.  1621  Pretoria,  registered  in  the  joint 
names  of  Charles  Marais,  Willem  Johannes  de  Zwaan,  and  the 
late  John  Charles  Niemeyer,  for  the  sum  of  £70,  and  authorising 
and  ordering  the  Registrar  of  Deeds  to  register  the  transfers  to 
the  purchasers  thereof. 
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(b)  C!onfinniDg  the  diyisioD  of  the  properties  registered  in  the 
joint  names  of  Charles  Marais  and  the  late  John  Charles  Nie- 
nieyer  in  terms  of  the  deed  of  division,  and  authorising  and 
ordering  the  Registrar  of  Deeds  to  register  the  respective  trans- 
fers of  the  said  properties  to  Charles  Marais  and  the  estate  of 
the  late  John  Charles  Niemeyer  in  terms  gf  the  said  division. 

(c)  Authorising  the  sale  of  the  properties -registered  in  the 
joint  names  of  Charles  Marais,  Willem  Johannes  de  Zwaan,  and 
the  late  John  Charles  Niemeyer,  and  of  Charles  Marais,  Charles 
Bramley,  and  the  late  John  Charles  Niemeyer  from  time  to  time 
as  the.  petitioners,  together  with  the  other  oo-owners,  may  mutu- 
ally agree  and  find  to  be  most  advantageous  and  beneficial  to  all 
concerned,  and  authorising  and  ordering  the  Registrar  of  Deeds 
to  register  the  transfers  of  these  properties  to  the  respective  pur- 
chasers thereof  from  time  to  time  as  the  sales  are  effected. 

(d)  Or  further  relief. 
Ctidewis  for  applicants.  ' 

Iknes,  J.P.  :  It  is  possible  that  the  interests  of  the  petitioners 
and  of  the  children  may  conflict.  The  Court  will  appoint  Mr. 
Morice  as  cundor  ad  litem  to  investigate  and  if  necessary  argue 
the  matter  for  the  minor  heii-s.  The  application  will  be  in  the 
meantime  i*eferred  to  the  Master  for  his  i-eport,  and  will  stand 
over  till  next  Thursday. 

Postea  (May  22, 1902):— 

CarUwis,  for  applicants,  read  the  Master's  report,  which  was 
as  follows:  "I  am  satisfied  that  erven  Nos.  1803  and  1621 
mentioned  in  paragraph  (a)  of  the  petition  have  been  sold  at 
their  marketable  value,  and  that  a  fair  division  has  been  made 
of  the  properties  referred  to  in  paragraph  (&). 

"A  division  of  the  properties  referred  to  in  paragraph  (c) 
being  impracticable,  the  only  course  open  for  the  executor  is  to 
efl^ect  a  sale  thereof,  but  I  would  recommend  that  the  sale,  if  not 
by  public  auction,  should  first  be  approved  of  by  the  Master. 

''  The  property  allotted  to  the  estate  in  terms  of  the  scheme 
of  division  should,  in  my  opinion,  be  regulated  by  the  terms  of 
the  will  of  the  deceased. 

J.  W.  Bell, 
Pretoria,  20th  May,  1902.  Master  of  the  High  Court'' 
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Mvrice,  for  the  minora  (at  the  request  of  the  Court):  I  am 
satisfied  the  executora  have  been  acting  in  the  interests  of  the 
minors.  The  only  question  is  if  their  application  is  in  the  spirit 
of  the  will.  The  tendency  of  the  will  was  to  turn  all  personalty 
into  realty  for  the  interest  of  the  minors.  This,  on  the  other 
hand,  is  an  applio^ion  to  turn  realty  into  personalty.  At  first 
I  tliought  there  might  be  a  latent  ambiguity  in  the  will,  but  I 
have  come  to  the  conclusion  this  cannot  be  maintained.  The 
expression  "  fixed  property  "  is  clear  enough.  Tlie  facts  show  it 
was  a  joint  adventure,  and  th^  co-ownera  would  be  entitled  to 
claim  that  their  venture  might  be  carried  through  (cf.  Pothier, 
Societeiten,  p.  139). 

Curiewis,  in  reply :  We  only  ask  for  a  division  in  terms  of 
the  common  law.  The  executora  will  of  course  administer  the 
proceeds  for  the  benefit  of  the  minors. 

InnE8,  J.P.  :  The  fourth  clause  of  the  will  of  Mr.  J.  C.  Niemeyer 
reads  as  follows :  "  I  desire  that  none  of  my  fixed  property  shall 
be  sold  until  my  youngest  child  shall  have  attained  majority  or 
many,  when  my  heira  can  agree  as  to  whether  they  will  sell 
such  property  or  divide  it  amongst  them.  In  the  meantime  I 
desire  that  any  proceeds  of  such  properties,  as  also  any  interest 
or  invested  moneys,  shall  be  paid  over  to  my  wife  to  provide  out 
.of  same  for  her  own  support  and  the  support  and  education  of 
my  children."  It  appearo  that  Mr.  Niemeyer's  property  may  be 
divided  into  four  classes:  (1)  His  own  properties,  which  are 
registered  in  his  own  name;  (2)  those  properties  which  are 
registered  in  the  names  of  Niemeyer  himself  and  his  partner 
Marais ;  (3)  those  properties  which  are  registered  in  the  names 
of  Niemeyer,  Marais,  and  de  Zwaan ;  (4)  those  properties  which 
belong  to  Niemeyer,  Marais,  and  Bramley.  The  petitioner 
Marais  sweara  that  the  partnership  property  referred  to  in  the 
petition  was  bought  for  speculation.  There  is  further  an  allega- 
tion that  properties  included  in  classes  3  and  4  were  also  bought 
for  purely  speculative  purposes.  Two  properties,  viz.,  erven  Nos. 
1803  and  1621,  have  been  already  sold,  and  the  Court  is  asked  to 
confirm  the  sale.  We  are  also  asked  to  approve  of  the  sub- 
division of  the  properties  registered  in  the  names  of  Niemeyer 
and  Marais  as  set  forth  in  the  scheme  which  has  been  submitted, 
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and  there  is  a  further  prayer  for  the  sanction  of  the  C!ourt  to  the 
sale  of  the  remaining  joint  properties  from  time  to  time.  I  do 
not  think  that  there  is  any  ambiguity  in  the  will.  It  is  plain 
enough,  and  there  can  be  no  doubt  of  testator's  intention.  But 
these  properties  had  been  bought  as  a  joint  adventure,  and  the 
testator  could  not  override  the  rights  of  the  co-owners.  His  will 
could  not  do  more  than  he  could  do  himself.  The  rights  of  his 
co-owners  under  the  common  law  were  that  the  transaction  in 
which  they  had  been  jointly  interested  should  be  brought  to  a 
conclusion,  and  that  if  necessary  a  division  of  the  property  or  the 
proceeds  should  be  effected.  The  partners  can  claim  that  their 
rights  should  be  satisfied  before  the  provisions  of  the  will  are 
carried  out.  In  view  of  the  Master's  report,  tliat  the  properties 
provisionally  sold  have  realised  their  fair  value,  and  that  he  findn 
the  division  of  the  properties  fair  and  equitable,  the  Court  will 
make  an  order  (a)  confirming  the  sales  of  erven  Nob.  1803  and 
1621  Pretoria,  and  ordering  the  Registrar  of  Deeds  to  register 
the  transfers  to  the  purchasers  thereof;  (6)  confirming  the 
division  of  the  properties  registered  in  the  names  of  Charles 
Marais  and  tlie  late  J.  C.  Niemeyer ;  (c)  authorising  the  sale, 
subject  to  the  proviso  suggested  by  the  Master,  of  the  properties 
registered  in  the  joint  names  of  Charles  Marais,  W.  J.  de  Zwaan, 
and  the  late  J.  C  Niemeyer,  and  of  those  belonging  to  C.  Marais, 
C.  Bramley,  and  the  late  J.  C.  Niemeyer,  on  such  terms  from 
time  to  time  as  may  be  most  beneficial  to  all  concerned.  Costs 
to  come  out  of  the  estate. 

Applicants'  Attorney  :  J.  H,  L.  Findloy. 
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1902.     May  15,  29,  and  Jane  5.     Inxes,  J.P.,  and  Sulomox  and 

Wessei^s,  J.J. 

AdmUnion   of  attomeij, — Professional   m'uicoiiduct. — Dincretion  of  the 
Court. 

Where  it  appeared  that  an  applicant  for  admission  as  attorney,  notary, 
and  conveyancer  had  been  twice  struck  off  the  i*oll  of  pnictitiouerH 
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by  ihe  late  High  Court  for  embezzlement  and  professional  miscon- 
duct)  and  that  an  application  for  reinstatement  had  been  refused 
by  the  Court  in  1896,  but  granted  in  1898,  so  that  at  the  date 
of  the  annexation  of  the  Transvaal  applicant's  name  appeared  upon 
tlie  roll  of  practitioners  of  the  then  High  Court,  Heldy  that  the  Court 
under  the  terms  of  the  Administration  of  Justice  Proclamation  was 
entitled  and  bound  to  exercise  its  own  discretion  in  deciding 
upon  every  application  for  admission  to  practise  before  it,  and 
that  applicant  .was  not  under  the  circumstances  a  fit  and  proper 
person  to  be  admitted. 

This  was  an  application  for  admission  as. attorney,  notary, 
xrA  conveyancer.  On  the  12th  September,  1884,  applicant,  who 
was  at  that  time  an  attorney  of  the  late  High  Court,  had  been 
struck  off  the  roll  of  practitioners  for  embezzling  moneys  belong- 
ing to  his  principals.  He  was  reinstated  in  August,  1889,  and 
resumed  practice'.  On  the  14th  August,  1893^  he  was  again 
struck  off  the  rolls.  In  the  year  1896  he  applied  to  the  Court  to 
be  reinstated.  The  application  was  refused.  It  was  renewed 
in  October,  1898,  and,* in  spite  of  the  opposition  of  the  Law 
Society,  wa^-  granted.  At  the  date  of  the  annexation  his  name 
stood  on  the  rolls  of  the  late  High  Court  as  attorney,  notary,  and 
conveyancer. 

CU'fievns,  for  applicant :  I  liave  to  ask  the  Court  for  a  ruling 
as  to  the  meaning  of  the  word  "never''  in  sec.  7,  Proc.  18, 1902. 
The  applicant  was  struck  off  the  roll  of  practitioners,  but  has 
been  reinstated.  I  only  mention  this  in  case  the  Court  should 
deem  it  necessary. 

Innes,  J.P.  :  Notice  of  the  application  had  better  be  given  to 
the  Law  Society.  With  a  view  to  this  the  case  will  stand  over 
till  the  29th  inst. 

Poetea  (May  29, 1902):— 

Cwdewis,  for  applicant,  moved  for  his  admission  as  attorney, 
notary,  and  conveyancer. 

GreeiUees,  for  the  Incorporated  l^aw  Society,  read  an  affi- 
davit of  W.  S.  Webber,  chairman  of  that  body,  setting  forth 
that  in  1884  applicant  had  been  struck  off  the  rolls  for  selling 
a  fann  for  £750,  and  not  accounting  for  same.  He  was  rein- 
stated in  1889.  Subsequently,  in  1891,  in  the  matter  of  Keet  v. 
Zeiler,  a  rule  aidt  was  again  issued  calling  upon  applicant  to  show 
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cause  why  he  8hould  not  be  stnick  off  the  rolls  for  misappropria- 
tion  of  nioney&  Criminal  proceedings  were  instituted  against 
the  applicant,  and  he  was  found  not  guilty  and  discharged. 
The  C!ourt  subsequently  held  that  they  were  not  bound  by  the 
finding  of  the  jury,  and  again  struck  him  off  the  roUa  In  1896 
he  applied  to  be  reinstated,  but  the  Court  refused  the  application. 
In  1898  he  again  applied,  and  was  reinstated,  since  which  time  he 
had  been  in  practice.  The  applicant  filed  an  answering  affidavit 
stating  that  he  had  accounted  for  the  sale  of  the  farm  in  ques- 
tion. In  the  second  case  it  was  shown  that  it  was  not  the  fault 
of  the  applicant,  but  of  the  bookkeeper,  that  the  money  had  not 
been  accounted  for.  In  neither  of  these  cases  was  a  legal  client 
involved,  and  no  client  of  his  had  ever  suffered  through  his 
actions,  and  no  complaint  had  been  made  against  him  since  he 
had  been  reinstated. 

Curleiuia:  The  facts  are  not  in  dispute.  In  the  applications 
of  Pienumr  and  Versfeld  the  Court  had  followed  the  decisions  of 
the  old  High  Court,  and  we  ask  that  it  should  consider  the  order 
made  in  1898  reinstating  Zeiler  as  binding  in  this  case.  If  this 
application  is  refused,  the  decision  of  the  old  Court  will  be  practi- 
cally reversed.  The  reason  which  must  have  actuated  the  Court 
must  have  been  that  applicant  had  been  sufficiently  punished. 

[Inkes,  J.P.  :  Do  you  admit  that  this  Court  has  a  discretion  ?] 

Yes,  but  all  the  circumstances  should  be  considered.  If  this 
application  is  refused,  it  will  practically  be  reversing  a  decision 
to  the  detriment  of  my  client's  established  position. 

Greenlees  submitted  that  there  was  nothing  imperative  as 
regards  the  rule  of  admission,  and  it  was  quite  within  the  discre- 
tion of  the  Court  to  admit  or  not  as  the  Court  thought  fit.  He 
pointed  out  that  the  Council  of  the  Incorporated  Law  Society 
strongly  opposed  the  application,  and  it  was  for  this  Court  to 
lay  down  its  own  standard  of  professional  conduct.  A  person 
who  was  admitted  by  the  Court  as  an  attorney  went  away  with 
the  imprimatur  of  the  Court  that  he  was  a  person  to  be  trusted 
with  moneys  of  clients  and  so  forth,  and  he  submitted  that  in 
this  case  the  applicant  was  not  a  fit  and  proper  person  to  be 
so  admitted.  . 

Carlewid,  in  reply :  I  wish  to  point  out  that  in  neither  case 
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was  the  application  to  strike  applicant  off  the  rolls  made  at  the 
instance  of  a  client.  At  the  time  of  the  annexation  Zeiler  had 
a  definite  and  recognised  statua  The  matter  is  entirely  for 
the  Court  to  use  its  discretion  in  dealing  with,  but  I  submit  that 
the  case  is  very  different  from  what  it  would  have  been  if  Zeiler 
was  applying  de  novo.  At  the  time  of  the  annex:atipn  he  had 
a  definite  status,  and  it  will  be  hard  if,  after  having  already 
suffered  considerably  for  hisUn,  he  is  now  to  lose  that  status. 

Innem,  J.P.  :  The  Court  would  like  to  have  some  time  to  look 
into  the  records.    The  case  will  therefore  stand  over. 

Postea  (June  5,  1902)  :— 

Innes,  J.P. :  The  name  of  the  applicant  appears  upon  the  rolls 
of  the  High  Court  of  the  late  Republic  as  an  attorney,  notary,  and 
conveyancer,  nor  is  he  at  present  under  any  order  of  suspension 
issued  by  that  Court.  He  therefore  possesses  the  requisite  quali- 
fications for  admission  prescribed  by  the  Proclamation.  But  the 
Law  Society  opposes  his  application  on  the  ground  that  he  is  not 
a  fit  and  proper  person — as  evidenced  in  his  past  career — to  be 
admitted  to  the  privileges* of  a  practitioner  of  this  Court  in 
the  above-mentioned  capacities.  The  facts  upon  which  the 
respondents  i-ely  were  practically  admitted  by  the  applicaut!s 
counsel  during  the  argument;  but  inasmuch  as  Mr.  Zeiler  has 
endeavoured  in  his  affidavit  to  explain  them  away,  it  is  un- 
fortunately necessary  to  make  some  detailed  reference  to  them. 
On  the  12th  September,  1884,  the  applicant  was  struck  off  the 
roll  of  practitioners  of  the  then  High  Court  for  having  embezzled 
moneys  belonging  to  his  principal.  In  his  affidavit  Mr.  Zeiler 
states  that  the  information  against  him  was  laid  by  a  junior 
clerk  with  whom  he  had  no  business  dealings,  and  that  at  the 
time  he  was  struck  off  he  owed  no  money  to  his  principal.  Now 
it  appears  from  the  report  of  the  case  (1  Kotze,  p.  184)  that 
Zeiler  did  settle  the  matter  with  his  client,  and  that  criminal 
proceedings  against  him  were  withdrawn ;  but  that  fact  did  not 
prevent  the  Court  from  recording  its  opinion  that  embezzlement 
had  actually  been  committed ;  and  Chief  Justice  Eotze,  in  giving 
judgment,  used  the  following  words:  "In  the  present  instance 
there  were  aggravating  circumstances,  for  when  asked  to  account 
for  the  moneys  received  by  him  he  did  not  acknowledge  his  fault, 
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but  persisted  that  he  had  remitted  the  moneys  to  Gribble  in 
London,  and  he  wrote  several  letters  containing  a  tissue  of 
falsehoods  with  the  view  of  covering  the  crime  committed  by 
him."  Under  these  circumstances,  as  already  pointed  out,  Mr. 
Zeiler  was  not  merely  suspended ;  his  liame  was  struck  off  from 
the  roll  of  practitioners.  He  was  reinstated  in  August,  1889 
and  resumed  practice.  In  rather  more  than  two  years  the 
attention  of  the  Court  was  again  directed  to  his  conduct  in  conse- 
quence of  certain  affidavits  filed  in  the  case  of  Keet  v.  Zeiler, 
and  on  the  22nd  December,  1891,  Mr.  Justice  Jorissen  granted  a 
rule  calling  upon  the  present  applicant  to  show  cause  why  he 
should  not  be  struck  off  the  rolls  on  the  ground  of  having  received, 
certain  moneys  for  and  on  behalf  of  one  Keet  which  he  did  not 
account  for,  but  devoted  to  his  own  use.  Tliis  rule  was  not 
finally  dealt  with  until  August,  1893.  Criminal  proceedings  had 
in  the  meantime  been  instituted,  and  the  civil  decision  wa6 
suspended.  In  July,  however,  Zeiler  was  brought  to  trial  and 
acquitted  by  the  jury.  But  the  Court  held,  and  in  my  opinion 
rightly  held,  that  it  was  not  on  that  account  precluded  from 
independently  investigating  the  conduct  of  one  of  its  prac- 
titioners, and  dealing  with  him  as  such  practitioner  in  such 
manner  as  it  deemed  right.  Accordingly,  on  the  14th  August 
the  rule  originally  granted  by  Mr.  Justice  Jorissen  was  made 
absolute,  and  the  Jiame  of  Mr.  Zeiler  was  for  the  second  time 
removed  from  the  rolls.  This  was  a  step  which,  under  the 
circumstances,  no  Court  would  have  taken  had  it  not  been 
convinced  that  the  conduct  of  the  defaulter  had  been  such  as 
to  render  it  impossible  to  regard  him  as  a  man  who  might  be 
safely  allowed  to  practise.  I  have  referred  to  the  written 
judgment  delivered  by  Chief  Justice  Kotze  at  the  time,  and  I 
find  it  is  there  stated  that  the  Court  was  satisfied  that  Zeiler 
while  managing  clerk  in  Keet's  business,  had  appropriated  money 
which  did  not  belong  to  him.  The  applicant  in  this  part  of  the 
case  relies,  not  unnaturally,  on  the  fact  of  his  acquittal,  and 
asserts  that  the  person  M-^ho  failed  to  account  for  money  received 
w€ts  not  himself,  but  a  bookkeeper  who  had  been  in  Keet's  em- 
ploy. 2Jeiler*s  counsel  in  arguing  his  case  admitted  that  he  could 
not  attack  this  finding  of  the  Couit,  but  even  ai)ai*t  from  that 
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admission  it  does  not  seem  to  me  necessary  to  compare  the  evi- 
dence placed  before  the  jury  with  that  which  came  under  the 
consideration  of  the  judges.  And  I  think  it  must  be  taken  as 
proved  that  Zeiler's  conduct  in  regard  to  his  dealings  with  the 
money  of  Keet,  his  employer,  was  such  that,  notwithstanding 
his  acquittal,  it  was  impossible  to  allow  him  to  continue  to 
practisie.  In  the  year  1896  Zeiler  applied  to  be  reinstated;  his 
application  was  refused.  It  was  renewed  in  October,  1898,  and 
in  spite  of  the  opposition  of  the  Law  Society  was  then  granted ; 
so  that  at  the  present  time  his  name  stands,  as  a  practitioner 
upon  the  rolls  of  the  late  High  Court. 

The  terms  of  the  Administration  of  Justice  Proclamation  are 
to  the  effect  that  this  Court "  may  approve,  admit  to  practise, 
and  enrol "  as  practitioners  any  persons  who  have  been  admitted 
in  a  corresponding  capacity  by  the  late  High  Court,  and  who 
are  not  under  any  order  of  suspension.  Those  words,  in  my 
opinion,  confer  upon  the  Court  a  discretion  as  to  admission,  and 
impose  upon  it  a  corresponding  obligation  to  carefully  consider 
and  decide  as  to  any  circumstances  wliich  would  tend  to  show 
that  a  particular  applicant  is  not,  professionally,  a  person  who 
dhould  be  admitted  to  the  privileges  of  a  practitioner  of  the 
Court.  That  is  a  duty  which  the  Court  must  discharge  upon  its 
own  judgment.  It  is  not  a  question  of  law,  nor  is  it  a  rule  of 
practice ;  so  that  the  Court  cannot  rely  upon  or  regard  as  bind- 
ing the  decision  of  any  other  tribunal.  The  late  High  Court 
having  punished  Mr.  Zeiler,  extended  clemency  to  him  and 
terminated  his  punishment;  this  Court  has  simply  to  consider 
whether  a  professional  man,  who  has  been  twice  disqualified  for 
fraud,  is  a  person  who  should  be  admitted  to  commence  practice 
before  it  de  novo.  It  may  well  be  that  the  late  Court  attached 
importance  to  the  fact  that  every  attorney  was  formerly  compelled 
to  find  two  sureties  for  his  integrity  and  good  behaviour — a 
practice  which  I  gather  is  not .  now  being  followed  by  the 
Government ;  or  it  may  be,  merely,  that  they  felt  able  to  give 
effect  to  that  clemency  which  every  one,  dealing  with  a  case  of 
misconduct,  is  naturally  desirous  to  extend.  But  however  that 
may  be,  I  am  quite  unable  to  come  to  the  conclusion  that  this 
Court  would  be  properly  exercising  the  disci*etion  vested  in  it  if 
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it  allowed  the  a)>plicant  to  be  admitted  to  practise  before  it  So 
far  as  I  am  aware,  it  is  an  unpreoedented  case  that  an  attorney 
ahonld  have  his  name  stmck  off  on  two  separate  occasions  for 
gross  professional  misconduct.  And  I  think  that  a  man  who  has 
thns  been  dealt  with  should  not  be  placed  upon  the  roll  of 
practitioners  of  this  Court,  whether  we  consider  the  interests 
of  the  public,  or  the  feelings  and  status  of  those  who  would 
be  his  feliow-practitionera 

The  application  must  be  refused. 

Solomon,  J.,  concurred,  and  said  that  out  of  respect  to  the 
late  High  Court  he  thought  it  right  to  state  his  reasons.  There 
was  no  difference  of  opinion  as  to  the  facts,  but  only  as  to  how 
the  discretion  of  the  Court  should  be  exercised.  In  1898  the 
late  High  Court  in  its  discretion  replaced  the  name  of  the 
applicant  upon  the  rolls.  The  Court  was  now  called  upon  to  say 
whether  in  its  discretion  they  should  allow  the  applicatfon. 
The  question  was  whether  the  applicant  was  a  fit  and  proper 
person  to  be  a  member  of  an  honourable  profession.  While 
haying  no  desire  to  be  unduly  severe  on  a  delinquent,  they  had 
to  prot^t  the  public,  the  suitors  of  the  Court,  and  the  members 
of  the  profession.  The  applicant  had  been  struck  off  the  rolls 
for  embezzlement,  and  had  been  replaced,  and  within  two  years 
he  was  again  struck  off  for  a  similar  offence.  He  was  prosecuted 
and  discharged  by  the  jury,  but  ihe  Court  had  thought  fit  to  go 
behind  the  finding  of  the  jury,  and  was  evideiitly  satisfied  that 
he.  had  committed  embezzlement,  and  struck  him  off  the  rolls 
again.  In  1896  he  applied  to  be  replaced,  but  was  refused,  and 
he  (Solomon,  J.)  did  not  think  the  late  High  Court  was  justified 
in  reinstating  him  in  1898.  There  should  be  very  special  cir- 
cumstances to  induce  a  Court  to  do  so,  but  he  could  find  no  such 
circumstances.  Under  the  circumstances  he  did  not  think  they 
would  be  justified  in  coming  to  the  conclusion  that  the  applicant 
was  a  fit  and  proper  person  to  be  placed  on  the  roll  of  attorneys. 

Applicant's  Attorneys:  Rooth  &  Wessds;  Respondents'  At- 
torneys :   Webber  <fc  Kennerley. 
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WRIGHT  V.  THE  REGISTRAR  OF  DEEDS. 

1902.    Jivne  5.    Innes,  J.P.,  and  Solomon  and  Wessels,  J.J. 

Amendment  of  Land  Eegistpr  and  title  deeds, — Joint  ftpec^ifation. 

Application  for  an  order  authorising  the  Registrar  of  Deeds  to  amend 
the  r^jister  and  the  deeds  of  transfer  conveying  certain  er\en  to 
one  B,  by  inserting  the  name  of  applicant  as  <o-o\vnor  of  su<'h 
erven.  Applicant  bought  certain  erven  near  to  the  proposed  site 
of  a  railway  station  jointly  with  B  as  a  speculation,  h\x^  the  erven 
were  registered  solely  in  B's  name  to  avoid  raising  the  price  of 
land  in  the  vicinity  (applicant  being  engineer  for  the  railway) ;  no 
fraud  or  mistake  in  the  previous  registration  was  alleged.  /A7^/, 
that  the  application  must  be  refused. 

This  wan  an  application  for  an  order  authorising  the  Registrar 
of  Deeds  to  amend  the  register  and  the  deeds  of  transfer  con- 
veying certain  erven  to  one  T.  W.  Beckett  by  inserting  the  name 
of  applicant  as  a  co-owner  of  such  erven.  The  circumstances 
were  as  follows:  Wright  was  the  engineer  for  the  Pietersburg 
railway.  In  1896  a  site  was  chosen  for  the  proposed  Pretoria 
terminus  to  the  south  of  the  town.  This  decision  was  not,  how- 
ever, made  public  at  the  time.  In  1896  and  1897  Wright,  jointly 
with  Beckett,  bought  certain  erven  in  the  vicinity  of  the  pro- 
posed site.  Being  afraid,  however,  that  if  it  became  known  that 
he  was  buying  land  in  any  particular  locality,  the  proposed  site 
of  the  station  might  become  known  and  the  price  of  property 
rise,  the  erven  bought  were  registered  in  the  name  of  Beckett 
alone,  and  it  was  agreed  that  the  erven  should  be  held  for  the 
joint  account  of  Beckett  and  Wright.  Wright  now  sought  to  Ikj 
placed  upon  the  register  as  co-owner,  without  payment  of  transfer 
duty.  The  Registrar  of  Deeds  refused  to  pass  transfer  except  on 
payment  of  the  transfer  duty.  An  affidavit  from  Beckett  was 
filed  in  support. 

Gregoroxmki,  for  applicant :  We  make  this  application  under 
the  ordinary  law.  We  produce  proof  that  we  are  entitled  to  be 
co-owner.  The  only  way  we  can  come  upon  the  register  is  by 
an  order  of  Court. 

[Innes,  J.P.  :  What  prevents  Beckett  from  passing  transfer  to 
your  client  ?] 
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We  don't  derive  title  from  Beckett.  We  derive  from  the 
man  who  tranuferred  to  Beckett 

[Sou)MON,  J. :  You  can  only  get  title  through  Beckett  You 
deliberately  allowed  Beckett  to  register,  and  Hat  still  for  five 
yearn.] 

The  Government  has  had  transfer  duty  already  upon  the 
erven.  This  is  not  a  fresh  sale.  The  provisions  of  the  law 
dealing  with  the  -question  are  articles  1  and  2  of  Ijaw  20  of 
1895.  We  do  not  fall  under  any  of  these  clauses.  The  Cape  Law 
(No.  5  of  1884)  provides  that  every  transferee  must  pay,  but 
there  is  no  similar  clause  in  either  Law  20  of  1895  or  Proc.  8  of 
1902.  See  Sauer  v.  Civil  Commissioner  of  Cape  Town  (13  S.C. 
260).  Beckett  is  merely  the  trustee  for  Wright's  undivided  share, 
and  is  the  mere  fact  that  Wright's  name  is  not  on  the  register 
sufficient  reason  for  making  him  pay  again?  It  is  a  shrewd 
transaction,  but  there  is  nothing  illegal  about  the  suppre&sion  of 
Wright's  name.  It  is  unfair  for  the  Government  to  demand 
transfer  dues  twice  upon  the  same  transaction.  By  our  law  the 
presumption  is  rather  against  the  Exchequer  in  doubtful  cases 
(Voet,  49, 4,  sec.  23 ;  Matthaeus,  de  Auctionibus,  2,  7,  89-90). 

D.  Ward,  for  the  Government,  was  not  called  upon. 

Innes,  J.  p.  :  The  applicant  asks  the  Court  to  amend  the  entry 
in  the  land  register,  and  to  authorise  an  alteration  in  the  deeds 
of  transfer  held  by  Beckett  in  such  manner  as  to  enable  his 
name  to  figure  as  co-owner  with  Beckett  of  the  erven  in  question ; 
and  he  desii'es  this  to  be  done  without  any  formal  transfer  by 
Beckett  to  him  of  an  undivided  share  in  these  erven,  and  of 
course  without  the  payment  of  transfer  duty.  Now,  this  is 
not  a  matter  in  which  Wright  and  Beckett  are  the  only  persons 
concerned ;  the  State  is  also  interested  in  seeing  that  changes  of 
registered  ownership  are  only  made  upon  legal  grounds,  and  after 
payment  of  all  legal  dues.  A  rectification  of  title  may  be  asked 
on  grounds  of  fraud  or  mistake ;  but  in  the  present  instance  it 
is  not  alleged  that  there  was  either  fraud  or  mistake  in  connec- 
tion with  the  previous  registration:  On  the  contrary,  the  entries 
were  made  and  the  transfers  were  passed  ,in  their  present  form 
with  the  concurrence  of  both  Wright  and  Beckett  and  of  set 
purpa«^e.     Wright,  by  virtue  of  his  pasition,  knew  where  the  site 
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of  the  station  was  likely  to  be,  and  in  order  to  prevent  the 
market  going  up  and  its  becoming  known  that  he,  an  officer  of 
the  railway,  was  buying  ground  in  a  certain  locality,  the  land 
purchased  jointly  by  him  and  Beckett  was  registered  solely  in 
the  name  of  the  latter.  In  other  words,  the  applicant  made  use 
of  his  professional  knowledge  in  order  to  further  a  private 
speculation  of  his  own.  And  having  gained  all  the  advantage 
derivable  from  such  a  course,  he  now  comes  to  the  Court  and 
asks  that  matters  may  be  put  in  exactly  the  same  form  they 
would  have  been  in  had  he  allowed  the  true  facts  to  appear  upon 
the  register  and  the  title  deeds.  I  cannot  see  any  ground  on 
which  his  request  can  be  granted.  The  application  must  be 
dismissed,  with  costs. 

Applicant's  Attorney :  J,de  V.Roos;  Respondent's  Attorneys : 
Lunnon  cfc  Niron. 
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1902.    Jime  5, 12.    Innes,  J.P.,  and  Solomok  and  Wessels,  J.J 

Interdict, — Evidence  required  to  justify, — Proceeds  of  stolen  property. 

In  an  application  for  an  interdict  preventing  the  transfer  of  assets 
alleged  to  be  the  proceeds  of  stolen  property,  the  fact  of  the  theft 
and  the  connection  between  the  assets  sought  to  be  interdicted 
and  the  property  stolen  must  be  clearly  established. 

An  applicant  for  an  interdict  should,  as  a  rule,  make  his  case  in  his 
petition,  but  if  facts  appear  in  any  of  the  subsequent  affidavits 
which  supply  material  facts  not  appearing  in  the  petition  the 
Court  has  power  to  grant  relief. 

Where  a  provisional  interdict  had  been  granted  by  a  magistrate  in 
respect  of  money  and  shares  in  the  hands  of  G,  the  property  of 
S,  which  were  alleged  to  be  the  proceeds  of  cyanide  stolen  from  the 
applicants  by  S,  the  Court  refused  to  confirm  the  inteixlict,  and 
set  aside  the  magistrate's  order  with  costs,  on  the  ground  that  no 
clear  connection  was  established  between  the  alleged  stolen  pro- 
perty and  the  money  and  shares  sought  to  be  interdicted. 

This  was  an  application  for  the  confirmation  of  a  provisional 
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interdict  granted  by  the  First  Civil  Magistrate  of  Johannesburg, 
restraining  Messrs.  Garland  Bros,  from  paying  over,  delivering, 
alienating,  or  otherwise  disposing  of  a  certain  sum  of  £370  and 
1000  shares  in  Lowenstein  &  Co.,  Ld.,  or  any  part  thereof,  the 
property  of  the  respondent,  pending  an  action  to  be  instituted  by 
applicants  against  respondent  for  recovery  of  the  sum  of  £1400 
as  damagea 

WiUiamRon,  for  applicants :  The  Government  commandeered 
the  cyanide  from  various  mines.  Our  case  is  that  Schlochauer 
stole  and  sold  it.  He  is  now  under  arrest  for  the  theft  We 
allege  that  previous  to  the  war  he  had  no  money,  and  that  he 
now  has  £300  and  1000  shares  in  the  hands  of  Garland  Bros. 
The  cyanide  has  deteriorated  considerably  in  value. 

CuHewis,  for  respondent:  My  contention  is  (1)  that  the 
petition  is  bad  for  vagueness ;  (2)  that  the  cyanide  became  the 
property  of  the  Government  after  it  was  commandeered.  First, 
with  regard  to  the  petition.  The  only  valid  claim  it  makes  is 
for  deterioration,  and  there  is  no  proof  that  the  deterioration  was 
in  any  way  caused  by  my  client.  It  very  probably  took  place 
when  the  cyanide  was  stored  in  Henry's  bar,  or  when  it  was 
l)eing  carted  about.  There  is  no  single  act  of  wrong  proved  on 
the  part  of  my  client. 

[Solomon,  J. :  How  do  you  say  Schlochauer  got  the  money  ?] 

By  overdrawing  his  account  at  the  bank,  for  one  thing.  All 
Fitzpatrick's  statements  are  mere  hearsay,  and  the  companies 
have  little  to  complain  of.  They  have  an  interdict  on  the 
cyanide,  they  have  possession  of  it,  and  are  using  it  on  condition 
of  refunding  the  price  if  they  do  not  make  good  their  title.  If, 
however,  the  Court  is  not  with  me  that  the  petition  ought 
to  be  refused  on  the  ground  of  vagueness,  then,  secondly, 
I  submit  that  the  cyanide  became  the  property  of  the  late 
Government  when  it  was  commandeered,  and,  that  being 
gi*anted,  the  applicants  had  no  further  locus  standi,  1  refer 
to  the  Magistrate's  Court  case  of  T,  W.  Beckett  &  Co.  v.  The 
Robinson  G.  M,  Co,,  where  Mr.  Wentzel,  the  magistrate,  refers 
to  the  "krijgswet,"  and  bases  the  Government's  right  to  com- 
mandeer in  time  of  war  on  its  right  of  eminent  domain.  See 
also  Grotius,  Dejure  heUi  ac  Pads,  2, 14,  seca  7,  8. 
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[ WES8EL8,  J. :  There  is  a  chapter  of  Bynkershoek  wliich  says 
that  the  power  of  commandeering  rests  with  the  Legislature  and 
not  with  the  Executive  of  a  country.] 

In  this  case  the  Executive  had  a  general  power  from  the 
Legislature. 

Williamson,  in  reply:  The  evidence  in  the  preliminary 
examination  against  the  respondent  shows  that  the  cyanide  was 
stolen.  The  respondent  had  been  arrested,  and  charged  with 
unlawfully  removing  it.  That  was  at  least  priind  facie  evi- 
dence. The  respondent  was  poor  in  1899 :  now  he  has.  money. 
Where  did  he  get  it  from  ? 

[Solomon,  J. :  Is  it  contended  that  if  one  sued  a  poor  man, 
one  could  secure  oneself  by  interdicting  his  property  for  the 
judgment  which  was  anticipated  ?] 

If  there  were  any  allegations  of  theft  at  all  in  the  petition, 
there  was  enough  further  evidence  to  make  the  case  overwhelm- 
ing. It  was  alleged  that  the  respondent  was  in  partnership  with 
a  certain  Kallenbach,  who  was  concerned  in  the  disposal  of 
the  cyanide,  and  who  had  since  disappeared.  I  assume  that 
Schlochauer  and  Kallenbach  were  in  partnership.  When  it  was 
proved  that  the  cyanide  was  stolen,  Schlochauer  refunded  his 
money,  but  Kallenbach,  when  called  upon  to  refund  in  turn,  was 
not  to  be  found. 

Curlewia  asked  leave  to  refer  to  In  re  Zeederberg  (5  Searle, 
307). 

Cur.  adv.  wit 

Pcwfea  (June  12):— 

Innes,  J.P.  :  In  this  matter  a  provisional  interdict  was 
granted  by  the  First  Civil  Magistrate  of  Johannesburg,  restrain- 
ing Messrs.  Garland  Bros,  and  Charles  Albert  Qarland  from 
paying,  delivering,  or  otherwise  disposing  of  a  sum  of  £370 
in  cash  and  1000  shares  in  Lowenstein  &  Co.,  Limited,  the 
property  of  one  Gustav  Schlochauer,  pending  an  action  to  be 
instituted  by  certain  nine  gold  mining  companies  against  the 
said  Schlochauer  for  the  sum  of  £1400  damages.  The  interdict 
was  made  subject  to  confirmation  in  this  Court  forthwith. 
Passing  over  the  fact  of  the  joinder  in  one  and  the  same 
application  of  nine  different  companies,  each  claiming  a  separate 
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amount  of  damages  in  respect  of  separate  and  distinct  property, 
I  should  like  to  point  out  that  in  all  orders  of  this  kind  the  person 
really  interested  and  upon  whom  the  burden  of  costs  would  fall, 
if  unsuccessful,  should  be  made  respondent.  In  the  present  case 
the  proper  form  of  the  order  would  have  been  a  rule  calling  upon 
Schlochauer  to  show  cause  why  Garland  Bros,  should  not  be 
interdicted  from  parting  with  the  assets  in  question,  the  rule  to 
be  served  upon  Garland,  and  to  operate  as  a  ptx>visional  interdict 
in  the  meantime,  and  to  be  returnable  in  the  High  Court  of  the 
Transvaal  on  a  certain  fixed  date  specified  in  the  order  itself. 
The  order  was  made  on  a  petition  signed  by  James  Percy 
Fitzpatrick,  in  his  capacity  as  Chairman  of  the  Transvaal  Cham- 
ber of  Mines,  and  as  the  specially  authorised  agent  of  the  varioas 
companies  concerned.  That  petition,  with  its  annexm*es,  con- 
tained the  applicants'  case ;  it  was  the  only  information  before  the 
magistrate  when  he  granted  the  order,  and  it  is  therefore  the 
main  thing  to  be  looked  at  in  coming  to  a  decision  as  to  whether 
such  order  was.  rightly  issued.  The  petition  set  forth  that 
certain  1035  cases  of  cyanide,  the  property  of  the  applicant 
companies,  had  been  removed  from  their  stores  by  order  of 
certain  officials  of  the  late  Government,  and  had  been  thereafter 
stolen  or  unlawfully  removed  early  in  the  year  1901 ;  that  these 
cases  of  cyanide  had  been  found  in  the  possession  of  certain 
parties  not  named,  who  had  been  interdicted  from  dealing  with 
them  pending  an  action  for  their  recovery;  that  Schlochauer 
liad  been  arrested  on  a  charge  of  stealing  977J  cases  of  cyanide, 
being  portion  of  the  quantity  already  referred  to ;  that  the  case 
against  him  was  under  the  consideration  of  the  Legal  Adviser. 
It  further  stated  that,  according  to  the  affidavit  of  Charles 
Albert  Garland,  the  said  Schlochauer  had  no  considerable  pro- 
perty before  the  war;  that  the  petitioners  had  been  informed 
that  the  first  occasion  on  which  he  had  dealings  in  cyanide  was 
in  the  month  of  January,  1901,  or  the  following  month ;  that  the 
first  time  he  was  known  to  have  any  considerable  property  was 
in  the  same  month  of  January,  when  he  opened  two  banking 
accounts,  and  that  the  petitioners  had  further  been  informed  that 
the  shares  in  Lowenstein  &  Co.,  sought  to  be  interdicted,  had 
been  handed  to  Schlochauer  in  connection  with  a  certain  cyanide 
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transaction.  It  will  be  noticed  that  these  latter  allegations  arc 
all  founded  on  hearsay,  and  are  in  the  most  general  terms.  The 
petition  further  sets  forth  that  cyanide  of  potassium,  if  not 
properly  stored  and  cared  for,  was  very  liable  to  deteriorate 
in  quality  and  value,  and  that  the  applicants  intended  to  sue 
Schlochauer  for  £1400  damages  for  loss  sustained  by  them 
owing  to  his  dealings  in  connection  with  the  said  cyanide  through 
deterioration  and  other  causes ;  and  that  Messrs.  Garland  Bros, 
held,  on  behalf  of  the  respondent,  £370  in  cash  and  1000  shares 
in  Lowenstein  &  Co.,  which  he  had  demanded  from  them,  and 
which  apparently  represented  all  the  property  of  which  he 
was  possessed.  I  think  the  above  statements  fairly  represent 
the  main  facts  upon  which  the  applicants  relied,  and  on  which 
the  order  was  made.  Now,  the  first  thing  which  an  applicant 
for  an  interdict  should  establish  is  that  he  has  j9ri7n4  facie 
a  dear  cause  of  action.  There  is  certainly  no  proof  of  that 
upon  the  petition ;  there  is  no  direct  allegation  that  the  cyanide 
has  deteriorated,  nor  is  there  any  statement  to  show  that  the 
deterioration,  if  there  was  any,  took  place  while  the  stuff 
was  in  the  respondent's  possession  or  under  his  control,  or  that 
it  was  caused  by  his  acts ;  there  is  no  allegation  of  negligence ; 
in  short,  there  is  nothing  to  show  the  exact  ground  upon  which 
the  claim  for  damages  is  to  be  based.  Even  if  that  defect  had 
not  existed,  it  does  not  follow  that  an  interdict  ought  to  have 
been  granted.  The  action  to  be  brought  against  Schlochauer 
is  one  of  damages;  it  is  not  one  for  the  recovery  of  stolen 
property ;  and,  even  taking  into  account  all  the  hearsay  state- 
ments in  the  petition,  there  is,  in  my  opinion,  no  sufficient 
evidence  that  the  money  and  the  shares  sought  to  be  interdicted 
are  the  proceeds  of  the  977^  cases  of  cyanide  which  the  respond- 
ent is  charged  with  having  stolen.  The  mere  fact  .that  a  plain- 
tiff intends  to  bring  an  action  against  a  defendant  does  not 
warrant  him  in  asking  that  the  latter  should  be  interdicted 
from  dealing  with  his  property.  It  would  be  different  if  it 
could  be  shown  that  the  property  sought  to  be  interdicted  was 
actually  the  subject  of  the  dispute  between  the  parties,  or  that 
it  was  clearly  the  proceeds  of  other  property  stolen  from  the 
applicants.     But  no  such  proof  is  forthcoming,  nor  is  there  any 
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allegation  that  the  person  against  whom  the  interdict  is  asked  is 
intending  to  remove  his  assets  out  of  the  jurisdiction  so  as  to 
defeat  the  action  about  to  be  instituted.  I  cannot  see,  therefore, 
that  there  was  sufficient  evidence  before  the  magistrate  when  he 
made  the  order  to  justify  him  in  doing  so.  Strangely  enough, 
the  most  damaging  facts  against  the  respondent  are  produced  by 
himself.  He  annexes  to  his  affidavit  portions  of  the  proceedings 
in  the  preliminary  examination  which  has  been  taken  against 
him,  and,  to  say  the  least  of  it,  they  do  him  no  good.  Tlie 
general  rule  no  doubl  is  that  an  applicant  for  an  interdict 
should  make  his  case  in  his  petition ;  but  if  facts  appeared  in 
any  of  the  affidavits  which  supplied  what  was  wanting  in  the 
petition  the  Court  would  doubtless  have  power  to  grant  some 
form  of  relief.  I  have,  therefore,  carefully  read  the  proceedings 
at  the  preliminary  examination.  They  certainly  give  rise  to 
strong  suspicion  that  a  large  quantity  of  cyanide  which  had 
been  collected  and  stored  by  the  late  Government  at  Boksburg 
was  fraudulently  removed  by  certain  persons  under  cover  of 
false  commandeering  notes,  on  the  pretence  that  it  was  to  be 
sent  to  the  mines  then  being  worked;  and  that  it  was  really 
taken  to  Johannesburg  and  sold.  And  there  is  evidence  which, 
if  true,  would  go  to  show  a  certain  association  between  some  of 
the  above  persons  and  the  respondent ;  but  I  have  not  been  able, 
upon  the  papers  as  they  stand,  to  find  any  satisfactory  proof 
that  the  property  now  sought  to  be  interdicted  forms,  directly 
or  indirectly,  any  portion  of  the  proceeds  of  the  97  7  J  cases 
of  cyanide  which  Schlochauer  is  charged  with  having  stolen. 
Pending  his  trial,  he  must  of  course  be  regarded  as  innocent; 
but  even  assuming  the  facts  alleged  against  him  to  be  true,  still 
there  is  no  proof  upon  the  papers  as  they  stand  of  tliat 
connection  between  the  alleged  stolen  property  and  the  money 
and  shares  now  in  question  which  would  be  necessary  to  justify 
the  laying  of  an  embargo  upon  them.  Under  the  circumstances 
it  is  not  necessary  to  say  anything  in  regard  to  the  point  taken 
on  behalf  of  the  respondent,  namely,  that  the  cyanide,  having 
been  commandeered  by  the  Transvaal  Government,  ceased  to 
belong  to  the  companies,  and  that  they  can  bring  no  claim  for 
damages  against  Schlocliauer  in  connection  with  it.    There  is 
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saffident  cause  shown  against  the  rule  on  other  grounds.  For 
the  reasons  I  have  ahready  indicated,  the  essentials  of  a  successful 
application  for  an  interdict  are  in  my  opinion  wanting,  and  the 
order  granted  by  the  magistrate  must  be  set  aside,  with  cost& 

WESijELS,  J.,  concurred. 

Applicants'  Attorney :  William  Nixoii ;  Respondent's  Attor- 
ney: A.  B.  Mortimer. 


LOFTHOUSE  v.  INCORPORATED  LAW 
SOCIETY. 

1902.    Jwne  19.    Innes,  J.P.,  and  Solomon  and  Wessels,  JJ. 

AUomey. — Suspensiofi, — Re-edmiasiotu 

Application  for  admission  as  attorney,  notary  public,  and  conveyancer. 
Applicant  had  been  suspended  for  the  period  of  twelve  months  on 
the  4tii  December,  1894,  by  the  High  Court  of  the  South  African 
Republic  His  name  was  still  enrolled  as  a  practitioner  of  that 
Court  at  the  date  of  the  commencement  of  hostilities.  Application 
granted. 

ZeiUr  V.  Incarpurated  Law  Society  ([1902]  1  T.S.  24)  distinguished. 

This  was  an  application  of  Herbert  Lofthouse  for  admiHsioii 
as  attorney,  notary  public,  and  conveyancer.  He  was  admitted 
and  enrolled  as  such  in  the  High  Ck)urt  of  the  late  South  African 
Republic  on  the  12th  June,  1888.  It  appeared  that  on  the  4th 
December,  1894,  applicant  had  been  suspended  from  practising 
for  twelve  months  upon  the  petition  of  W.  H.  S.  Bell,  then  Vice- 
Chairman  of  the  Incorporated  Law  Society,  under  the  following 
circumstances :  On  the  22nd  July,  1893,  one  Pretorius  hod  handed 
applicant  a  cheque  for  £500  to  pay  over  to  one  E.  Brayshaw 
upon  the  cancellation  of  a  certain  mineral  contract  on  the  farm 
Kromdraai,  which  sum  was  not  paid  over  upon  such  cancellation ; 
and  on  the  17th  March,  1894,  applicant  received  a  sum  of  £200 
from  Messrs.  Hutton  &  Co.  to  be  paid  to  one  Janny  Oestrich,  but 
did  not  pay  it  over.  Upon  these  facts  the  Court  ordered  appli- 
cant to  be  suspended  for  twelve  months. 
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Curlewis,  tar  apfdkuit:  In  a  late  cue  the  Court  showed 
itedf  ineliiied  to  allow  an  attorney  to  be  reinatated  who  had  been 
etrad^  off  once.  In  this  ease  my  client  waa  not  atrack  off  the 
n^;  he  wasonly  soapended.  The  beta  are  to  be  f oond  in  Xato 
Society  v.  Lo/Uiause  (O.R.,  S.A.R.,  1894,  p.  90)l  The  fKts  ahow 
it  was  no  crime,  but  rather  n^lect  of  doty.  The  Court  took 
into  consideration  that  Lofthonse  paid  the  money  back  to  Pretorins, 
and  took  the  view  that  the  mistake  arose  from  his  paying  the 
money  into  his  private  acconnt  at  the  bank. 

OreenUeSf  for  the  Incorporated  Law  Society :  We  m^^ly  wish 
to  pnt  the  Court  in  possessiou  of  the  facts. 

Inkes,  J.P.:  There  is  no  doubt  the  applicant  possesses  the 
legal  qualifications  for  admission.  The  only  question  is  whether 
we  should  follow  ZeiUr's  ease.  The  facts,  however,  are  different, 
and  show  a  substantial  distinction  between  the  two  cases.  Zeiler 
was  struck  off  the  rolls.  Lofthouse  was  merely  suspended  for 
twelve  months,  from  which  we  may  deduce  that  the  Court  con- 
sidered there  were  mitigating  circumstances  in  his  case  which  did 
not  exist  in  the  other.  Zeiler  had  a  second  chance  given  him 
and  offended  a  second  time.  There  is  no  allegation  of  subsequent 
misconduct  against  the  applicant  Under  these  circumstances 
the  Court  will  admit  him.    The  application  is  granted. 

Solomon  and  Wessels,  J iJ.,  concurred. 

Applicant's  Attorney :  /.  H,  L.  Fiiullay ;  Respondents'  Attor- 
neys :  Webber  it  Kennerley. 
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1902.    May  29,  June  5  and  30.    Inxes,  J.P.,  and  Solomon  and 

Wessels,  J.J. 

Foreign  aequeHtratiun, — DUcretuyii  of  Court  to  recognise  foreign  nequestror 
tion  in  regard  to  immovable  property  situated  within  its  jurisdiction. 

A  foragn  order  of  sequestration  has,  per  se,  no  effect  upon  immovable 
property  of  the  insolvent  situated  in  the  Transvaal.  But  the  High 
Court  has  the  power,  acting  upon  grounds  of  comity,  to  I'ecognise 
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and  give  effect  to  such  an  order  in  respect  of  such  property.  This 
power  is  in  the  absolute  discretion  of  the  Court,  and  will  only  be 
exercised  in  cases  in  which  no  prejudice  can  be  entailed  to  Trans- 
vaal creditors. 
S,  the  applicant^  was  trustee  of  the  insolvent  estate  of  one  W  of 
Steytlerville  in  the  Cape  Colony,  against  whom  a  compulsory 
oi-der  of  sequestration  had  been  granted  by  the  Supreme  Court  of 
tliat  Colony.  The  estate  in  the  Cape  Colony  was  insufficient  to 
meet  the  claims  proved  upon  it.  The  insolvent  was  possessed  of 
landed  property  in  the  Transvaal.  Ws  estate  in  the  Transvaal 
had  not  been  locally  sequestrated.  The  Cape  trustee  applied  to  the 
Court  for  an  order  of  confirmation  and  for  power  to  administer  the 
insolvent's  landed  property  in  the  Transvaal.  Held,  that  the  Court 
had  power,  on  grounds  of  comity,  to  recognise  and  give  effect  to  a 
sequestration  order  of  the  Cape  Court.  Rule  nini  granted  calling 
on  all  persons  interested  to  show  cause  why  the  applicant's  appoint- 
ment by  the  Cape  Court  should  not  be  recognised  by  this  Court, 
and  why  the  applicant  should  not  be  empowered  to  administer  the 
Transvaal  property  on  condition  that  the  sale  and  disposition  of 
any  landed  property  situated  in  the  Transvaal  should  be  in 
accordance  with  the  law  of  this  colony. 

ThiH  was  an  application  for  the  confirmation  in  the  Transvaal 
of  petitioner  8  appointment  as  trustee  in  the  insolvent  estate  of 
John  Ward,  which  had  been  made  by  the  Supreme  Court  of  the 
Cape  Colony.  On  the  18th  August,  1899,  the  estate  of  John 
Ward  of  Steytlerville,  in  the  Cape  Colony,  was  compulsorily 
setjuestrated  by  order  of  the  Supreme  Court  at  Capetown.  The 
applicant,  Stegmann,  who  is  resident  at  Willowmore  in  the  said 
Colony,  was  duly  elected  and  confirioed  aa  trustee  of  the  insolvent 
estate.  On  the  18th  September,  1899,  the  firm  of  Mackie,  Dunn 
&  Co.,  the  creditors  at  whose  instance  the  decree  of  sequestration 
had  been  granted,  applied  for  and  obtained  from  the  late  High 
Court  of  the  South  African  Republic  a  provisional  interdict 
restraining  the  alienation  or  encumbrance  by  Ward  of  his  Trans- 
vaal landed  property,  which  consisted  of  stand  No.  210  in  the 
City  and  Suburban  Township,  Johannesburg.  This  rule  was 
made  absolute  on  the  25th  September  following.  Stegmann  also 
signed  a  petition  on  the  same  date  at  Willowmore,  applying  lor 
his  confirmation  as  trustee  in  the  Transvaal,  and  for  authority  to 
administer  the  assets  there  situated.    This  petition  was  not  filed 
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before  the  outbreak  of  war,  and  was  eonaequently  not  dealt  with 
by  the  late  High  Court. 

Curieuns,  for  applicant,  read  the  following  affidavit  and 
petition : — 

"  I,  James  Ashf ord  Batty  of  Pretoria,  make  oath  and  say  as 
follows,  to  wit : — 

"(1)  I  am  the  duly  substituted  attorney  of  the  firm  of 
Tredgold,  Steytler  &  Beyers,  practising  in  Johannesburg  as 
solicitors,  and,  as  such,  the  duly  authorised  agent  of  Bernardus 
Z.  Stegmann,  trustee  in  the  Colony  of  the  Cape  of  Good  Hope  of 
the  estate  of  John  Ward,  placed  under  compulsory  sequestration 
by  order  of  the  Supreme  Court  of  the  said  Colony,  dated  18th 
August,  1899,  all  of  which  will  more  fully  appear  from  the 
petition  of  the  said  B.  Z.  Stegmann  and  power  filed  by  him  in 
this  Honourable  Court. 

"(2)  On  the  18th  September,  1899,  Mackie,  Dunn  &  Co..  the 
firm  that  had  compulsorily  sequestrated  the  estate  of  the  said 
John  Ward,  obtained  in  the  High  Court  of  the  late  S.  A.  Republic 
an  interdict  preventing  the  alienation  or  encumbrance  of  any  of 
the  assets  of  the  said  estate  pending  confirmation  of  the  appoint- 
luent  of  the  trustee  of  the  said  estate,  the  said  B.  Z.  Stegmann, 
to  administer  the  assets  of  the  estate  in  this  colony. 

"(3)  That  on  the  25th  of  September,  1899,  the  said  B.  Z. 
Stegmann  duly  executed  at  Willowmore,  Cape  Colony,  a  petition 
to  the  High  Court  of  the  late  South  African  Republic  applying 
for  confirmation  in  this  State  of  his  appointment  as  trustee. 

"  (4)  That  this  petition  arrived  too  late  to  be  heard  by  the  said 
High  Court  of  the  late  South  African  Republic,  and  that  delay  in 
confirming  the  appointment  of  the  said  B.  Z.  Stegmann  as  trustee 
of  the  insolvent  estate  of  the  said  John  Ward  is  causing  serious 
loss  to  the  estate  and  its  creditors. 

"  (5)  That  the  petition  of  the  said  B.  Z.  Stegmann  is  addressed 
to  the  High  Court  of  the  South  African  Republic,  but  that  he  is 
eager  to  have  the  petition  heard  by  this  Honourable  Court 

"  Wherefore  your  petitioner  prays  that  the  words  *  in  the  High 
Court  of  the  South  African  Republic '  may  be  taken  to  read  '  in 
the  High  Court  of  the  Transvaal,'  and  that  the  words  '  South 
African  Republic '  appealing  in  the  said  petition  be  replaced  by 
the  word.' Transvaal.' 
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"  And  your  petitioner  will  ever  pray." 

"I,  the  undersigned  James  Ashford  Batty  of  Pretoria,  do 
hereby  declare  under  oath  that  the  allegations  contained  in  the 
foregoing  petition  are  in  every  respect  true  aind  correct  to  the 
best  of  my  knowledge  and  belief. 

'*  Sworn  at  Pretoria  this  day  of  May,  1902, 

before  me 

"  Justice  of  the  Peace." 

"  In  the  High  Court  of  the  South  African  Republic. 

"  In  the  matter  of  the  application  of  Bemardus  Z.  Stegmann 
of  Willowniore,  in  his  capacity  as  trustee,  in  the  Colony  of  the 
Cape  of  Good  Hope,  of  the  insolvent  estate  of  John  Ward  of 
Steytlerville,  in  the  said  Colony,  for  the  confirmation  in  the 
South  African  Republic  of  his  said  appointment  as  trustee  of 
the  insolvent  estate  of  the  said  John  Ward. 

"  To  the  Honourable  the  Chief  Justice  and  the  Honourable 
the  Judges  of  the  High  Court  of  the  South  African  Republic : — 

"  The  petition  of  Beriiardus  Z.  Stegmann  of  Willowmore,  in 
the  Colony  of  the  Cape  of  Good  Hope,  respectfully  showeth : — 

"(1)  That  the  estate  of  John  Ward  of  Steytlerville,  in  the 
Colony  of  the  Cape  of  Good  Hope,  has  been  placed  under  com- 
pulsory sequestration  as  insolvent  by  an  order  of  the  Supreme 
Coui-t  of  this  Colony  dated  the  18th  day  of  August,  1899. 

"  (2)  That  your  petitioner  was  thereafter  duly  appointed  and 
confirmed  as  trustee  in  the  said  Colony  of  the  Cape  of  Good  Hope 
of  the  insolvent  estate  of  the  said  John  Ward. 

"(3)  That  the  estate  of  the  said  John  Ward  in  this  said 
Colony  will  be  quite  insufficient  to  meet  the  claims  which  have 
been  proved  against  his  estate. 

'*(4)  Tlukt  the  said  John  Ward  is  possessed  of  landed  property 
and  estate  in  the  South  African  Republic,  which  it  is  desirable 
should  be  administered  for  the  benefit  of  the  creditors  of  the  said 
John  Ward. 

"(5)  That  your  petitioner  therefore  prays  that  this  Honourable 
Court  may  be  pleased  to  grant  an  order  recognising  and  confirm- 
ing in  the  South  African  Republic  the  aforesaid  appointment  of 
your  petitioner  as  trustee  of  the  insolvent  estate  of  the  said 
John  Ward,  and  conferring  upon  your  petitioner  all  the  powers 
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necessary  to  enable  him,  as  trustee,  fully  to  administer  all  pro- 
perty and  estate  of  the  said  John  Ward  in  the  South  African 
Republic. 

"  And  your  petitioner  vrill  ever  pray  .  .  ." 

[IXNES,  J.P. :  The  form  of  your  petition  is  peculiar.  Is  it  an 
affidavit  or  a  petition  ?  It  begins  like  an  affidavit  and  ends  like 
a  petition.    What  authority  have  you  for  your  application  ?] 

It  is  the  ordinary  practice  in  cases  of  this  kind  to  ask  fot 
oonlirmation  of  the  trustee. 

(  Wesseu^,  J. :  That  is  only  where  movable  property  is  con- 
cerned. Have  you  any  case  to  show  that  this  has  been  done 
where  immovable  property  is  concerned  ?] 

There  was  a  case  of  the  Cape  of  Oood  Hope  Bank  in  Hqnida- 
tiony  decided  about  1890. 

[Innes,  J.P. :  But  in 'that  case  wasn't  there  a  Transvaal 
liquidation  as  well  as  a  Cape  Colonial  one  ?  Have  you  any 
case  where  there  was  no  Transvaal  liquidation  ?] 

I  am  not  aware  of  any. 

Innes,  J.P. :  We  will  postpone  the  case  till  next  week,  in 
order  to  give  you  an  opportunity  of  bringing  authority  in  sup- 
port of  your  application. 

Postea  (June  5) : — 

Curlewis:  I  ask  for  confirmation  by  this  Court  of  the 
colonial  trustee.  I  regret  that  I  have  not  been  able  to  find 
any  case  precisely  in  point,  but  I  submit  that  there  is  authority 
for  the  confirmation  nevertheless.  The  practice  must  have 
existed  in  Holland,  because  we  find  that  van  der  Linden  gives 
the  form  to  be  adopted  in  such  cases  {Judicieel  Practijk,  vol.  2, 
bk.  IV,  c.  41).  This  passage  treats  of  judgments,  and  I  main- 
tain that  a  decision  in  bankruptcy,  such  as  an  appointment 
of  trustee  by.  a  foreign  court,  is  essentially  a  foreign  judgment. 
It  is  the  issue  of  a  trial  of  facts,  and  contains  the  grant  of 
a  remedy.  It  is  essentially  a  judgment.  Voet  {De  Statutes,  bk.  1, 
tit  4,  pt.  2,  sec.  1)  says  that  this  practice  is  a  special  remedy 
and  is  an  ancient  custom. 

[WES8ELS,  J. :  Read  the  context  and  you  will  see  that  Voet  is 
there  relying  on  two  conventions.  If  there  had  really  been  an  inve- 
terataconsuetudo,  what  need  was  there  for  a  special  convention  ?] 
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He  gives  a'  case  in  point,  and  says  that  in  a  similar  manner  a 
curator  bonis  of  the  deceased,  appointed  in  the  place  of  the 
latter's  domicile,  exercises  authority  over  the  bona  situated 
in  another  jurisdiction.  I  claim  that  bona  means  estate  gener- 
ally. Savigny  also  enters  fully  into  the  question  (Quthrie's 
Ti-anslation,  p.  259). 

[Wbssels,  J.:  Savigny  was  stating  an  opinion  as  to  what 
ought  to  be,  and  he  wrote  in  a  State  which  did  not  follow 
his  idea  as  a  matter  of  practice.  It  is  neither  German  nor 
English  practice.] 

[IxxEs,  J.P. :  What  we  want  is  some  authority  for  the  Court 
dealing  with  immovable  property  under  a  foreign  bankruptcy.] 

[Solomon,  J.:  Do  you  maintain  that  a  Court  in  the  Cape 
Colony  can  deal  with  immovable  property  situated  in  the 
Tkunsvaal  ?] 

No;  I  must  confess  I  can't  find  any  case  directly  in  point 
I  may  quote  Phillimore,  however,-  as  another  authority  for  my 
contention  (Phillimore,  4,  779). 

[Innes,  J.P.:  Then  there  is  the  question  as  to  machinery. 
How  is  your  claim  to  be  enforced  ?  You  will  find  a  case  in 
10  S.C.  very  onuch  in  point,  though  the  judgment  is  very  meagre.] 

Coming  to  colonial  cases,  there  is  the  case  In  re  Howee 
(3  S.C.  14),  where  the  Court  acted  in  aid  of  an  English 
receiver;  In  re  EaUm  (7  S.C.  249);  In  re  O'dmnM  (10  S.C. 
62).  There  is  also  a  Transvaal  case  in  1  Official  Reports, 
pb  2,  p.  26. 

[Innes,  J.P. :  You  admit  that  the  landed  property  is  at  present 
vested  in  the  insolvent  The  question  is,  What  machinery  do 
you  propose  to  use  to  divest  him  of  that  property  ?] 

We  submit  that  the  simplest  way  is  for  this  Court  to  confirm 
the  colonial  trustee. 

[Innes,  J.P. :  Would  you  not  give  notice  to  the  insolvent  ?] 

It  is  not  necessary.  There  is  already  an  interdict  on  the  pro- 
perty. Further  cases  to  which  I  would  refer  the  Court  are :  In 
re  CeUiers  (Kotz^'s  Reports  for  '81-^84,  p.  102);  the  judgment 
delivered  by  Mr.  Justice  MoRiCE  in  Re  Cape  of  Good  Hope  Bank, 
17th  November,  1890;  and  In  re  Clarke's  Zoutpan^sberg  Ex- 
pUmUwn  Co.  (9  S.C.  197). 
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Cur.  adv.  vuM. 

Pofifca  (June  30):— 

Innes,  J.P.:  On  the  18th  August,  1899,  the  estate  of  one 
John  Ward  of  Steytlerville  in  the  Cape  Colony  was  com- 
pnlsorily  sequestrated  by  order  of  the  Supreme  Coui-t  at  Cape- 
town. Thereafter  the  applicant  SteginanD,  who  is  resident  at 
Willowmore,  also  in  the  said  Colony,  was  duly  elected  and 
confirmed  as  trustee  of  the  insolvent  estate.  On  the  18th 
September,  1899,  the  firm  of  Mackie,  Dunn  &  Co.,  who  were 
creditors  of  the  insolvent,  and  at  whose  instance  the  decree  of 
sequestration  had  been  granted,  applied  for  and  obtained  from 
the  High  Court  of  the  late  South  African  Republic  a  provisional 
interdict  restraining  the  alienation  or  encumbrance  by  Ward  of 
his  Transvaal  landed  property,  which  seems  to -have  consisted  of 
a  stand.  No.  210  in  the  City  and  Suburban  Township.  This  rule 
was  made  absolute  on  the  25th  September  following.  On  the 
same  date  the  trustee  signed  at  Willowmore  a  petition  applying 
for  his  confirmation  as  trustee  in  the  Transvaal  and  for  autho- 
rity to  administer  the  assets  there  situated.  That  petition  had 
apparently  not  been  filed  before  the  outbreak  of  hostilities,  so 
that  it  never  came  before  the  late  High  Court  It  has  now  been 
presented  to  this  Court.  Among  other  things,  it  alleges  that  the 
estate  in  the  Cape  Colony  will  be  quite  insufficient  to  meet  the 
claims  proved  against  it,  and  that. the  insolvent  is  possessed  of 
landed  property  and  estate  in  the  Transvaal  which  it  is  desir- 
able should  be  administered  for  the  benefit  of  his  creditors.  It 
concludes  by  asking  for  an  order  reoognisiqg  and  confirming  in 
this  country  the  appointment  of  the  petitioner  as  trustee  in  the 
estate  of  John  Ward,  and  conferring  upon  him  the  powers 
necessary  to  enable  him  to  administer  all  the  property  and  estate 
of  the  insolvent  situated  in  the  Transvaal.  It  will  be  se^n  that 
the  petition  raises  a  question  of  great  and  far-reaching  import- 
ance, namely,  whether  this  Court  has  the  power  to  recognise  or 
assist  m  enforcing  a  Cape  order  of  sequestration  so  far  as 
immovable  property  in  the  Transvaal  is  concerned,  and  the 
further  question  whether,  if  it  has  such  a  power,  the  Court  ought 
to  exercise  it  During  the  hearing  of  the  application,  it  was 
strongly  urged  from  the  Bar  that  the  Cape  decree  should  B6 
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rcjgarded  m  a  foreign  judgment  and  enforced  accordingly.  No 
donU,  if  that  course  could  be  followed,  the  case  would  not 
present  much  difficulty.  But  the  matter  cannot  be  treated  on  so 
simple  a  basia  A  Cape  decree  of  insol^enqr  is  not  such  a 
foreign  judgment  as  our  Courts  would  enforce  by  an  order  for 
provisional  sentence,  or  as  the  English  Courts  would  allow  to 
form  the  basis  of  a  domestic  action.  It  is  not  the  mere  settle- 
ment by  a  foreign  tribunal  of  a  dispute  between  two  litigants; 
it  affects  the  rights  of  third  parties  who  were  never  befiore  the 
foreign  Court;  and  not  only  does  it  affect  such  ri^ts,  but  it 
regulates  in  the  future  the  dealing9  between  the  insolvent  and 
all  other  persona  It  is,  in  fact,  a  species  of  arrest  or  ezecuti<m 
upon  the  property  of  the  insolvent,  followed  by  a  distributi<m  of 
it  among  his  various  creditors ;  it  restricts  the  ordinary  legal 
remedies  of  those  creditors,  and  it  imposes  upon  the  insolvent 
disabilities  which  tend  in  the  direction  of  an  impairment  of  his 
status.  To  enforce  such  a  decree  absolutely  and  entirely  in  this 
country,  as  if  it  were  a  foreign  judgment,  is,  therefore,  out  of  the 
question.  Begarding,  then,  a  decree  of  insolvency  not  as  an 
ordinary  judgment,  but  as  an  order  mii  generis,  we  find  two  rules 
of  private  international  law  clearly  applicable.  The  one  is  that 
an  order  of  insolvency  duly  made  at  the  domicile  of  a  debtor 
places  in  the  hands  of  Kis  trustees  for  administration  all  the 
movable  property  of  the  insolvent  wherever  situated.  This  rule 
is  recognised  by  almost  every  civilised  nation,  the  United  States 
being  the  jnost  notable  exception,  and  it  is  often  justified  or 
explained  as  being  an  instance  of  the  ^ect  of  the  maxim,  Mcbilia 
personam  sequunttir.  But  it  seems,  to  say  the  least  of  it, 
doubtful  whether  the  ex-territorial  recognition  of  a  bankruptqr 
order,  as  affecting  movables,  sprang  simply  from  an  application  of 
the  above  maxim.  A  thorough  investigation  of  the  history  of 
the  practice  would  probably  show  that  the  fiction  whidi  the 
maxim  embodies  originated,  among  other  causes,  from  a  desire  to 
justify  that  placing  of  foreign  movables  under  the  jurisdiction  of 
the  judge  of  an  insolvent's  domicile  which  comity  and  convenience 
demanded.  The  second  of  the  rules  referred  to  is  that  immovable 
property  is  governed  hy  ihe  lex  rei  sitae,  and  that  an  ocder  of 
sequestration  made  by  the  judge  of  an  insolvent's  domicile  does 
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not  vest  in  his  trustee  the  right  to  administer  any  immovable 
property  located  outside  the  jurisdiction.  Such  property  can 
only  be  dealt  with  by  invoking,  in  some  form  or  other,  the 
authority  of  the  Courts  of  the  territory  where  it  is  situated 
This  rule  is  approved  by  the  tribunals  of  the  great  majority  of 
countries ;  more  particularly  it  has  the  sanction  of  the  laws  both 
of  England  and  of  Holland.  But,  giving  that  doctrine  full  opera- 
tion, the  question  still  remains — and  it  is  the  main  one  in  this 
case — Has  this  Court,  while  maintaining  to  the  fullest  extent  its 
right  to  sole  jurisdiction  over  immovable  property  locally  situated, 
any  discretion  to  recognise,  and  assist  in  regard  to  such  immov- 
ables, the  trustee  appointed  by  a  Cape  Court  to  deal  with  the 
property  of  a  Cape  insolvent.  For  an  answer  to  that  question 
we  must  look  to  the  authorities  upon  the  Roman-Dutch  law. 
The  English  Courts  would,  in  all  probability,  pronounce  a  nega- 
tive reply;  those  Courts  do  not  appear  to  favour  co-operation 
with  foreign  judges  in  the  sense  of  enabling  their  decrees,  as 
such,  to  have  any  effect  in  England.  Such  co-operation  would 
be  opposed  to  the  principle  on  which  alone  foreign  bankruptcies 
are  recognised  in  that  country.  To  quote  the  words  of  Westlake 
(Private  International  Law,  3rd  edition,  p.  143) :  "  When  the 
efficacy  of  a  foreign  bankruptcy  is  held  to  depend  on  its  being  a 
universal  assignment,  and  in  its  turn  the  efficacy  of  a  universal 
assignment  is  held  to  depend  on  the  maxim  Mobilia  seqv/UTUur 
peraanam,  it  needs  no  stringency  of  the  real  statute  to  exclude 
the  operation  of  the  bankruptcy  on  immovables ;  there  is  nothing 
to  give  it  such  an  operation.  Hence  British  lawyers  seem  never 
to  have  so  much  as  entertained  the  question  whether  a  foreign 
bankruptcy  can  operate  on  immovables.''  Turning  to  the  Cape 
decisions,  it  does  not  appear  that  the  exact  point  before  us  has 
ever  been  determined  by  the  Courts  of  that  Colony.  In  Hoiose'a 
case  (3  S.C.  14)  the  Court  recognised  the  title,  to  a. bankrupt's 
assets  situated  at  the  Cape,  of  an  English  receiver  whose 
appointment  was  prior  in  time  to  the  issue  of  a  Cape  insolvency 
order ;  but  the  Cape  estate  consisted  entirely  of  movables,  and 
the  Chief  Justice  in  giving  judgment  specially  emphasised  that 
fact,  made  it  the  real  ground  of  his  decision,  and  carefuUy  re- 
frained from  any  reasons  or  remarks  which  might  have  appliea- 
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tion  to  a  case  in  which  the  colonial  estate  consisted  of  immovable 
property.  Again,  after  discussing  in  Eaton's  case  (7  S.C.  249) 
the  right  of  a  foreign  executor  to  execute  a  valid  cession  of 
a  mortgage  bond  in  the  Cape  Colony,  the  Chief  Justice  made 
use  of  the  following  words:  "I  have  hitherto  assumed  that  a 
mortgage  bond  must  be  classed  among  movables,  and  not  among 
immovables.  If  it  was  immovable  property  the.  whole  discussion 
was  unnecessary,  for  no  principle  is  more  clearly  established  than 
this,  that  whether  in  the  administration  of  insolvent  estates  or  of 
the  estates  of  deceased  persons,  no  act  of  administration  can  take 
place  in  regard  to  immovable  property  except  according  to  the 
lex  loci  rei  »itae"  In  the  later  case  of  In  re  O'Connell,  however 
(10  S.C.  62),  the  Cape  Supreme  Court,  on  the  application  of  a 
trustee  who  had  been  confirmed  by  the  High  Court  of  Qriqua- 
land  West  in  his  appointment  to  the  insolvent  estate  of  a  person 
re.<ddent  within  its  jurisdiction,  recognised  the  appointment  of 
the  trustee,  though  there  was  immovable  property  of  the  estate 
in  the  Colony  proper.  The  report  is  very  meagre,  and  no  reasons 
are  given  for  the  judgment,  but  clearly  the  High  Court  order  in 
that  case  could  not  have  been  regarded  as  a  foreign  decree.  Had 
it  been  so  considered,  the  Court  would  doubtless  have  gone  fully 
into  the  reasons  which  led  it  to  extend  the  rule  laid  down  in 
How9e*8  matter  to  a  case  where  landed  property  was  concerned 
And,  indeed,  the  fact  that  the  same  Insolvency  Statute  runs 
throughout  the  Cape  Colony,  including  that  pa;rt  of  it  known  as 
Oriqualand  West,  is  sufficient  to  differentiate  OVonneWa  case 
from  the  present  one.  Coming  now  to  Transvaal  decisions,  we 
have  not  been  referred  to  a  single  one  which  is  in  point ;  there 
have,  indeed,  been  instances  in  which  the  title  of  a  foreign  trustee 
to  property  of  the  insolvent  in  this  country  has  been  recognised, 
but  they  were  all,  save  one,  cases  in  which  the  assets  in  the 
Transvaal  consisted  of  movable  property  only.  The  exception 
occurred  in  the  matter  of  the  Cape  of  Good  Hope  Bank  in 
liquiiiation,  which  was  decided  on  the  17th  November,  1890. 
There,  it  is  true,  the  Transvaal  estate  consisted  of  real  as  well  as 
personal  property  ;  but  in  that  case  there  was  a  Transvaal  as  well 
as  a  Cape  Colony  liquidation,  and  all  that  the  Court  there  had  tD 
decide  was  whether  it  would  appoint  in  the  Transvaal  the  liquida- 
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ton  already  constituted  in  the  Cape  Colony,  or  whether  it  should 
incdst  upon  a  separate  set  of  liquidators  here.  It  decided,  subject 
to  certaki  conditions,  upon  the  former  course,  as  being  in  the 
general  interests  of  the  creditors;  bui;  save  in  so  far  as  it 
recognises  the  desirability  of  co*operation  between  the  Courts  of 
the  two  countries,  the  case  is  no  authority  upon  the  point  now 
before  u&  Reference  to  the  Roman-Dutch  authorities  will  show 
that,  in  considering  the  question  whether  a  curator  appointed  in 
one  territory  could  be  allowed  to  exercise  jurisdiction  over  im- 
movable property  in  another  territory,  these  authorities  dealt 
with  the  appointment  and  powers  of  curators  generally,  and  did 
not  as  a  rule  separately  consider  the  position  of  curators  in 
insolvency.  They  included  in  one  and  the  same  discussion 
various  classes  of  curators,  such  as  those  appointed  to  the  property 
of  lunatics,  to  derelict  estates,  or  to  the  property  of  fraudulently 
absconding  debtors,  as  well  as  curators  appointed  to  administer 
the  assets  of  debtors  who  had  applied  for  the  benefit  of  cesaio 
boTioruTO.  And  very  much  the  same  principles  were  held,  either 
directly  or  by  analogy,  to  be  applicable  to  all  these  casea  Refer- 
ring to  some  of  the  leading  authorities,  we  find  that  Matthaeus 
(de  Avbctionihus,  1,  7,  10)  in  dealing  with  the  question  of  the 
appointment  of  curators,  lays  down  that  a  curator  of  landed 
property  should  be  appointed  by  the  judge  by  whose  order  the 
property  was  attached  or  sequestrated ;  but,  he  adds,  the  judge 
will  only  have  the  power  to  make  the  drder  if  the  land  is  within 
his  jurisdiction;  if  it  is  situated  in  another  State,  then  the 
judge  of  that  State  must  be  asked  by  requisitorial  letters  whether 
he  is  willing  to  execute  the  decree  pronounced  by  the  judge 
of  the  domicile,  since  no  one  can  give  an  order  which  operates 
outside  his  own  territory.  He  then  deals  with  the  case  of  a 
debtor  who  has  died  without  an  heir,  or  has  fraudulently 
absconded,  and  he  says  that  the  judge  of  the  domicile  should 
be  approached  by  the  creditors  for  the  appointment  of  a  curator, 
and  that  such  curator  will  have  the  care  not  only  of  property 
found  at  the  place  of  domicile,  but  also  of  that  situated  elsewhere, 
as  long  as  the  judge  of  the  territory  in  which  the  landed  pro- 
perty is  situated  raises  no  objection.  Qail,  in  his  Observations 
(Book  2,  Obs.  130),  in  dealing  with  the  appointment  of  a  cura- 
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tor  to  the  estate  of  an  abeoonding  debtor,  and  with  that  of  a 
guardian  to  administer  the  property  of  a  minor,  uses  language 
practically  to  the  same  effect';  it  is  unnecessary  to  quote  it 
at  length.  Johannes  Voet  (Ad  Pandectas,  26, 5,  5),  in  discussing 
the  question  of  the  appointment  of  curators  to  the  property 
of  minors,  states  that  a  curator  appointed  by  the  judge  of 
the  minor's  domicile  was  allowed  by  the  custom  of  Holland 
to  administer  the  whole  estate  of  the  minor,  wherever  situated. 
This  rule,  he  adds,  was  based  upon  comity,  the  strict  rule  of 
law  being  that  the  Courts  of  the  territory  where  a  minor  had 
fixed  property  could  always  appoint  a  curator  for  the  special 
administration  of  that  property.  It  will  be  noticed  that  none  of 
these  authorities  discuss  the  case  of  the  appointment  of  a  curator 
to  a  debtor  who  has  claimed  the  benefit  of  the  cesaio  bonaruvi, 
which  was  the  Roman-Dutch  law  equivalent  for  our  statutory 
ianolvency  procedure.  But  Paul  Voet  (De  Stahitia,  9,  2,  18) 
specially  mentions  that  case.  He  states  that  the  judge  of  the 
domicile  should  appoint  the  curator  to  such  an  insolvent ;  that 
official,  he  adds,  will  have  power  to  appoint  a  curator  to  immov- 
able property  situated  within  his  jurisdiction,  but  not  to  such 
property  situated  elsewhere  without  the  concurrence  of  the 
judge  of  the  locality.  The  inference  is  plain,  that,  if  the 
judge  of  the  territory  where  the  land  is  situated  gives  his 
consent,  the  appointment  of  a  curator  by  a  foreign  judge 
may  operate  in  respect  of  such  land.  Johannes  Voet  (Ad 
Pandectas,  42,  7,  2)  is  very  clear;  his  words  are  as  follows: 
"  The  judge  of  the  domicile  of  a  debtor  has  power  to  appoint  a 
curator  to  the  property  both  movable  and  immovable  situated 
within  his  own  jurisdiction,  but  not  to  that  under  the  jurisdic- 
tion of  another  judge  not  owing  allegiance  to  the  same  princeps. 
Though  sometimes  a  different  course  is  followed,  founded  on 
comity  between  neighbouring  friendly  peoples — the  judge  within 
whose  jurisdiction  the  assets  are  found  remaining  passive,  as  it 
were,  and  not  himself  appointing  a  curator  to  them."  The  autho- 
rities which  have  been  quoted — and  others  might  be  added  to 
the  list — are  names  entitled  to  the  greatest  weight  in  any  Court 
which  administers  the  Roman-Dutch  law;  and  the  principles 
which  they  substantially  lay  down  may  be  thus  summarised: 
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The  proper  authority  to  appoint  a  curator  to  the  goods  of  an 
insolvent  debtor  (answering  to  our  trustee)  is  the  judge  of  his 
domicile ;  such  appointment  will,  however,,  in  strict  law,  confer 
no  rights  upon  the  curator  to  deal  with  immovable  property  of 
the  debtor  outside  the  jurisdiction  of  the  judge  who  made  the 
appointment.  The  Court  having  jurisdiction  at  the  place  where 
such  landed  property  is  situated  is  fully  entitled  to  deal  with 
that  property  according  to  the  lex  rei  sitae,  and  to  refuse  in  any 
way  to  recognise  the  order  of  the  judge  of  the  debtor's  domicile. 
But,  on  the  other  hand,  the  same  Court,  acting  from  motives  of 
comity  or  convenience,  is  equally  justified  in  allowing  the  order 
of  the  judge  of  the  domicile  to  operate  within  its  jurisdiction, 
and  in  assisting  the  execution  or  enforcement  of  such  order. 
The  matter  is  entirely  one  for  its  own  discretion.  It  seems  clear, 
therefore,  on  the  highest  authority,  that  the  judges  of  the 
various  provinces  of  the  Netherlands,  while  €ulhering  to  the  rule 
that  real  property  could  only  be  dealt  with  by  the  law  of  the 
place  where  it  was  situated,  h€ul  in  any  particular  case  the  power, 
on  grounds  of  comity,  to  waive  the  right  of  insisting  on  this 
strict  legal  rule.  They  were  considered  justified  in  allowing  at 
their  absolute  discretion  a  foreign  order  for  the  appointment  of 
a  curator  to  operate  upon  immovable  assets  within  their  own 
jurisdiction.  As  already  pointed  out,  this  was  a  species  of 
co-operation  unknown  to  the  English  law ;  but  it  clearly  was 
recognised  as  between  the  various  provinces  of  the  Netherlands. 
The  judges  of  those  provincfes  extended,  in  cases  where  they 
thought  it  right  to  do  so,  the  same  power  to  a  foreign  curator 
to  deal  with  immovable  property  which  as  a  matter  of  general 
private  international  law  he  poaseased  with  regard  to  movables. 
Nor  is  it  easy  to  see  why  in  principle  the  curator's  power  should 
not  be  so  extended.  In  strict  law  no  decree,  whether  dealing 
with  personal  or  with  real  assets,  can  operate  outside  the  juris- 
diction of  the  person  who  pronounces  it ;  and  the  distinction  so 
generally  drawn  between  the  two  species  of  property,  movable 
and  immovable,  was  doubtless  founded  on  grounds  of  coa- 
venience.  There  seems  no  logical  reason  why,  in  cases  where 
the  rights  of  local  creditors  .can  in  no  way  be  prejudiced,  the 
same  rule  should  not  be  extended  to  all  property.     That  Voet 
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inclined  to  this  view  is  fairly  clear  from  the  language  he  uses 
in  Ad  Pandectaa,  1,  4,  pt.  2,  sees.  11  and  12.  And  Bell,  in  his 
Commentaries  on  the  Laws  of  Scotland,  after  stating  that  real 
estate  in  England  is  not  made  available  for  the  creditors  by  a 
Scotch  bankruptcy,  and  vice  versd,  expresses  his  own  opinion  to 
the  effect  that  "  the  spirit  and  policy  of  the  law  should  open 
to  the  creditors  of  a  bankrupt  in  either  country  the  power  of 
attaching  his  real  estate."  By  the.  law  of  Holland,  as  we  liave 
seen,  it  rested  in  the  discretion  of  the  judge  of  the  place  where 
landed  property  was  situated  whether  such  property  should  or 
should -not  come  under  the  operation  of  an  extra-territorial 
appointment  of  a  curator.  And  if  the  Dutch  Courts  had  that 
power,  then,  in  our  opinion,  this  Court,  administering  the 
Boman-Dutch  law,  has  the  same  power.  True,  the  insolvency 
system  under  that  law  was  somewhat  different  to  ours.  A 
debtor  who  took  advantage  of  the  process  of  cessio  bononim 
voluntarily  assigned  all  his  goods  for  the  benefit  of  his 
creditors;  but  the  pei*son  who  alone  could  administer  them 
was  the  curator  appointed  by  the  Court,  and  the  scope  of 
that  appointment  was  in  strict  law  as  much  bounded  by 
territorial  limits  as  the  operation  of  an  insolvency  statute  is 
confined  to  the  territory  in  which  it  exists.  We  see  no  reason 
why  the  discretion  exercised  by  the  judges  of  Holland  should  not 
be  claimed  and  exercised  by  this  Court.  It  remains  to  decide 
whether  this  is  a  case  in  which  the  Court  ought  to  exercise  that 
discretion  in  favour  of  the  present  applicant.  The  main  object 
of  every  sequestration  being  to  ensure  an  absolutely  fair  division 
of  the  property  among  the  creditors  according  to  their  legal 
rights,  there  are  obvious  advantages  in  having  the  distribution 
made  at  one  place  instead  of  at  several ;  there  is  also  a  saving 
of  expense.  But  this  Court  would  hardly  be  justified,  in  order 
to  secure  these  advantages,  in  sending  Transvaal  creditors  to 
press  their  claims  and  demand  their  dividends  before  a  Court 
administering  an  alien  system  of  law,  and  an  appeal  from  whose 
decision  might  lie  to  a  foreign  capital  and  in  a  foreign  tongue. 
This,  however,  is  not  the  case  of  a  Portuguese  or  a  German 
sequestration.  The  order  confirming  the  appointment  of  the 
applicant  as  trustee  has  been  made  by  the  Court  of  a  sister 
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Colony  administeriog  the  same  system  of  laW,  and  looking  to 
the  same  ultimate  Court  of  Appeal.  Moreover,  there  is  no  reason 
to  think  that  the  rights  of  Transvaal  creditors,  if  there  are  any 
such,  will  be  prejudiced  by  the  trustee  in  this  estate  being 
allowed  to  realise  the  landed  property  here  and  to  establish  the 
caiicuraus  creditojnim  at  Capetown.  Any  real  burden  upon 
Transvaal  fixed  property,  whether  constituted  by  bond  or  by 
tadt  hypothec,  could,  before  the  proceeds  have  left  this  juris- 
diction, be  enforced  in  this  Court.  And  even  after  the  proceeds 
of  such  property  have  been  removed  by  the  trustee,  Transvaal 
creditors  who  may  prove  concurrent  claims  will  not  be  prejudiced, 
for  the  proceeds  of  land  situated  and  sold  here  will  not  fall  under 
the  operation  of  any  general  bond  or  tacit  hypothec  constituted 
at  the  Cape.  Such  proceeds  will  occupy  the  same  legal  position 
as  the  land  itself,  and  it  seems  clear  that  no  burden  not  constituted 
by  the  lex  rei  sitae  will  be  allowed  by  the  Cape  Courts  to  affect 
them.  That  being  so,  a  strong  primA  facie  case  in  favour  of 
exercising  our  discretion  in  the  direction  of  recognising  the 
appointment  of  the  Cape  trustee  has  undoubtedly  been  made  out 
But  even  though  we  may  extend  our  assistance  upon  grounds  of 
comity  to  the  order  of  the  Cape  Courts  in  a  matter  like  the 
present,  trusting  to  receive  reciprocal  recognition  -in  the  future 
from  those  Courts,  we  cannot  shut  our  eyes  to  the  fact  that  the 
whole  question  of  the  mutual  enforcement  of  extra-territorial 
decrees  in  insolvency,  as  between  the  various  British  Colonies  of 
South  Africa,  can  only  be  completely  and  effectually  dealt  with 
by  treaty  or  convention  followed  by  reciprocal  legislation.  The 
decisions  of  South  African  Courts  may  do  much  towards  secur- 
ing uniformity  and  simplicity  of  insolvency  €ulministration ;  but 
nothing  short  of  an  agreement  between  the  various  South  African 
Colonies,  enforced  by  general  legislation,  will  succeed  in  completely 
attaining  what  is  so  much  to  be  desired.  Voet  {Ad  Paiuledas, 
20,  4,  12),  in  discussing  the  question  of  whether  according  to 
strict  law  it  was  possible  to  establish  only  one  place  as  that 
of  the  concuravs  creditorum,  even  though  the  estate  to  be  dis- 
tributed might  include  landed  property  in  different  provinces, 
strongly  advocates  the  whole  matter  being  dealt  with  by 
treaty.    He  refei-s  to  the  fact  that  in   1()87  a  convention  was 
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come  to  between  the  States  of  Holland  and  Utrecht  which 
dealt  very  fully  with  the  administration  of  insolvent  and  other 
estates  having  property  in  both  territories.  A  summary  of  the 
contents  of  the  convention  is  given  by  Voet,  and  the  text  itself 
will  be  found  in  the  Oroot  Placaat  Boek,  voL  4,  pp.  460-61,  and 
it  will  well  repay  perusal.  It  provided,  amongi^  other  things, 
that  a  curator  appointed  by  the  C!ourt  of  the  domicile  of  the 
deceased  or  of  the  insolvent  should  administer  all  the  property 
of  the  estate  both  movable  and  immovable  situated  in  either  or 
both  territories.  The  cancursus  creditomm  was  to  take  place 
only  at  the  place  where  the  order  appointing  the  curator  had 
been  made,  and  any  dispute  as  to  domicile  was  to  be  settled  by 
the  judge  within  whose  jurisdiction  the  insolvent  or  the  deceased 
had  last  resided.  It  may  not  be  considered  out  of  place  to  express 
a  hope  that  the  Colonies  of  South  Africa  may  before  long  follow 
the  same  course  which  was  adopted  by  those  two  provinces  of 
the  Netherlands  more  than  200  years  ago.  Until  that  is  done, 
the  efforts  of  the  Courts  to  obviate  confusion  and  save  expense 
can  never  be  completely  successful.  There  would  be  nothing, 
for  instance,  to  prevent  a  vigilant  creditor  from  attaching  the 
property  or  sequestrating  the  estate  of  a  debtor  having  landed 
assets  in  this  Colony,  in  spite  of  a  previous  Cape  sequestration, 
if  the  Cape  trustee  had  not  obtained  recognition  from  this  Court 
Moreover,  complicated  questions  relating  to  domicile  and  other 
matters  may  be  differently  decided  by  the  different  Courts.  For 
the  present,  however,  all  we  can  do  is  to  extend  our  assistance  to 
the  Courts  of  a  sister  Colony,  and  thus  enable  their  decrees 
to  operate  within  our  jurisdiction  in  cases  where  no  objections 
exist  to  such  a  course.  This,  in  our  opinion  is  one  of  these 
cases ;  but  this  Court  reserves  to  itself  the  fullest  right  to  in- 
vestigate each  future  application  and  to  use  its  own  discretion 
in  deciding  upon  it.  It  is  well  that  all  persons  interested  in  such 
application  should  have  an  opportunity  for  urging  their  views 
before  the  Court  comes  to  a  final  decision,  and  this  is  especially 
so  in  a  case  like  the  present,  where  nearly  three  years  have 
elapsed  since  the  order  of  sequestration  was  made.  The  Court 
will  therefore  order  that  a  rule  ni&i  be  issued  calling  upon 
all  persons  interested  in  the  insolvent  estate  of  John  Ward  of 
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Colony  administering  the  same  system  of  laW,  and  looking  to 
the  same  ultimate  C!ourt  of  Appeal.  Moreover,  there  is  no  reason 
to  think  that  the  rights  of  Transvaal  creditors,  if  there  are  any 
such,  will  be  prejudiced  by  the  trustee  in  this  estate  being 
allowed  to  realise  the  landed  property  here  and  to  establish  the 
cmicuraus  creditojnim  at  Capetown.  Any  real  burden  upon 
Transvaal  fixed  property,  whether  constituted  by  bond  or  by 
tacit  hypothec,  could,  before  the  proceeds  have  left  this  juris- 
diction, be  enforced  in  this  Court.  And  even  after  the  proceeds 
of  such  property  have  been  removed  by  the  trustee,  Transvaal 
creditors  who  may  prove  concurrent  claims  will  not  be  prejudiced, 
for  the  proceeds  of  land  situated  and  sold  here  will  not  fall  under 
the  operation  of  any  general  bond  or  tacit  hypothec  constituted 
at  the  Cape.  Such  proceeds  will  occupy  the  same  legal  position 
as  the  land  itself,  and  it  seems  clear  that  no  burden  not  constituted 
by  the  lex  rei  sitae  will  be  allowed  by  the  Cape  Courts  to  affect 
them.  That  being  so,  a  strong  primd  facie  case  in  favour  of 
exercising  our  discretion  in  the  direction  of  recognising  the 
appointment  of  the  Cape  trustee  has  undoubtedly  been  made  out 
But  even  though  we  may  extend  our  assistance  upon  grounds  of 
comity  to  the  order  of  the  Cape  Courts  in  a  matter  like  the 
present,  trusting  to  receive  reciprocal  recognition  *in  the  future 
from  those  Courts,  we  cannot  shut  our  eyes  to  the  fact  that  the 
whole  question  of  the  mutual  enforcement  of  extra-territorial 
decrees  in  insolvency,  as  between  the  various  British  Colonies  of 
South  Africa,  can  only  be  completely  and  effectually  dealt  witli 
by  treaty  or  convention  followed  by  reciprocal  legislation.  The 
decisions  of  South  African  Courts  may  do  much  towards  secur- 
ing uniformity  and  simplicity  of  insolvency  administration ;  but 
nothing  short  of  an  agreement  between  the  various  South  African 
Colonies,  enforced  by  general  legislation,  will  succeed  in  completely 
attaining  what  is  so  much  to  be  desired.  Voet  (Ad  Fandectas, 
20,  4,  12),  in  discussing  the  question  of  whether  according  to 
strict  law  it  was  possible  to  establish  only  one  place  as  that 
of  the  concuravs  creditorum,  even  though  the  estate  to  be  dis- 
tributed might  include  landed  property  in  different  provinces, 
strongly  advocates  the  whole  matter  being  dealt  with  by 
treaty.    He  refera  to  the  fact  that  in   1(J87  a  convention  was 
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come  to  between  the  States  of  Holland  and  Utrecht  which 
dealt  very  fully  with  the  administration  of  insolvent  and  other 
estates  having  property  in  both  territories.  A  summary  of  the 
contents  of  the  convention  is  given  by  Voet,  and  the  text  itself 
will  be  found  in  the  Oroot  Placaat  Boek,  vol.  4,  pp.  460-61,  and 
it  will  well  repay  perusal.  It  provided,  amongi^  other  things, 
that  a  curator  appointed  by  the  Court  of  the  domicile  of  the 
deceased  or  of  the  insolvent  should  administer  all  the  property 
of  the  estate  both  movable  and  immovable  situated  in  either  or 
both  temtoriea  The  concursus  creditorum  was  to  take  place 
only  at  the  place  where  the  order  appointing  the  curator  had 
been  made,  and  any  dispute  as  to  domicile  was  to  be  settled  by 
the  judge  within  whose  jurisdiction  the  insolvent  or  the  deceased 
had  last  resided.  It  may  not  be  considered  out  of  place  to  express 
a  hope  that  the  Colonies  of  South  Africa  may  before  long  follow 
the  same  course  which  was  adopted  by  those  two  provinces  of 
the  Netherlands  more  than  200  years  ago.  Until  that  is  done, 
the  efforts  of  the  Courts  to  obviate  confusion  and  save  expense 
can  never  be  completely  successful.  There  would  be  nothing, 
for  instance,  to  prevent  a  vigilant  creditor  from  attaching  the 
property  or  sequestrating  the  estate  of  a  debtor  having  landed 
assets  in  this  Colony,  in  spite  of  a  previous  Cape  sequestration, 
if  the  Cape  trustee  had  not  obtained  recognition  from  this  Court 
Moreover,  complicated  questions  relating  to  domicile  and  other 
matters  may  be  differently  decided  by  the  different  Courta  For 
the  present,  however,  all  we  can  do  is  to  extend  our  assistance  to 
the  Courts  of  a  sister  Colony,  and  thus  enable  their  decrees 
to  operate  within  our  jurisdiction  in  cases  where  no  objections 
exist  to  such  a  course.  This,  in  our  opinion  is  one  of  these 
cases ;  but  this  Court  reserves  to  itself  the  fullest  right  to  in- 
vestigate each  future  application  and  to  use  its  own  discretion 
in  deciding  upon  it.  It  is  well  that  all  persons  interested  in  such 
application  should  have  an  opportunity  for  urging  their  views 
before  the  Court  comes  to  a  final  decision,  and  this  is  especially 
so  in  a  case  like  the  present,  where  nearly  three  years  have 
elapsed  since  the  order  of  sequestration  was  made.  The  Court 
will  therefore  order  that  a  rule  nisi  be  issued  calling  upon 
all  persojpiMterested  in  the  insolvent  estate  of  John  Ward  of 
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Colony  administeriog  the  same  system  of  laW,  and  looking  to 
the  same  ultimate  Court  of  Appeal.  Moreover,  there  is  no  reason 
to  think  that  the  rights  of  Transvaal  creditors,  if  there  are  any 
such,  will  be  prejudiced  by  the  trustee  in  this  estate  being 
allowed  to  realise  the  landed  property  here  and  to  establish  the 
cmicuraua  creditorum  at  Capetown.  Any  real  burden  upon 
Transvaal  fixed  property,  whether  constituted  by  bond  or  by 
tacit  hypothec,  could,  before  the  proceeds  have  left  this  juris- 
diction, be  enforced  in  this  Court.  And  even  after  the  proceeds 
of  such  property  have  been  removed  by  the  trustee,  Transvaal 
creditors  who  may  prove  concurrent  claims  will  not  be  prejudiced, 
for  the  proceeds  of  land  situated  and  sold  here  will  not  fall  under 
the  operation  of  any  general  bond  or  tacit  hypothec  constituted 
at  the  Cape.  Such  proceeds  ¥rill  occupy  the  same  legal  position 
as  the  land  itself,  and  it  seems  clear  that  no  burden  not  constituted 
by  the  lex  rei  sitae  will  be  allowed  by  the  Cape  Courts  to  affect 
them.  That  being  so,  a  strong  primd  facie  case  in  favour  of 
exercising  our  discretion  in  the  direction  of  recognising  the 
appointment  of  the  Cape  trustee  has  undoubtedly  been  made  out. 
But  even  though  we  may  extend  our  assistance  upon  grounds  of 
comity  to  the  order  of  the  Cape  Courts  in  a  matter  like  the 
present,  trusting  to  receive  reciprocal  recognition  -in  the  future 
from  those  Courts,  we  cannot  shut  our  eyes  to  the  fact  that  the 
whole  question  of  the  mutual  enforcement  of  extra-territorial 
decrees  in  insolvency,  as  between  the  various  British  Colonies  of 
South  Africa,  can  only  be  completely  and  effectually  dealt  with 
by  treaty  or  convention  followed  by  reciprocal  legislation.  The 
decisions  of  South  African  Courts  may  do  much  towards  secur- 
ing uniformity  and  simplicity  of  insolvency  administration ;  but 
nothing  short  of  an  agreement  between  the  various  South  African 
Colonies,  enforced  by  general  legislation,  will  succeed  in  completely 
attaining  what  is  so  much  to  be  desired.  Voet  {Ad  Fandectas, 
20,  4,  12),  in  discussing  the  question  of  whether  according  to 
strict  law  it  was  possible  to  establish  only  one  place  as  that 
of  the  concuraua  creditorum,  even  though  the  estate  to  be  dis- 
tributed might  include  landed  property  in  different  provinces, 
strongly  advocates  the  whole  matter  being  dealt  with  by 
treaty.    He  refei-s  to  the  fact  that  in   1(J87  a  convention  was 
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[Wessels,  J. :  She  gives  a  power  to  sell  Doesn't  this  imply 
a  right  to  give  an  option  ?] 

I  am  going  to  contend  that  a  power  to  give  an  option  is  some- 
thing wider  than  a  power  to  sell.  It  implies  postponement  of 
the  price.  The  option  might  be  refused,  and  the  owner  woald  be 
prejudiced  (c/.  Story  on  Agency,  sec,  21,  p.  71). 

[WES8ELS,  J.:  It  has  been  held  by  the  late  Court  that  a 
general  power  is  merely  a  bundle  of  special  powera] 

I  maintain  that  the  power  to  give  an  option  was  intended  to 
be  excluded  in  this  case,  and  this  is  borne  out  by  the  action  of 
Mrs.  de  Wilde,  who  repudiated  the  sale  as  soon  as  she  heard  of  it 
In  the  letter  annexed  she  says  nothing  about  an  option. 

[Innes,  C. J. :  She  speaks  of  an  eventual  sale.] 

That  was  only  sale,  not  a  grant  of  an  option. 

[  Wesselh,  J. :  She  says  in  her  letter,  **  The  farm  is  free. 
Information  about  Breda  can  be  given  by  A.  L.  Klute,  who  has 
prospected  it."  This  shows  van  Exter  was  going  to  deal  with 
contracts  on  the  farm.] 

[Innes,  C.J. ':  She  also  speaks  of  an  arrangement.] 

That  means  a  sale. 

With  regard  to  my  second  point,  Klute  as  agent  to  sell 
could  not  buy.  Story  on  Agency^  sec.  210,  says  the  agent  for 
vendor  cannot  buy,  for  the  two  interests  are  inconsistent  Voet 
holds  the  same  doctrine.  Mrs.  de  Wilde  admits  she  appointed 
two  agents  for  the  same  thing.  If  Klute  then  sold  to  himself 
his  contract  was  void,  and  also  if  he  bought  from  van  Exter.  I 
cannot  say  more  just  now.  We  have  been  forced  into  Court, 
and  cannot  communicate  with  Mrs.  de  Wilde.  With  regard  to 
the  third  point,  we  say  Klute  is  an  unrehabilitated  insolvent 
Sees.  27  and  28  of  the  Insolvent  Law  provide  that  an  unre- 
habilitated insolvent  cannot  buy  or  acquire  rights. 

[Innes,  C.J.:  This  goes  further  than  the  Cape  Ordinance. 
The  Cape  Ordinance  merely  says  he  can't  bind  his  trustee.  Our 
provision  says  he  can't  bind  himself.] 

Granting,  for  the  sake  of  argument,  that  he  can  acquire 
rights,  it  is  not  fair  to  us  that  we  should  be  forced  to  contract' 
with  a  man  who  can  get  rights  against  us,  but  against  whom  wc 
cannot  in  turn  ^t  rights. 
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Steytletville,  in  the  Cape  Colony,  to  show  cause  why  the 
appointment  of  the  applicant  Stegmann,  as  trustee  of  the  said 
estate,  made  by  the  Supreme  Court  of  the  Cape  Colony,  should 
not  be  recognised  by  this  Court,  and  why  the  said  Stegmann,  as 
such  trustee,  should  not  be  empowered  to  administer  all  the 
property  and  estate  of  the  said  insolvent  situated  in  the  Trans- 
vaal, on  condition  that  any  sale  and  disposition  of  landed 
property  so  situated  shall  be  in  accordance  with  the  law  of  this 
colony.  The  rule  to  be  served  personally  upon  the  insolvent, 
and  to  be  published  once  in  the  Tranavaal  Gazette  and  once  in  the 
Cape  Times  newspaper,  and  to  be  returnable  on  1st  August  next. 

Solomon  and  We^ssels,  J.J.,  concurred. 

Applicant  8  Attorneys :  Lunnon  &  Nixon. 
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1-002.    June  30,  July  8.    Innes,  C.J.,  and  Solomon,  Wesseus, 

and  Smith,  J.J. 

ItUerdict. — Pot4jer  of  attorney, —  Ultra  vires. —  Agency, —  Capacity  of 
ifisolvent  to  enter  into  contract. — Collusion. 

Application  for  an  interdict  restraining  the  Registrar  of  Deeds  from 
registering  a  certain  prospecting  and  mining  contract^  with  option 
of  purchase,  granted  by  V,  holder  of  W's  general  power  of 
attorney.  W,  the  registered  owner  of  a  certain  farm,  after 
endeavouring  without  success  to  sell  it,  granted  to  V  her  general 
power  of  attorney,  and  left  for  Europe.  Before  leaving  she 
wrote  to  V,  referring  to  previous  prospecting  contracts  with  option 
upon  this  farm  and  promising  to  approve  of  any  arrangement  or 
sale  he  might  make.  V  granted  a  notarial  prospecting  contract 
with  an  option  of  purchase  to  K,  which  by  several  cessions  pcissed 
to  the  respondent  company.  Subsequently  to  this  contract,  W, 
in  London  and  in  ignoi-ance  of  the  previous  contract,  granted 
a  similar  prospecting  contract  to  R  It  was  contended  that 
V  had  acted  ultra  vires,  and  tliat  K  being  an  unrehabilitated 
insolvent  had  no  capacity  to  enter  into  or  to  cede  such  a  contract. 
Heldy  that  the  application  for  an  interdict  must  be  refused. 
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TliiB  was  an  application  for  an  interdict  restraining  the 
Registrar  of  Deeds  from  registering  a  certain  contract  granted 
by  Theodoms  van  Exter  to  Anton  Ludwig  Klute  until  such 
time  as  the  said  applicant  had  had  an  opportunity  of  testing 
the  validity  of  the  said  contract.  The  case  was  postponed  from 
the  30th  June  in  order  to  give  respondents  an  opportunity  of 
meeting  an  answering  aflSdavit  which  was  handed  in  at  the  Bar. 
The  affidavit  contained  an  allegation  that  Klute,  with  whom 
van  Exter  dealt,  was  an  insolvent.  The  applicant  was  the 
owner  of  the  farm  Breda,  No.  261,  district  Vryheid.  She  pro- 
ceeded to  Europe  in  1900,  and  prior  to  her  departure  she  endea- 
voured to  sell  Uie  farm  through  Klute,  promising  him  25  per 
cent  on  money  paid  for  prospecting,  &c.,  and  10  per  cent,  on 
the  purchase-price  in  the  event  of  a  sale.  These  eiforts  were 
unsuccessful,  and  she  left  a  general  power  of  attorney  to  ad- 
minister her  affiiirs  with  T.  van  Exter.  Before  her  departure 
she  promised  EJute  a  commission  upon  the  sale  of  the  farm  if 
effected  through  his  instrumentality.  On  the  19th  February, 
1902,  Klute  entered  into  a  notarial  contract  with  van  Exter  for 
prospecting  the  said  farm  Breda  for  two  years  at  £250  per  annum, 
with  the  right  to  purchase  the  farm  for  £6000  within  the  said 
two  years.  Klute  paid  the  first  year*s  prospecting  money,  £250, 
and  received  25  per  cent  commission  from  van  Exter.  On  the 
same  day  he  ceded  his  rights  by  notarial  contract  to  Richard 
Voss,  the  latter  agreeing  to  pay  £400  sterling  per  annum  as 
rental,  with  right  to  purchase  for  £30,000  sterling.  Voss  subse- 
queniily  ceded  his  rights  to  the  New  Transvaal  Syndicate  on  the 
28th  February,  1902,  and  in  addition  to  £400  annual  rental  and 
£30,000  purchase-price,  if  the  option  was  exercised,  he  was  to 
receive  5000  £1  shares,  or  in  the  alternative  £10,000.  On  the 
14th  April,  1902,  the  syndicate  ceded  its  rights,  including  various 
other  contracts,  to  the  respondent  company  for  £7500  in  cash 
and  640  sliares  of  £25  sterling  each.  On  the  31st  May,  1902, 
llessra  Solomon  &  Thomson  received  instructions  from  London 
to  register  a  notarial  contract  entered  into  on  the  17th  April, 
1902,  in  London,  between  Mrs.  de  Wilde  and  one  H.  L.  Etting- 
hausen.  Mrs.  de  Wilde  had  executed  a  power  of  attorney 
dated  the  18th  May,  1902,  in  favour  of  Messrs.  Solomon  & 
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Thomaon  to  register  the  said  contract.  On  the  same  day,  viz , 
31st  May,  that  firm  received  a  letter  from  Messrs.  Bell  & 
Tancred,  on  behalf  of  the  respondent  company,  claiming  that 
they  held  a  cession  of  a  prospecting  contract  with  option  to 
buy  the  farm  Breda,  which  was  the  contract  above  referred  to 
as  having  been  entered  into  by  van  Exter  under  his  general 
power  of  attorney.  It  appeared  that  on  the  5th  October,  1898, 
the  estate  of  A.  L.  Klnte  had  been  declared  insolvent  by  the 
High  Gonrt  of  the  late  South  African  Republic,  and  that  he 
was  still  an  insolvent,  and  had  never  been  rehabilitated. 

Saul  Solomon  and  BUUce  for  applicant. 

CuHewiB,  for  respondent  company:  We  object  to  the  affi- 
davit alleging  flute's  insolvency,  as  it  imports  new  matter  into 
the  ease.    If  admitted  we  ask  for  a  postponement 

[Iknis,  J.P.  :  The  point,  though  new,  is  one  you  will  have  to 
meet  sooner  or  later.  The  affidavit  will  be  admitted  and  the 
ca8Q4K)6tponed  till  Tuesday  next.] 

Cwr.  adv.  vuU. 

Portea(July8):— 

An  affidavit  was  'read  from  Klute,  stating  that  he  had  re- 
ceived verbal  permission  from  his  creditors  and  his  trustee  to 
trade  on  his  own  account  If  the  option  was  exercised  it  would 
give  him  a  substantial  balance,  and  enable  him  to  pay  out  his 
creditors  in  full 

SaijJ  SoUmvm:  The  pith  of  our  contention  is  that  Klute 
never  obtained  any  rights,  and  that  consequently  he  could  not 
pass  any.    I  shall  try  to  establish  four  propositions : — 

(1)  That  van  Exter  acted  vMra  vires. 

(2)  That  the  contract  is  void  in  law.  Klute  states  himself  that 
he  was  appointed  agent  to  sell.    If  that  was  so  he  could  not  buy. 

(3)  Klute  was  insolvent  His  account  had  never  been  con- 
firmed, and  he  couldn't  acquire  any  rights. 

(4)  The  &cts  disclosed  raise  a  presumption  of  collusion. 

As  to  the  first  point,  that  van  Exter  acted  vltra  vires,  it  is 
significant  that  the  power  to  van  Exter  makes  no  mention  of  a 
lease  of  land  or  lease  of  minerals.  Omission  of  such  an  important 
matter  on  Mrs.  de  Wilde's  part  implies  her  intention  to  exclude 
that  particular  power. 


DE  WIIJ)E  V.  NEW  TR^VKSVAAL  00,  Ld.  68 

[Wessels,  J. :  She  gives  a  power  to  sell  Doesn't  this  imply 
a  right  to  give  an  option  ?] 

I  am  going  to  contend  tiiat  a  power  to  give  an  option  is  some- 
thing wider  than  a  power  to  sell.  It  implies  postponement  of 
the  price.  The  option  might  be  refused,  and  the  owner  wonld  be 
prejudiced  (c/.  Story  on  Ageiuyy,  sec  21,  p.  71). 

[ Wessels,  J. :  It  has  been  held  by  the  late  Court  that  a 
general  power  is  merely  a  bundle  of  special  powers.] 

I  maintain  that  the  power  to  give  an  option  was  intended  to 
be  excluded  in  this  case,  and  this  is  borne  out  by  the  action  of 
Mrs.  de  Wilde,  who  repudiated  the  sale  as  soon  as  she  heard  of  it 
In  the  letter  annexed  she  says  nothing  about  an  option. 

[Innes,  C  J. :  She  speaks  of  an  eventual  sale.] 

That  was  only  sale,  not  a  grant  of  an  option. 

[  WE.S8EL8,  J. :  She  says  in  her  letter,  "  The  farm  is  free. 
Information  about  Breda  can  be  givto  by  A.  L.  Klute,  who  has 
prospected  it"  This  shows  van  Exter  was  going  to  deal  with 
contracts  on  the  farm.] 

[Innes,  C.J. ':  She  also  speaks  of  an  arrangement] 

That  means  a  sale. 

With  regard  to  my  second  point,  Klute  as  agent  to  sell 
could  not  buy.  Story  on  Agency^  sec.  210,  says  the  agent  for 
vendor  cannot  buy,  for  the  two  interests  are  inconsistent  Voet 
holds  the  same  doctrine.  Mrs.  de  Wilde  admits  she  appointed 
two  agents  for  the  same  thing.  If  Klute  then  sold  to  himself 
his  contract  was  void,  and  also  if  he  bought  from  van  Exter.  I 
cannot  say  more  just  now.  We  have  been  forced  into  Court, 
and  cannot  communicate  with  Mrs.  de  Wilde.  With  regard  to 
the  third  point,  we  say  Klute  is  an  unrehabilitated  insolvent 
Sees.  27  and  28  of  the  Insolvent  Law  provide  that  an  unre- 
habilitated insolvent  cannot  buy  or  acquire  rights. 

[Innes,  C.J.:  This  goes  further  than  the  Cape  Ordinance. 
The  Cape  Ordinance  merely  says  he  can't  bind  his  trustee.  Our 
provision  says  he  can't  bind  himself.] 

Granting,  for  the  sake  of  argument,  that  he  can  acquire 
rights,  it  is  not  fair  to  us  that  we  should  be  forced  to  contract' 
with  a  man  who  can  get  rights  against  us,  but  against  whom  we 
cannot  in  turn  ^t  righta 


60  DE  WILDE  .t.  NEW  TRANSVAAL  CX).,  Ld. 

[Solomon,  J.:  If  the  contract  is  not  void  the  trustee  gets 
the  benefit.] 

Sec.  84  provides  that  the  insolvent's  rights  shall  vest  in  the 
trustee.  There  is  nothing  left  over  for  the  insolvent.  We  deny 
we  authorised  an  agent  to  deal  with  our  property  who  could 
acquire  rights  against  U9,  but  whom  we  couldn't  sue.  See 
Baylis'a  Trustees  v.  Cape  of  Good  Hope  Bank  (4  S.C.  439). 

[ WE88ELS,  J. :  What  would  be  the  state  of  affairs,  if,  instead 
of  an  insolvent,  a  minor  was  concerned  ?] 

Then  we  would  be  bound,  and  the  minor  would  be  bound  j^ro 
tantb.    In  this  case  there  is  an  absolute  lack  of  capacity. 

[Innes,  C.J. :  Why  can't  you  be  satisfied  with  non-registra- 
tion of  both  contracts  ?] 

The  circumstances  damage  the  selling  value  of  our  property. 
No  one  will  buy  a  lawsuit.  Their  company  has  been  already 
floated.  We  say  nothing  may  be  written  on  our  title  which  shall 
damage  us. 

Curlevris:  It  must  be  remembered  it  is  not  Ettinghausen 
who  appears,  but  Mra  de  Wilde.  If  I  admit,  for  the  sake  of 
argument,  that  as  between  Elute  and  Voss  the  circumstances  are 
suspicious,  the  applicant  has  no  rights  against  the  Transvaal  Co., 
who  are  entirely  innocent  purchasers. 

[Innes,  C. J. :  Can  the  Transvaal  Co.  have  any  more  ricrhts 
than  Klute  ?] 

Yes,  for  the  Court  may  hold  that  Mrs.  de  Wilde  Was  estopped 
from  denying  that  Klute  was  her  agent.  I  am  now  simply 
dealing  with  the  question  of  agency  and  collusion.  I  maintain 
the  contract  was  not  void.  The  applicant  has  her  rights  of 
calling  her  agent  to  account.  Elute  could  say,  "  She  .has  spoken 
to  me  about  the  property,  and  referred  me  to  van  Exter, 
asking  me  to  do  what  I  could."  Ex  facie  tlie  documents 
Klute  had  a  right  to  deal  with  the  Transvaal  Co.,  and  what- 
ever action  she  had  against  him,  she  has  none  against  us. 
With  regard  to  the  allegations  that  van  Externa  action  was 
ultra  vires,  it  is  a  recognised  principle  of  law  that  when  a 
pei-son  gives  a  power  to  do  a  certain  act,  that  power  includes 
all  other  powers  necessary  to  execute  that  act.  van  Exter 
has  power  to  sell  in  the  usual  manner.     The  custom  in  these 
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cases  is  to  give  an  option  for  prospecting  purposea  In  such 
a  case  a  power  to  sell  includes,  as  a  matter  of  course,  right 
to  give  prospecting  rights  (c/.  Story  on  Agency,  sec.  60).  Tlie 
applicant's  own  (contract  ia  the  best  evidence  of  such  a  custom. 
While  upon  this  point  I  wish  to  point  out  that  the  contract  with 
Klute  is  much  more  favourable  to  the  owner  than  the  other. 
The  test  in  all  these  ca^es  is  the  amount  of  the  first  payment. 
In  our  contract  the  first  payment  is  five  times  as  much  as  it  is 
in  the  other  contract,  and  the  second  payment  is  two  and  a  half 
times  as  much,  while  the  final  price  is  £1000  more  than  Etting- 
hausen'a  The  power  of  attorney  gives  the  right  to  buy  and 
sell  movable  and  immovable  property.  This  is  as  wide  as  can 
be.  But  we  have  also  a  letter  of  instruction.  The  applicant's 
chief  asset  was  this  farm,  and  she  pressed  van  Exter  to  deal 
with  the  farm  or  sell  it.  She  says  the  farm  is  free  from  any 
contract.  She  refers  to  Klute  for  information,  who  had  worked 
on  the  farm,  and  says,  if  it  is  pos-iible  to  sell  the  farm,  *'  I  give 
you  caHe  Uanche"  Secondly,  it  has  been  urged  that  Klute  was 
not  capable  of  making  any  contract.  Our  Insolvent  Law  is 
the  Cape  Ordinance  taken  over.  Sees.  27  and  28  represent  sec.  49 
of  the  Cape  Ordinance. 

[Innes,  C.J. :  What  is  the  meaning  of  ''  Shall  in  no  wise  be 
able  to  bind  himself"?] 

It  means  his  trustee.  It  means  himself  so  as  to  bind  his 
trustee.  This  man  is  an  engineer,  and  is  by  our  Act  specially 
authorised  to  carry  on  prospecting  to  support  himself  and 
family.  The  words  "carry  on  trade"  mean  that  every  man 
can  work  according  to  his  position  in  society.  A  firrtiori,  if  a 
man  is  allowed  to  trade  specially,  he  must  be  allowed  to 
speculate.  The  contract  is  voidable,  not  void.  Look  at  the 
injustice  if  Klute  is  not  allowed  to  carry  out  his  contract.  If 
it  is  carried  out  he  will  get  £30,000  and  be  able  to  pay  out  his 
creditors. in  full.  It  can  never  have  been  the  intention  of  the 
Law  to  strangle  the  debtor.  The  trustee  may,  of  course,  proceed 
against  the  insolvent  for  an  account  or  cancellation  of  the 
contract.  I  go  further.  The  Court  ought  to  extend  the  doctrine 
of  estoppel  to  coyer  the  case.  If  van  Exter  had  proper  power 
to  enter  into  the  contract,  there  was  no  difference  between 

T.p.     02—4 
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order  compeUing  the  Registrar  of  Mining  Rights  for  the  Wit- 
watersrand  district  to  pass  and  register  transfer  of  certain  fifty 
prospecting  claims,  Nos.  6124-6173,  on  the  farm  Doomkop,  but 
without  production  of  any  receipt  for  the  payment  of  claim 
licence-moneys,  and  without  payment  of  such  moneys  on  and  in 
respect  of  the  said  claims  from  and  after  11th  October,  1899. 

Leonard,  K.C,  and  OreenUea  appeared  for  the  applicant. 

Sir  Ricluml  Solomon,  K.C,  A.G.,  Ward,  and  8.  Barber 
appeared  for  the  respondent. 

Leonard,  K.C. :  This  is  an  application  for  an  order  upon  the 
Registrar  of  Mining  Rights  for  the  Witwatersrand  district  to. 
compel  him  to  pass  transfer  of  certain  claims  without  the  pro- 
duction of  claim-licence  receipts  since  the  outbreak  of  war.  The 
applicant  states  in  liis  affidavit  that  he  has  applied  to  the  re- 
spondent to  know  from  him  whether,  if  he  did  oifer  for  registra- 
tion the  transfer  which  he  proposed  to  pass,  it  would  be  passed. 
Correspondence  had  passed  between  the  applicant's  attorney  and 
the  respondent,  and  the  respondent  had  written  to  say  that  he 
would  insist  upon  the  payment  of  the  arrears  of  licences.  Appli- 
cant's contention  was  that  the  arrear  licences  were  not  payable 
since  the  war  broke  out.  He  understood  the  Crown  contended 
they  were.  The  case  was  one  of  vast  public  importance,  but 
it  was  a  subject  upon  which  much  could  not  be  said,  and  he 
would  endeavour  to  make  his  argument  as  brief  as  possible. 

The  notice  of  motion  was  as  follows : — 

To  the  Registrar  of  Mining  Rights. 

Sir, — Be  pleased  to  take  notice  that  application  will  be  made 
to  the  Hon.  the  High  Coui*t  of  the  Transvaal  on  Tuesday,  the 
8th  Jiily,  at  10  o'clock  in  the  forenoon,  or  so  soon  thereafter 
as  counsel  can  be  heard,  when  you  will  be  called  upon  to  show 
cause  why  you  should  not  be  ordered  to  pass,  certify,  and  register 
transfer  of  fifty  prospecting  claims,  Nos.  6124-6173,  both  in- 
clusive, situate  on  the  farm  Doomkop,  owner  Elipriviersberg 
Estates,  Witwatersrand  district,  formerly  falling  under  the  juris- 
diction of  the  Responsible  Clerk  at  Eocksoord,  from  the  name 
of  Arthur  Frederick  Neebe  to  the  name  of  Richard  Alan  Barry, 
upon  production    and   filing  with   you    of   title   to   the   said 
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claims  accompanied  by  all  necessary  and  proper  documents 
to  enable  transfer  to  be  passed,  all  duly  executed,  but  without 
production  of  any  receipt  for  the  payment  of  claim-licence 
moneys,  and  without  payment  of  such  moneys  on  and  in  re- 
spect of  the  said  claims  from  and  after  the  11th  October,  1899, 
being  the  date  of  the  outbreak  of  hostilities  between  His 
Britannic  Majesty's  Qovemment  and  that  of  the  late  South 
African  Republic,  on  the  ground  that  such  licence-moneys  are 
not  claimable  by  law. 

(Sgd.)    VAN  HULSTEYN,  FeLTHAM  &  FrY. 

30th  June,  1902. 

The  applicant's  affidavit  was  as  follows : — 

I,  Arthur  Frederick  Neebe  of  Johannesburg,  make  oath 
and  say :  (1)  I  am  the  applicant  and  registered  owner  of  fifty 
prospecting  claims,  Nos.  6124-6173,  situate  on  the  farm  Doorn- 
kop,  owner  Klipriviersberg  Estates,  Witwatersrand  district,  for- 
merly in  the  jurisdiction  of  the  Responsible  Clerk  at  Kocksoord, 
and  was  so  prior  to  11th  October,  1899,  as  appears  by  pros- 
pecting licence  No.  77,  dated  4th  September,  1899,  true  copy 
and  translation  whereof  are  hereto  annexed.  (2)  That  I  have 
sold  the  said  claims  to  Richard  Alan  Barry  of  Johannesburg, 
on  the  6th  day  of  June,  1902.  (3)  That  I  am  desirous  of 
passing  transfer  of  the  said  claims  to  the  said  purchaser,  and 
to  that  end  have  caused  to  be  prepared  all  documents  necessary 
or  required  for  that  purpose.  That  I  have  paid  licence-moneys 
on  the  said  claims  up  to  20th  September,  1899,  and  am  ready 
and  willing  to  pay  the  same  up  to  11th  October,  1899.  (4)  That 
neither  I  nor  any  other  person  for  or  on  my  behalf  has  had 
any  beneficial  occupation  of  the  said  claims  or  any  of  them 
during  the  period  from  and  after  the  11th  day  of  October,  1899. 
(6)  That  in  consequence  I  am  advised  and  claim  that  no  claim- 
licence  moneys  are  claimable  from  me  by  Government  in  respect 
of  the  said  claims.  (6)  That  I  accordingly  caused  to  be  written 
to  the  Registrar  of  Mining  Rights  for  the  Witwatersrand 
district  by  my  attorneys,  Messrs.  van  Hulsteyn,  Feltham  & 
Fry,  the  letter  dated  24th  June,  1902,  copy  whereof  is  hereto 
annexed,  marked  " C"  in  reply  to  which  the  letter  dated  28th 


68  NEEBE  v.  REOISTRAR  OF  MINING  RIGHTS. 

June,  1902,  marked  **D"  from  the  said  Registrar  of  Mining 
Rights  was  received  by  my  said  attorneys 

(Signed)  A.  F.  Neebe. 

The  Registrar  of  Mining  Rights,  Winchester  House,  Johannes- 
burg. 
Sir, — Acting  on  behalf  of  Mr.  Arthur  F.  Neebe  of  Johannes- 
burg, we  beg  to  lay  before  you  the  following  facts :  Our  client 
being  the  registered  owner  and  holder  of  fifty  prospecting  claims, 
Nos.  6124-6173,  situate  on  the  farm  Doomkop,  owner  Klip- 
riviersberg  Estates,  Wit watersrand  district,  formerly  coming  under 
the  jurisdiction  of.  the  Responsible  Clerk  at  Eocksoord,  held  by 
him  under  prospecting  licence  No.  77,  dated  4th  September,  1899, 
and  having  been  such  prior  to  the  date  of  the  outbreak  of 
hostilities  between  His  Britannic  Majesty's  Government  and  that 
of  the  late  South  African  Republic,  viz.,  on  the  11th  October, 
1899,  and  being  still  such  i*egistered  owner  and  holder,  is  about 
to  pass  transfer  of  the  said  claims  to  Richard  Alan  Barry  of 
Johannesburg.  We  shall  in  due  course  cause  to  be  filed  in  your 
ofiice  the  title  deeds  of  the  said  claims  of  the  said  Arthur  F. 
Neebe,  accompanied  by  declarations  of  purchaser  and  seller,  re- 
ceipt for  transfer  dues  and  power  of  attorney  to  transfer  to  the 
said  Richard  Alan  Barry,  and  all  other  necessary  and  proper 
documents  required  by  law  to  effect  transfer,  except  only  re- 
ceipts for  the  payment  of  licence-moneys  on  the  said  claims  at 
the  rate  of  5s.  per  claim  per  month,  reckoned  from  the  11th 
day  of  October,  1899.  We  claim  on  behalf  of  our  client  that  no 
claim-licence  moneys  are  demandable  by  the  Government  of  the 
Transvaal  or  payable  by  our  client  in  respect  of  these  claims 
during  the  period  aforesaid,  on  the  ground  that  our  client  is  by 
law  entitled  to  exemption  from  payment  of  any  claim-licence 
moneys  during  the  said  period.  Under  these  circumstances  we 
have  the  honour  to  request  that  you  will  state  explicitly  whether, 
upon  the  lodging  of  the  necessary  deeds  and  documents  afore- 
said,  all  in  proper  legal  form  and  order,  transfer  wiU  be  passed 
and  registered  in  the  name  of  the  transferee  without  payment 
of  the  claim-licence  moneys  aforesaid,  and  we  are  instructed  to 
state  that  in  the  event  of  your  reply  being  in  the  negative,  the 
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Hon.  the  High  Court  will  be  moved  for  an  order  declaring  our 
client  entitled  to  have  transfer  passed  to  the  above-named  trans- 
feree without  payment  of  the  Kcence-moneys  aforesaid. 

(Sgd.)  VAN  HULSTEYN,  FeLTHAM  &  FrY. 

Office  of  Registmr  of  Mining  Rights,  Johannesburg,  28tli  June, 

1902. 
Messrs.  van  Hulstejm,  Feltham  &  Fry,  P.O.  Box  46,  Johannes- 
burg. 
Sirs, — ^In  reply  to  your  letter  of  the  24th  inst,  I  liave  to  state 
that  the  licence-moneys  on  the  claims  you  require  now  to  pass, 
certify,  and  register  transfer  of  were  paid  to  20th  September, 
1899,  and  the  licences  for  the  said  claims  have  not  since  been 
renewed ;  that  I  must  consequently  refuse  to  pass  transfer  or  in 
any  way  to  recognise  the  right  of  the  alleged  holders  of  the  said 
claims  to  deal  with  them,  unless  and  until  all  the  arrear  licence- 
moneys  due  on  the  said  claims  from  21st  September,  1899,  are 

paid. 

(Sgd.)  John  Wood. 

Registrar  of  Mining  Rights. 

[Innes,  C.J. :  It  appears  from  the  papers  that  the  applicant 
was  in  arrear  on  the  21st  September.] 

Leonard,  K.C, :  He  paid  up  to  the  20th  September. 

[Innes,  C.J. :  Therefore  he  was  in  arrear  on  the  21st  Septem- 
ber, and  therefore  his  rights  lapsed  to  the  Government] 

He  had  thirty  days  in  which  to  pay. 

[Innes,  C.J. :  The  law  says  that  the  claims  had  lapsed.  A 
formal  motion  should  be  made  to  ask  the  Court  to  order  the  issue 
of  a  new  licence  first  How  can  the  Court  order  transfer  when 
there  is  no  valid  licence  to  the  claims  in  existence.  The  claim 
should  be  amended  so  as  to  bring  the  point  at  issue  clearly  before 
the  Court] 

The  Crown  has  not  suggested  anything  like  that  It  would 
be  a  pity  if  the  case  fell  through  on  a  point  like  that  It  was 
a  friendly  action.  Will  the  Court  allow  me  to  amend  the 
petition  ? 

I  move  for  leave  to  amend  my  claims  and  to  ask  for  an  order 
calling  upon  the  Registrar  of  Mining  Rights  to  issue  a  new  licence 
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oil  the  payment  of  the  licence-moneys  up  to  October,  1899,  and 
that  upon  such  new  licence  he  be  compelled  to  grant  transfer. 

Sir  R.  SoUymon,  A.6. :  I  have  no  objection. 

The  Court  granted  the  application. 

Leoncird,  K.C. :  I  maintain  that  a  claim  licence  is  in  effect  a 
lease.  It  is  a  document  in  the  nature  of  a  lease,  and  on  the 
broad  equitable  doctrine  of  the  Roman-Dutch  law  they  could  not 
compel  any  person  to  pay  any  sort  of  rent  or  consideration  in 
the  nature  of  rent  for  anything  of  which  there  was  no  beneficial 
use.  Looking  at  the  claim  licence  as  an  ordinary  lease,  your 
lordships  will  see  that  the  doctrine  of  Roman-Dutch  law 
clearly  stated  that  no  rent  might  be  claimed  where  there 
was  no  beneficial  occupation.  I  will  not  labour  the  point.  If 
it  were  an  ordinary  lease  and  there  was  no  beneficial  occupa- 
tion, there  would  be  a  right  of  exemption  from  payment  of  rent 
Voet,  19,  2,  23,  is  the  locus  clasaicK^  on  beneficial  occupation, 
and  contains  the  best  statement  of  the  common  law  on  the  subject. 
See  also  Grotius,  2,  9,  7 ;  van  der  Linden  (Henry's  Ti-anslation) 
238;  van  Lceuwen  (Kotze's  Trans.),  2,  333;  Rubidge  v.  Hadley 
(2  Menzies,  338) ;  Treas.-Gen.  v.  Loxton  (1  S.C.  304).  No'lease- 
holder  could  be  foi*ced  by  the  lessor  to  pay  for  an  interest  which 
he  had  not  enjoyed.  Was  it  a  lease  or  not  ?  A  lease  was  an 
aiTangement  or  contract  by  which  the  dominus  of  certain 
property  gave  the  use  of  that  property  to  some  one  else  in  con- 
sideration of  rent.  Why  should  a  claim  not  be  a  mining  lease  as 
well  Q»  a  mynpacht  ?    Paclit  in  Dutch  means  "  lease." 

[W£.s.s£i>>,  J. :  Is  a  mynpacht  a  mining  lease  ?] 

It  is  a  lease  of  the  mining  rights  by  the  State.  It  is  a  lease 
of  the  rights  of  the  State.  It  is  a  lease  vested  in  the  Qovemment 
by  the  very  first  section  of  the  Gold  Law.  It  is  a  lease  for  mining 
purposes.  Let  them  look  at  the  essence  of  the  thing.  One  man 
with  a  cZo7utnut77i  granted  a  right  to. another  to  do  something 
in  consideration  of  certain  rent  The  claim-holder  has  a  right 
to  demand  a  lease  by  statute. 

[Innes,  C.J. :  Is  a  claim  licence  a  matter  of  contract  at  all  ?] 

[Solomon,  J. :  If  the  Government  could  not  refuse,  where  was 
the  lease  ?] 

The  State  was  given  the  option  through  the  legislature. 
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The  State  is  the  lessor  and  dominus  of  the  miuing  rights.  The 
owner's  rights  are  clearly  reversionary. 

[WES8ELM,  J. :  A  lease  gives  jtia  fruejidi  and  ute^idi,  but  not 
jiis  abutendi,  whereas  a  claim  licence  distinctly  gives  jus  obiU" 
endi — ^the  right  to  diminish  the  value.] 

The  principle  is  the  same,  whether  a  man  makes  bricks,  gix>ws 
com,  or  looks  for  gold.  The  principle  is  that  if  a  man  does  not 
get  what  he  pays  for,  payment  should  be  remitted.  I  contend 
that  the  Roman-Dutch  law  holds  that  a  man  should  not  be  liable 
for  rent  if  he  were  ousted  by  the  enemy.  The  applicant  was 
ousted ;  he  was  prevented  from  occupying  the  property.  It  was 
a  destruction  of  the  beneficial  use  of  the  land  pro  tern. ;  there 
was  a  virtual  temporary  obliteration  of  the  dominium. 

[WEijSELS,  J.:  Can  a  man  refuse  to  pay  taxes  because  the 
State  is  at  war,  even  if  he  does  not  get  enjoyment  of  his  claim 
or  other  right  secured  him  ?] 

In  war  time  people  have  to  pay  more  taxes.  The  payment  of 
taxes  is  not  a  parallel  case,  fiut  if  it  is  not  a  lease  it  must  be 
in  the  nature  of  emphyteusis  (quit-rent  tenure),  to  which  the 
authorities  apply  the  same  doctrine.  The  tenure  is  of  such  a 
nature  as  to  justify  me  in  applying  the  broad  doctrine  of  bene* 
ficial  occupation.  See  Voet  (6,  3, 20,  and  6,  3,  2).  I  am  prepared 
to  admit  that  a  claim  licence  is  a  new  and  special  kind  of 
contract,  but  we  can  only  apply  old  principles  to  new  cases  as 
they  arise.  Res  perit  domino  8Via>  is  a  general  doctrine  of  our 
law,  and  the  principle  of  beneficial  occupation  is  a  first  principle 
which  pervades  the  whole  of  it. 

[Solomon,  J. :  Would  that  principle  apply  to  servitude  ?  A 
usufructuary  could  not  claim  exemption  if  he  had  anything  of 
the  nature  of  a  tax  to  pay.] 

That  does  not  affect  my  argument. 

[Innes,  CJ.:  Emphyteusis  differed  from  claim  tenure  pre- 
cisely in  this  point  that  the  emphyteuta  could  only  deal  with 
the  surface.    He  could  not  extract  minerals.] 

Yes,  but  it  shows  the  operation  of  the  same  principle  of 
beneficial  occupation. 

[Inner,  C. J. :  Is  your  contention  that  you  were  ousted  ?] 

It  is  common  cause  that  mining  was  impossible.    Nothing 
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was  to  be  paid  under  Roman-Dutch  law  when  the  right  was 
obliterated.  War  was  a  temporary  obliteration  of  right  The 
general  doctrine  of  our  law  is  that  res  peint  doinino  auo.  We 
contend  that  it  is  admitted  on  our  papers  that  there  was  an 
obliteration  of  right. 

[Smith,  J. :  In  the  Diamond  Law  I  notice  that  provision  is 
made  for  a  remission  of  licence-money  in  the  case  of  loss  of  the 
claims  by  inundation.  This  would  go  to  show  that  no  general 
doctrine  of  remission  of  payment  of  licence-money  in  case  of  non- 
beneficial  occupation  was  considered  by  the  legislature  to  apply. 
There  is  no  similar  provision  in  the  Gold  Law.] 

[Innes,  C.J.,  to  the  Attorney 'General :  Do  you  admit  there 
was  no  beneficial  occupation  ?] 

Sir  K  SoUyrnxni,  A,G.:  Yes,  for  the  pui*pose  of  this  argu- 
tnent. 

Leonaixl,  K.C, :  If  the  legislature  had  contemplated  any 
prolonged  period  of  war  when  the  Law  was  drawn  they  would 
have  provided  for  it.  They  did  not  do  so ;  accordingly  we  must 
fall  back  on  general  principles.  In  this  case  the  dominus  is  one 
of  the  parties  to  the  war.  It  cannot  be  allowed  him  to  take 
advantage  of  his  own  act  to  the  detriment  of  the  other  party 
to  the  contract. 

[WE8SELS,  J. :  Provision  is  made  for  a  burgher,  and  the  Court 
is  asked  to  make  no  distinction  between  a  burgher  and  a  British 
subject — to  lay  down  a  general  principle.] 

Yes,  the  general  principle  that  the  lessee  of  a  claim  is 
the  same  as  any  other  lessee,  and  that  any  pei*son,  burgher  or 
otherwise,  should  be  exempted  from  payment  of  rent.  It  was 
maintained  that  there  was  a  temporary  obliteration  of  all 
advantages.  The  law  protected  the  burghers  on  commando 
because  they  were  prevented  from  having  beneficial  occupation. 
It  was  a  certain  burden  on  a  man  who  owned,  say,  fifty  or  sixty 
claims  to  have  to  pay  three  years'  arrear  licences  on  claims  that 
had  not  been  tested.  The  State  got  the  value  in  exploitation, 
through  increase  of  population  and  commercial  activity.  The 
whole  point  is  the  nature  of  the  title,  and  the  great  doctrine 
of  the  law  tended  to  show  that  it  should  be  strongly  held  that 
the  lessee  should  be  exempted  from  payment. 
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[IxxES,  C.J. :  Do  you  admit  that  if  claim  tenure  is  not  a  lease 
or  an  emph}rteu8is  the  licences  are  due  ?] 

No;  the  principles  of  the  Roman-Dutch  law  are  very  elastic. 
They  have  been  used  for  other  purposes,  but  we  can  and  ought 
to  find  them  and  apply  them.  There  is  nothing  in  Roman-Dutch 
jurisprudence  to  show  that  the  doctrine  of  beneficial  occupation 
is  limited  to  lease  or  eniphyteusis.  The  glory  of  the  law  is  its 
elasticity.  Oii  the  true  application  of  that  doctrine  the 'Court 
should  say  I  am  entitled  to  relief. 

Sir  R,  SoloDion,  A,G.:  The  important  fact  is  admitted  by  the 
applicant  in  his  affidavit  that  the  claim-licence  moneys  were 
paid  up  to  the  20th  September,  and  a  prospector^s  licence  was 
given  up  to  the  20th  September.  He  knew  perfectly  well  that  the 
licence-holder  had  tlie  right  of  renewing  the  licence,  but  the  State 
could  not  compel  him  to  renew  it.  He  did  not  choose  to  exercise 
tliat  right,  and  therefore  on  the  21st  September  the  title  lapsed 
entirely,  and  from  that  date  that  particular  claim-holder  had 
no  title  to  the  claim.s.  He  had  no  beneficial  occupation,  but  lie 
was  not  entitled  to  any  occupation  at  all,  and  he  could  only 
recover  liis  title  by  paying  his  arrear  of  licences.  My  learned 
friend  H  application  is  to  the  effect  that  there  was  a  lease  of  land, 
that  the  wliolc  ixjriod  of  the  war  should  be  looked  upon  as  a 
dead  period,  and  that  he  has  the  right  to  go  back  to  the  position 
he  was  in  on  tlie  21st  September,  1899.  Tliere  is  no  authority 
on  wliich  that  contention  can  be  upheld. 

[Inxe-s,  C.J. :  Before  you  go  on,  do  you  admit  there  was  no 
beneficial  occupation  .^] 

I  am  prepired  to  admit  there  was  ub  beneficial  occupation, 
because  of  a  state  of  war.  Tliere  is  no  specific  charge  brought 
against  the  late  Government  or  the  present  Government.  The 
case  rests  upon  two  cjuestions  :  What  is  the  nature  of  the  claim 
licence  ?  Is  it  analogous  to  a  lease,  emphyteusis,  or  a  usufruct  1 
I  submit  on  that  i)oint  that  it  is  merely  a  creature  of  statute. 
Tlie  second  point  is  as  to  the  nature  of  the  principle  of  remission 
in  the  event  of  non-beneficial  occupation.  I  maintain  that  it 
only  applies  to  a  lease.  My  learned  friend  is  out  of  court  unless 
he  can  show  precise  authority  for  a  more  general  extension  of  the 
principle.     In   view  of  sections  85  and  8G  of  the  Gold  Law,  I 
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hold  I  am  justified  in  saying  that  the  legislatm-e  contemplated 
war  and  made  provision  for  it.  -  No  general  provision  was  made 
with  regard  to  the  payment  of  claim  licences  during  war.  The 
only  exception  is  that  contained  in  section  86,  which  exempts 
a  man  on  commando  from  the  payment  of  claim  licence.  I  will 
not  discuss  prospectors'  licences  under  section  23  of  the  Qold 
Law,  which  merely  deals  with  prospectoi-s  on  private  farma 
As  far  as  the  Government  is  concerned,  there  is  no  difference 
as  to  the  tenure  of  prospectors'  and  diggers'  licences.  Both 
are  granted  by  the  State  under  the  first  article  of  the  Qold 
Law,  and  the  State  is  not  always  the  dominus  of  the  soil  In 
tliat  particular  case  the  owner  of  the  farm  was  still  the  owner 
of  these  claims.  He,  the  owner,  had  nothing  to  say  as  to  the 
renewal  of  the  licence.  Under  what  form  of  lease  could  an 
owner  liave  a  lease  of  his  own  property  ?  The  owner  of  the  soil 
has  nothing  to  do  with  it 

LeoTuird,  K.C. :  He  gets  half  the  money. 

Sir  R,  Soloman,  A.6. :  An  ordinary  lessee  has  complete  use  of 
the  surface,  and  has  no  right  to  go  underneath  the  surface  and 
look  for  minerals,  whereas  a  claim-holder  can  only  take  out 
minerals,  and  can  only  use  the  surface  for  the  taking  out  of 
precious  metals.  Under  the  Qold  Law  a  claim-holder  cannot 
even  use  the  surface  for  depositing  the  stuff  he  takes  out  of  the 
ground  without  the  consent  of  the  surface-holder.  What  is  the 
analogy  between  lease  and  licence  ?  There  were  about  eighteen 
gold  laws  in  the  history  of  South  Africa,  and  in  none  of  them 
was  the  claim-holder  ever  spoken  of  as  a  lessee.  There  is 
no  decision  of  the  late  High  Court  to  that  effect  The  legal 
position  of  a  claim-holder  in  a  diamond  mine  under  the  Cape 
Law,  where  the  mine  was  situated  on  land  the  minerals 
in  which  belonged  to  the  Crown,  was  identical  with  that  of  the 
holder  of  a  claim  licence  under  our  Qold  Law,  and  on  that 
point  I  feel  compelled  to  quot-e  the  decisions  of  the  Supreme 
Court  of  the  Cape  Colony,  which  show  that  it  would  never 
commit  itself  to  say  what  a  claim  licence  particularly  was,  and 
judgment  was  in  several  cases  based  on  the  ground  that  claims 
were  in  no  sense  leasea  See  London  and  Sontlt  African 
Ssqdoration  Co.  v.  Bultfontein  Mining  Board  (1  Appeal  Cases, 
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239) ;  South  African  Loan  and  Mortgage  Co.  v.  Cape  of  Good 
Hope  Bank  (6  S.C.  173  and  182).  [In  this  case  the  judgment 
was  based  upon  the  ground  that  claims  were  in  no  sense  leases.] 
In  the  English  law  they  did  hear  of  mineral  leases,  but  in  the 
English  reports  a  mineral  lease  was  defined  as  a  sale  out 
and  out  of  a  portion  of  the  land.  See  Gowan  v.  Christie 
(L.R  H.L.  Scotch  Appeals,  vol.  2,  p.  273) ;  United  Mines  ofBuM- 
/cmfein  V.  De  Beers  (10  C.T.R.  665).  I  have  therefore  shown  that 
there  is  no  analogy  between  a  claim  licence  and  a  lease.  In 
fact,  if  the  Roman-Dutch  authorities  show  anything,  they 
only  show  that  the  lessee  was  entitled  to  a  remission  of  rent 
under  certain  circumstances,  not  to  a  renewal  of  the  lease.  On 
what  ground  can  lie  claim  renewal  ?  There  is  absolutely  no 
authority  which  can  possibly .  support  it.  But  again,  it  is 
as  different  from  emphyteusis  as  it  is  from  lease.  The  right 
of  removing  minerals  was  the  only  thing  tlie  emphyteuta 
did  not  have.  He  had  every  other  right  of  ownership 
(cf  De  Beers  Co,  v.  Colonial  Government,  9  S.C.  103;  Voet, 
6,  3,  2).  The  authorities  on  the  position  of  an  emphyteuta 
are  numerous,  but  I  shall  not  trouble  the  Court  with  them,  as 
they  have  not  been  quoted  from  the  other  side.  I  have  an 
abstract  of  them  made  by  my  learned  friend,  Mr.  Barber,  which 
I  could  hand  in  if  necessary.  They  show  that:  (1)  An  emphy- 
teuta holds  his  land  on  a  very  low  quit-rent  on  condition  of 
improving  it.  He  is  never  entitled  to  remission  of  rent  for 
unfruitfulnees.  (2)  An  emphyteuta  is  entitled  to  remission  of 
quit-rent  when  the  laiid  is  destroyed  and  ceases  to  exist. 
(3)  This  destruction  may  be  either  actual  or  constructive.  Con- 
structive destruction  occurs  when  the  emphyteuta  is  entirely 
dispossessed  of  the  land  by  inundation  or  by  being  driven  away 
by  the  enemy.  This  is  a  quite  general  statement,  but  none  of 
the  authorities  say  a  word  about  the  doctrine  of  beneficial 
occupation.  My  learned  friend  has  no  authority.  He  must 
come  to  statutes.  Even  though  the  applicant  may  be  a  British 
subject,  and  therefoi-e  forbidden  to  deal  with  those  with  whom 
his  country  was  at  war,  he  can  only  get  back  his  claims  by 
complying. with  the  provisions  of  the  Gold  Law.  A  somewhat 
similar  case  arises  in  regard  to  the  obligation  under  a  policy  of 
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insarance  in  the  event  of  war.  Look  at  the  view  of  the 
American  Courts  on  this  point:  Coiven  v.  New  York  Lif« 
Insurance  Co,  (Thomson's  American  Reports,  vol.  10,  p.  522); 
Dillard  v.  MantuUtan  Life  InsiiJunce  Co.  (Thomson's  American 
Reports,  vol.  9,  p.  167).  The  English  courts  take  the  same  view. 
Insurance  contracts  are  merely  from  year  to  year.  If  for  any 
reason  it  is  not  complied  with  it  lapsea 

[Innes,  C.J. :  But  would  that  principle  apply  to  a  case  where 
one  of  the  parties  to  the  contract  is  also  a  party  to  the  war  ?] 

That  makes  no  difference.  The  Government,  acting  under 
the  law,  says  to  the  claim-holder,  "  You  must  pay  so  much  and 
we  will  recognise  your  title."  It  is  his  misfortune  that  he  could 
neither  occupy  nor  pay  during  the  war,  but  he  must  pay  now  if 
he  wants  his  title  recognised. 

[Innes,  C.J. :  You  do  not  admit  as  between  the  claim-holder 
and  the  Government  that  the  right  is  based  on  contract  ?] 

No.  Tliere  is  no  coiutensits  or  agreement.  It  is  a  privUegium. 
Tlie  right  of  a  claim-holder  is  a  statutory  one  pure  and  simple. 
In  this  case  it  so  happens  that  the  statute  makes  no  provision 
for  exempting  claim-holders  from  the  payment  of  claim  licences 
in  the  case  of  war,  and  it  cannot  be  said  that  no  provision  was 
made  for  war  by  the  legislature,  because  it  gave  special  freedom 
to  a  burgher  on  commando.  I  therefore  contend  that  a  claim 
licence  is  neither  a  lease  nor  emphyteusis,  but  purely  and  solely 
a  statutory  tenure. 

Leonard,  K,C.,  in  reply  :  If  my  argument  is  correct,  the  non- 
payment of  the  licences  between  the  21st  September  and  the  out- 
break of  war  did  not  affect  the  title.  I  never  imagined  that  the 
case  would  go  off  on  a  technical  point ;  I  understood  that  by  con- 
sent the  case  would  be  decided  upon  the  broad  grounds.  Any 
particular  case  they  might  have  chosen  would  have  peculiar 
features,  which  would  render  it  inapplicable  to  the  other  cases. 
They  asked  for  a  decision  as  general  as  possible. 

[Innes,  C.J. :  We  can  only,  of  course,  decide  on  the  facts 
before  us] 

I  submit  generally  that  the  doctrine  of  beneficial  occupation 
pervades  the  whole  law,  and  that  although  there  are  many 
hardships  caused  by  the  war,  which  it  is  impossible  to  relieve, 
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in  this  case  the  law  is  elastic  enough  to  allow  you  to  give  the 
desired  relief. 

[Innes,  C.J. :  Mr.  Leonard,  do  you  contend  tliat  the  Qovern- 
ment  could  sue  for  arrear  licence-money  from  the  claim-holders  ?] 
No.  I  admit  that  the  Government  could  not 
Svr  R.  Solomon,  A,G.:  The  whole  ppint  is  this:  A  claim- 
holder  pays  rent  not  for  beneficial  occupation,  but  to  preserve 
his  title.  A  lessee  pays  rent  which  is  some  equivalent  for 
the  rights  he  obtains. 

Cur,  adv.  vxdt 

Postm  (July  11):— 

Innes,  C.J. :  The  notice  of  motion  served  by  the  applicant, 
Arthur  Frederick  Neebe,  in  this  case,  called  upon  the  Registrar 
of  Mining  Rights,  Witwatersrand  district,  to  sliow  cause  why 
he  should  not  be  ordered  to  pass  transfer,  into  the  name  of 
Richard  Alan  Barry,  of  cei-tain  fifty  prospecting  claims  situated 
on  the  farm  Doornkop,  upon  produption  of  all  necessary  docu- 
ments, but  without  production  of  any  receipt  for  licence-moneys 
for  any  period  after  the  11th  October,  1899,  being  the  date  of 
the  outbreak  of  hostilities  between  the  Government  of  (ireat 
Britain  and  that  of  the  late  South  African  Republic.  In  his 
affidavit,  filed  in  support  of  the  motion,  the  applicant  states  that 
he  is  the  registered  owner  of  the  claims  in  question,  which  are 
situated  on  Doornkop — a  farm  in  the  Witwatei-srand  district, 
owned  by  the  Klipriviersberg  Estates — and  that  he  was  owner 
prior  to  the  11th  October,  1899.  In  proof  of  this  allegation  he 
annexes  4  prospecting  licence  which  is  dated  4th  September, 
1899,  and  which  purports,  upon  the  face  of  it,  to  cover  only  the 
period  of  one  month  up  to  the  20th  September  of  thisit  year,  and 
to  be  a  document  expiring  on  that  date.  Hostilities,  it  is  im- 
portant to  notice,  did  not  commence  until  three  weeks  later. 
These  claims,  the  deponent  goes  on  to  allege  in  his  affidavit,  were 
sold  to  Barry  on  the  5th  June,  1902,  and  it  is  desired  now  to 
effect  transfer  of  them.  The  applicant  is  prepared  and  willing  to 
pay  licence-moneys  up  to  the  11th  October,  but  he  maintains  that 
he  is  not  liable  for  any  other  licences,  by  reason  of  the  fact  that 
neither  he  nor  any  person  on  his  behalf  has  had  any  beneficial 
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oocapation  of  said  claiiiiH  during  the  period  from  and  after  that 
date.  Vpoa  application  to  the  Registrar  of  Mining  Rights  that 
official  refused  to  pass  transfer  or  in  any  way  to  recognise  the 
right  of  the  alleged  holder  of  the  said  claims  unless  all  the  arrear 
licence-moneys  due  on  them  from  21st  September,  1899,  onwards 
were  paid.  Under  these  circumstances  the  Court  was  asked  to 
compel  the  Registrar  to  give  effect  to  the  applicant's  contention, 
by  transferring  the  claims  to  Barry  without  payment  of  any 
licences  for  the  period  after  the  11th  October.  In  his  opening 
remarks  Mr.  Leonard,  who  appeared  on  behalf  of  Neebe,  stated 
that  the  matter  was  a  test  case  of  great  public  importance ;  the 
question  to  be  tested  being  the  liability  or  otherwise  of  the 
owner  of  a  prospecting  claim  for  licence-moneys  during  a  period 
when,  owing  to  a  state  of  war,  he  had  been  prevented  from 
having  beneficial  occupation  of  his  claim.  If  that  was  the 
point  intended  to  be  raised,  the  form  of  the  application  was 
unfortunate ;  because,  on  his  own  showing,  the  claim-holder  had 
allowed  his  licence  to  expire  three  weeks  before  the  outbreak 
of  war,  and  at  a  time  when  he  admits  that  his  beneficial  occu*- 
pation  had  not  been  interrupted.  His  claims,  therefore,  had 
lapsed  to  the  Ctovemment,  under  section  85  of  the  Qold  Law, 
before  hostilities  commenced,  subject,  of  course,  to  his  right  to 
recover  them  on  payment  of  any  arrears  and  costs  legally  due. 
But  until  he  has  recovered  them,  and  obtained  a  new  licence  he 
has  nothing  which  he  can  ask  the  Registrar  to  transfer.  And 
the  Court,  no  matter  what  might  be  its  views  on  the  merits, 
could  not  possibly  order  the  Registrar  of  Mining  Rights  to 
transfer  claims  in  respect  of  which  no  valid  licences  were  in 
existence  at  the  date  of  the  application  for  transfer.  Upon  these 
consideritions  being  pointed  out  to  the  Court,  Mr.  Leonard 
applied  for  leave  to  amend  the  notice  of  motion,  by  inserting  an 
application  for  an  order  on  the  Registrar,  compelling  him  to  issue 
new  licences  in  respect  of  the  claims  in  question,  and  directing 
him  upon  such  new  licences,  when  issued,  to  pass  transfer  to 
Barry.  This  amendment  was  authorised ;  the  Attorney-General 
consented  to  it;  and  he  also  admitted,  for  the  purposes  of  this 
case,  that  the  applicant  had  had  no  beneficial  occupation  of  his 
claims  since  11th  October,  1899,  and  that  this  loss  of  occupation 
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was  due  to  a  state  of  war.  Upon  the  papers  as  amended,  there- 
fore, the  position  is  this:  The  applicant  claims  a  renewal  and 
subsequent  transfer  of  his  licences  to  the  claims  in  question, 
tendering  to  pay  the  moneys  due  for  the  period  between  the  21st 
September  and  the  11th  October,  and  contending  that  the  loss 
of  beneficial  occupation  releases  him  from  the  obligation  to  make 
any  further  payment  The  Registrar  of  Mining  Rights,  while 
admitting  the  failure  of  enjoyment  as  alleged,  maintains  that 
before  the  claim  rights  can  be  renewed  the  full  arrears  of  licence- 
money,  calculated  to  the  date  of  transfer,  must  be  paid.  Upon 
this  dear  issue  the  Court  has  now  to  decide.  The  terms  of 
section  85  of  the  Gold  Law  are  quite  definite.  If  a  prospecting 
licence  expires  for  want  of  renewal  the  claim  for  which  the 
licence  was  issued  lapses  to  the  Qovernment.  But  that  claim 
can  only  be  dealt  with  in  manner  prescribed  by  the  section, 
which  lays  down  the  terms  on  which  alone  the  former  claim- 
holder  may  recover  the  rights  which  he  has  lost.  Within  four- 
teen days  from  the  date  of  expiry  he  may  obtain  a  new  licence 
on  payment  of  the  licence-moneys  for  the  days  which  have  passed 
mnce  the  lapse  of  the  old  licence.  At  any  time  thereafter  and 
up  to  a  period  of  three  months,  reckoned  from  the  date  of 
expiration,  he  may  demand  a  new  licence  on  paying  all  arrears, 
plus  an  extra  charge  of  one-fourth  of  such  arrears.  At  the  end 
of  three  months  the  claims  are  to  be  sold  by  the  Government; 
but  at  any  time  before  the  sale  actually  takes  place  the  claim- 
holder  may  recover  his  rights  upon  paymelit  of  all  arrears,  of 
the  extra  charge  calculated  as  above,  and  of  all  costs  which  may 
have  been  incurred.  The  applicant  contends,  as  I  have  already 
pointed  out,  that  he  may  reclaim  his  licence  without  paying 
anything  more  than  the  licence-money  due  between  the  21st 
September  and  the  11th  October,  1899,  because  he  says  that  the 
failure  of  beneficial  occupation  caused  by  war  exempts  him  from 
his  obligation  during  the  remainder  of  the  period  which  has 
elapsed  since  his  licence  expired.  The  amounts  which  the  85th 
section  declares  shall  be  paid  for  the  renewal  of  lapsed  claim 
rights  are  calculated  upon  the  basis  of  the  licence-money  which 
would  have  become  due.  had  the  rights  not  lapsed ;  and  they 
are  called,  probably  for  the  sake  of  convenience,  arrear  licence- 
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moneys.    But  obviously  they  are  not  moneys  paid  in  return  for 
any  occupation  of  the  claim,  becaiise  the  former  owner  could  not 
have  been  in  possession,  nor,  for  the  period  concerned,  have  had 
any  enjoyment  of  the  claim  property.    If  thi|t  be  so,  it  is  hard 
to  see  how  the  question  of  beneficial  occupation  or  non-occupation 
can  in  any  way  affect  the  liability  of  the  owner  for  such  amounts. 
It  is  by  no  means  certain  that  the  whole  of  the  applicant's 
contention  might  not  be  disposed  of  on  the  above  oonsideraUona 
But  it  will  be  better  to  decide  the  matter  on  wider  grounds, 
which  will  enable  an  opinion  to  be  expressed  upon  the  gene- 
ral questions  raised  during  the  course  of  the  argument    Mr. 
Leonardos  contention  was  as  follows:  The  relationship  between 
the  State  and  the  holder  of  a  prospecting  claim  is  in  its  essence 
one  of  letting  and  hiring;  if  not  that,  then  it  is  a  species  of 
emphyteusis;  should  it  be  held  not  to  fall  within  either  of  the 
above  categories,  th^n  it  is  at  any  rate  a  relationship  to  which 
the  equitable  doctrine  of  the  Roman  law  giving  relief  to  a  lessee 
or  an  emphyteuta  who  has  been  deprived  of  the  use  of  his 
property  should  be  extended.     Now,  if  the  State  and  the  claim- 
holder  stood  to  one  another  in  the  relationship  of  landlord  and 
tenant,  there  could  be  no  doubt  tliat  the  claim-holder  would  not 
be  liable  for  licence-money  or  rent  during  the  period  for  Whicli 
he  had  been,  owing  to  the  existence  of  war,  deprived  of  the 
beneficial  occupation  of  his  claim ;  because  the  claim-holder  would 
then  be  a  lessee  of  land,  and  the  Roman-Dutch  law  exempted 
such  a  lessee  from  the  payment  of  rent  under  the  circumstances 
stated.     The  passage  in  the  Digest  (19,  2,  15,  sees.  2,  «S,  and  4),  on 
which  the  above  doctrine  is  based,  dealt  only  with  leases  of 
agricultural  land ;  its  operation  was  subsequently  extended,  and 
acknowledged  by  the  Roman-Dutch  jurists  as  applicable  to  leases 
of  other  land,  and  of  houses  also  (Voet,  Ad  Pandectds,  19,  2,  23). 
But  even  if  the  tenure  on  which  a  prospecting  claim  is  held 
were  found  to  be,  as  was  alternatively  contended,  an  emphy- 
tcutical  one,  it  would  not  neccs.sarily  follow  that  the  claim- 
holder  would  be  exempt  from  paying  licence-money,  supposing 
he  were  deprived  of  the  use  of  his  claim  by  war.    The  Roman- 
Dutch  law  was  on  this  point  by  no  means  so  favourable  to  an 
emphyteuta  as  to  a  lessee.    The  latter  could  claim  a  remission  of 
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rent  if  by  reason  of  drought,  war,  or  other  similar  circumstance 
he  did  not  enjoy  the  fuU  benefit  of  the  property;  the  formei* 
could  not :  he  could  not  demand  a  remission  of  rent  on  account 
of  what  the  books  call  "particular"  or  partial  damage  (Voet, 
Ad  Pandectcui,  6,  3,  2).  But  if  an  emphytouta  was  by  a  public 
enemy  not  only  hindered  in  the  cultivation^  of  liiH  land,  but 
wholly  driven  from  it,  so  that,  owing  to  hostile  occupation,  he 
was  prevented  from  having  any  enjoyment  of  it,  then  the  land 
was  during  such  period  of  occupation  looked  upon  as  non- 
existent, and  no  canon  or  rent  was  payable  by  the  emphyteuta 
(Voet>  6,  3,  20).  Supposing,  therefore,  for  a  moment  that  the 
applicant  were  in  the  position  of  an  emphjrteuta,  it  is  not  at  all 
dear  that  even  the  wide  admission  of  the  Attoniey-Oen^nd 
would  enable  him  to  claim  the  relief  granted  by  the  Roman- 
Dutch  law  to  a  holder  under  such  tenure.  But  it  is  not  necessary 
further  to  disonas  that  point,  because  the  real  difficulty  which 
the  ^[qplieant  has  to  meet  is  the  difficulty  of  proving  that  his 
position  is  that  of  a  lessee  or  an  emphyteuta,  or  is  so  analogous 
to  either  as  to  enable  him  to  claim  the  benefit  of  the  equitable 
doctrines  applicable  to  these  cases.  To  take  the  case  of  a  lessee 
first.  Let  me  compare  for  a  moment  the  main  incidents  of  a 
lease  with  some  of  the  main  features  of  the  tenure  xm  which  a 
prospector  holds  his  daim.  To  begin  with,  the  rights  and 
obligations  of  a  lessor  and  lessee  depend  entirely  upon  contract ; 
it  is  the  consensus  arrived  at  between  the  parties  which  regu- 
lates their  relationship.  There  is  no  consensus  between  the 
Government  and  a  claim-holder.  The  right  of  mining  for  and 
disposing  of  all  predous  metals  has  by  statute  been  given  to  the 
State.  A  person  duly  and  legally  pegging  a  prospecting  claim 
has  a  right  to  demand  a  licence  for  it ;  the  Qovemment  has  no 
option  to  refuse,  and  the  terms  under  which  the  claim  is  held, 
the  rights  and  obligations  reciprocally  of  the  holder  and  the 
Government,  are  absolutely  fixed  by  law.  Again,  the  position  of 
a  lessee  of  land  under  the  Roman-Dutch  law  was  based  upon 
the  doctrine  that  he  had  merely  a  right  to  tlie  use  of  the  laud. 
He  was  obliged  to  preserve  it  and  restore  it  uninjured  at  the 
termination  of  the  lease.  He  had  no  right  to  destroy  and 
appropriate  the  substance  of  the  thing  hired,  but  only  to  enjoy 
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the  benefit  of  its  use  and  to  take  its  fruits.  The  claim-holder, 
on  tlie  other  hand,  only  enjoys  the  use  of  the  surface  of  his 
ground  for  purposes  subsidiary  to  the  one  main  object  of  his 
tenure,  and  that  is  the  extraction  of  minerala  The  essence  of 
his  position  is  the  right  to  take  out  portion  of  the  soil  of  the 
claim  and  win  the  minerals  from  it;  this  was  the  very  thing 
which  a  lessee  could  not  do.  Moreover,  the  contract  of  lease 
imposed  a  personal  obligation  on  the  lessee  to  pay  the  rent  agreed 
upon — an  obligation  which  could  be  enforced  at  the  instance  of 
the  lessor  by  the  actio  locati,  Mr.  Leomird  was  compelled  to 
admit,  when  the  question  was  put  to  him,  that  the  Government 
cannot  sue  for  licence-money.  The  claim-holder  may  at  any 
moment  discontinue  payment,  and  the  only  remedy  open  to  the 
State  is  to  dispose  of  the  claim  under  section  85  of  the  Gold 
Law,  and  recover  any  arrears  out  of  the  proceeds  of  the  sale. 
Thus,  whether  we  have  regard  to  the  basis  upon  which  the  re- 
lationship between  the  Government  and  a  claim-holder  rests,  or 
to  the  rights  which  that  relationship  confers  upon  the  latter,  or 
to  the  obligations  imposed  upon  him,  it  is  clear  that  the  tenure 
under  which  he  holda  can  in  no  way  be  regarded  as  a  lease. 
The  Attorney-Oenerql,  whose  able  and  lucid  argument  was  o( 
the  greatest  assistance  to  the  Court,  referred  during  the  course 
of  his  remarks  to  several  Cape  decisions  It  is  important  to 
note  that  the  Supreme  Court  of  that  Colony  has  never  decided 
that  claims  in  a  diamond  mine  upon  Cape  Crown  land  are  held 
under  lease.  The  tenure  under  which  such  claims  are  worked 
is,  in  many  respects,  identical  with  that  established  in  the  case 
of  a  claim-holder  under  our  Gold  Law.  And  in  the  matter  of 
the  Lam  avd  Mortgage  Ageixxiy  v.  Cape  of  Good  Hope  Bank 
(9  S.C.  at  p.  182)  it  was  distinctly  stated  by  the  Court  that  the 
claim  licences  in  such  a  diamond  mine  were  in  no  sense  of  the 
word  leases.  The  owner  of  a  prospecting  claim  is,  therefore, 
not  a  lessee.  Is  he  an  emphyteuta?  This  species  of  tenure 
was  of  comparatively  modern  origin  in  Roman  law.  It  seems 
to  have  originated  in  the  practice  of  the  State  of  placing 
settlers,  under  long  or  perpetual  leases,  upon  lands  taken  in 
war.  But  the  tenure  was  also  adopted  by  corporations  and  by 
private  owners  (see  Hunter's  Roman  Law,  p.  255).     Disputes 
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having  arisen  among  the  juristn  as  to  whether  emphyteusis  pro- 
perly fell  under  the  head  of  a  sale  or  a  lease,  the  controversy 
was  set  at  rest  by  the  publication  of  an  Imperial  Constitution 
to  the  effect  that  emphyteusis  was  neither  a  sale  nor  a  lease,  but 
was  a  contract  of  its  own  special  nature  and  having  its  own 
special  incidents  (see  Code,  4,  66, 1).  This  tenure  so  established 
was  the  basis  of  the  ei*fpacht  of  the  Roman-Dutch  law,  and, 
subject  to  important  alterations,  of  the  quit-rent-  tenure  which  so 
largely  prevails  in  the  Cape  Colony.  The  holder  of  land  under 
emphyteusis,  though  he  paid  the  yearly  canon  in  recogniticm  of 
the  rights  of  the  dominus  directiis,  was  entitled  to  the  full  use 
and  enjoyment  of  the  surface  of  the  soil  and  of  its  fruits.  His 
rights  passed  to  his  heirs,  and  he  was  considered  to  be  vested 
with  the  equitable  dominium  of  the  soil  and  have  the  benefit 
of  the  equitable  action  in  rem  (V^oet,  Ad  Pandectan,  6,  3,  2). 
But  he  was  not  allowed  to  mine  for  minerals  (Voet,  6,  3,  11). 
Whereas  the  holder  of  a  prospecting  claim  licence  not  only  has 
no  equitable  dominium  in  the  soil,  but  he  is  only  allowed  upon 
it  for  the  purpose  of  doing  what  an  emphyteuta  was  forbidden  to 
do,  namely,  to  win  and  appropriate  the  minerals  which  it  eon- 
tains.  His  tenure,  therefore,  is  no  more  an  emphyteusis  than 
it  is  a  contract  of  lease.  No  doubt  the  rights  of  a  claim-holder 
are  in  many  respects  analogous  to  those  possessed  by  a  person  in 
whose  favour  a  servitude  of  digging  or  mining  has  been  con- 
stituted upon  the  land  forming  the  claim.  But  it  does  not 
appear  necessary  further  to  endeavour  to  classify  those  rights, 
or  to  attempt  to  place  them  absolutely  into  any  juristic  pigeon- 
hole known  to  the  Roman-Dutch  law,  because  I  am  clearly  of 
! opinion  that  the  tenure  under  which  claims  like  those  in  ques- 
tion are  held  is  one  sni  generis  specially  created  by  statute,  and 
ithe  incidents  of  which  must  be  gathered  from  the  terms  of  the 
statute  which  established  it.  The  provisions  of  the  Qold  Law, 
which  bear  upon  the  point  now  before  the  Court,  admit  of  no 
doubt.  As  already  pointed  out,  the  holder  of  a  claini  whose 
{rights,  have  lapsed  can  only  recover  them  by  paying  the  arrear 
licences  or  tines  prescribed  in  section  85  of  the  Qold  Law.  The 
legislature  in  framing  that  Law  did  not  lose  sight  of  the  pro- 
bability of    an  interruption  of    the   claim-holder's   enjoyment 
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caused  by  war,  but  granted  relief  only  where  the  holder  was 
called  out  on  commando,  and  did  not  extend  it  to  cases  like  the 
present.  It  was  lastly  said  on  behalf  of  the  applicant,  that  even 
though  a  claim  tenure  might  he  sai  generis ,  yet  the  equitable 
relief  afforded  to  lessees,  and  in  a  smaller  degree  to  holders 
under  emphyteutical  tenure,  should  be  extended  to  claim-owners 
also.  The  plain  answer  to  that  argument  is  that  such  extension 
would  be  not  only  outside  the  doctrines  of  the  Roman-Dutch  law, 
but  would  be  contrary  to  the  terms  of  the  statute  under  which 
alone  claim  tenure  exists.  This  Court  is  always  anxious  to 
mitigate  hardship  caused  to  innocent  persons  by  circumstances 
beyond  their  control,  if  it  can  do  so  in  accordance  with  law. 
But  clearly  it  cannot  give  effect  to  what  are  called  equitable 
considerations  if  that  course  would  involve  an  infringement  of  a 
statute  or  a  disregard  of  well-established  principles  of  our  system 
of  jurisprudence.  There  must  be  many  cases  in  which  great 
hardship,  and  inconvenience  have  been  caused  to  contracting 
parties  and  others  by  the  outbreak  of  the  recent  hostilitiea  Yet 
the  Court  cannot  grant  relief  in  such  circumstances  unless  the 
law  allows  it  In  the  present  instance  it  is  clear  that  the  claim- 
holder  could  not  legally  claim  exemption  from  the  terms  of  the 
statute;  the  Registrar  of  Mining  Rights  acted  correctly  in  re- 
fusing transfer  under  the  circumstances,  and  the  application 
must  therefore  be  dismissed  with  costs. 

Wessels,  J. :  The  Chief  Justice  has  stated  the  facts  in  this 
application.  The  real  question  at  issue  is  whether  the  applicant 
is  entitled  to  demand  that  his  claims  shall  be  restored  to  him 
free  of  the  payments  required  under  the  85th  section  of  the 
Gold  Law.  The  Attorney-General  admitted  on  behalf  of  the  re- 
spondent that  during  the  war  the  applicant  did  not  have  the 
beneficial  occupation  of  the  claims  in  question.  On  the  21st  of 
September,  1899,  the  applicant's  licence  had  expired,  and  there- 
fore by  section  85  the  claims  held  under  that  licence  lapsed  to 
the  Government  The  applicant  has  no  dominium  in  those 
claims,  no  jxis  in  rem,  but  he  has  the  right  until  the  claims  are 
sold  to  demand  those  claims  back  from  the  Mining  Department, 
i.e,  he  has  a  jxifi  in  peraonum  ad  rem  acquirendam.  This 
right,  however,  to  demand  back  his  claims  he  can  only  exercise 
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if  he  is  prepared  to  pay  all  arrear  licence-moneys,  together  with 
all  costs  incurred  in  connection  therewith.  Mr.  Leonard  con- 
tends that  inasmuch  as  the  applicant  has  had  no  beneficial 
occupation  of  the  claims  in  question  since  the  outbreak  of  war  in 
October,  1899,  the  Mining  Department  is  obliged  to  give  back 
his  claims,  even  though  he  does  not  fulfil  the  statutory  condition 
of  paying  the  arrear  licence-moneys.  Mr.  LeoTuird  relies  on  the 
principle  of  the  civil  law  that  a  lessee  is  not  obliged  to  pay 
rent  if  he  has  not  liad  the  beneficial  occupation.  He  urges  that 
the  tenure  of  claims  is  analogous  to  a  lease,  and  that  the  licence- 
money  is  analogous  to  rent,  and  that  we  ought  to  extend  this 
principle  of  the  Roman  law  to  claims  in  the  same  way  as  the 
Romans  themselves  extended  the  principle  to  emphyteusis.  He 
frankly  states  that  the  claim  tenure  is  sui  generis,  and  is  there- 
fore driven  to  rely  entirely  on  the  argument  of  analogy.  If  he 
fails  to  establish  a  sufficient  analogy  he  fails  entirely  in  his 
argument.  The  broad  question,  therefore,  for  us  to  decide  is 
whether  the  analogy  between  claim  tenure,  leasehold  tenure,  and 
emphyteusis  is  so  complete  that  we  should  extend  the  principle 
of  remission  of  rent  to  cases  where  claims  have  not  been  bene- 
ficially occupied  during  the  war.  By  the  Roman-Dutch  law  the 
ownership  in  the  minerals  lies  in  the  dominus  of  the  soil.  The 
Gold  Law  has  not  entirely  abrogated  the  common  law,  but  it 
has  modified  it  to  the  extent  of  giving  to  the  State  the  right  of 
disposing  of  the  precious  metals.  The  Gold  Law  provides  the 
machinery  by  which  the  State  disposes  of  these  metals.  The 
farm  is  proclaimed  and  the  owner's  full  rights  of  ownership  are, 
during  the  proclamation,  suspended.  The  State  allows  a  person 
who  takes  out  a  licence  to  go  upon  a  certain  area  and  take  out 
minerals  within  that  area,  so  long  as  he  pays  his  licence-moneys. 
The  usual  licence  is  a  monthly  one,  and  if  the  licence  is  not 
renewed  when  the  period  has  expired  the  claim  lapses  to  the 
Government  The  State  therefore  confers  the  privilegium  of  ^ 
extracting  minerals  from  a  certain  area  upon  the  person  who 
takes  out  a  licence.  The  amount  he  pays  for  the  licence  varies, 
though  it  never  exceeds  20a  per  month,  and  is  therefore  in  no 
way  proportionate  to  the  value  of  the  claim. 

The  privilegium  extends  only  to  the  extraction  of  minerals, 
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for  by  art  90  the  dispoHal  of  the  surface  of  a  claim  belongu  to 
the  Qovemment,  and  the  daiui-owner  can  only  use  the  surface 
for  the  purpose  of  working  his  claim.  If  we  call  everything  a  lease 
where  one  party  pays  a  small  sum  for  the  privilege  of  exercising 
a  right,  then,  no  doubt,  a  claim  tenure  would  be  leasehold  tenure ; 
but  then  the  right  to  sell  liquor  against  payment  of  a  liquor 
licence  would  be  a  lease,  and  no  one  would  be  so  bold  as  to  urge 
this  contention  seriously.  By  locatio  condivdio  our  law  means 
an  agreement  w^hereby  one  person  agrees  to  give  another  the  use 
of  something,  or  to  do  some  work  in  return  for  a  fixed  sum 
(Voet,  19,  2, 1).  Now  the  State  does  not  merely  give  the  claim- 
holder  the  use  of  the  claim,  but  it  gives  him  a  great  deal  more. 
It  gives  him  the  right  of  desti-oying  the  whole  natui*e  of  the 
ground  he  occupies,  and  of  taking  away  all  the  precious  minerals 
under  the  surface.  When  he  has  worked  the  claim  he  cannot 
return  it  as  a  lessee  of  ground  should  return  the  famlum,  for  it 
is  a  rule  of  law  that  Che  lessee  must  not  alter  the  nature  of  the 
ground  let  to  him,  because  he  has  the  use  and  the  use  alone,  and 
no  greater  right  (Voet,  19,  2,  32).  In  legal  technical  language 
the  lessee  has  thejiia  utemli  and  the  jus  fricendi,  Le.  the  right 
to  use  the  thing  let,  and  the  right  to  gather  such  fruits  as  gi*ow 
and  ripen  on  the  land.  There  his  rights  stop.  Thujas  abafendi 
forms  no  pai-t  of  the  lessee's  right.  Now  the  claim-holder  has 
the  Jus  atendi  to  enable  him  to  take  out  tlie  precious  minerals, 
and  the  jus  al/atendi  or  right  of  taking  the  precious  minei*als 
away.  His  rights  are  therefore  entirely  different  from  those  of 
Uie  lessee.  The  licence-money  he  pays  is  no  rent,  but  a  money 
payment  which  is  a  condition  precedent  to  the  exercise  of  his 
privUegitim.  Rent  is  a  quid  pro  quo  paid  by  the  lessee  for 
the  use  of  the  article  let.  The  claim-holder  do<5s  not  pay  his 
licence-money  for  the  use  of  the  claim,  but  for  the  right  of 
taking  out  the  gold  at  his  convenience.  War,  blood,  or  fire  may 
prevent  the  lessee  from  using  the  thing  let,  and  therefore  he 
may  be  i-equired  to  pay  for  what  he  has  never  been  able  to  enjoy; 
but  these  calamities  do  not  deprive  the  claim-holder  from 
eventually  taking  out  the  minerals  on  his  claim,  though  they 
may,  no  doubt,  postpone  the  mining  operations.  The  difference, 
therefore,  between  a  lease  and  claim  tenure  is  so  essential  ana 
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80  great  that  the  ratio  of  the  remisHion  of  rent  which  applies  to 
a  lease  is  wholly  inapplicable  to  a  claim.  In  claim  tenure  ho 
nearly  akin  to  emphyteusis  that  the  privileges  of  the  latter  mu8t 
be  extended  to  the  former  ?  The  licence  is  to  some  extent  similar 
to  the  eanou  which  the  emphyteuta  pays,  inasmuch  as  the  money 
paid  bears  no  proportion  to  the  value  of  the  ground,  but  there 
it  stopa  The  C|uion  is  a  ^mbol  or  evidence  that  the  emphyteuta 
is  not  the  owner  of  the  soil,  that  he  is  a  mere  dominies  utilus 
(Voet,  6,  3,  8;  2  Van  dcr  Berg,  c  68).  Emphyteusis  no  doubt 
resembles  daim  tenure  in  many  minor  details,  but  the  essential 
difference  between  the  two  lies  in  the  fact  that  the  emphyteuta 
is  only  a  surface  holder  agriaulttone  jyromovendce  causa,  who 
cannot  impoverish  the  ground  by  taking  out  the  minerals ; 
whilst  the  claim-holder  is  not  the  surface  owner,  but  the  owner 
of  such  minerals  as  he  has  separated  during  the  time  tliat  he 
pays  his  licence.  If  the  emphyteuta  cannot  till  the  soil  because 
it  has  been  entirely  destroyed  by  inundation,  he  may  daim 
(Wesel,  De  Rem.  Merced,  c.  10,  n.  4)  exemption  from  payment  of 
his  canon,  because  he  holds  the  land  agricuUnne  jyt'omovendce 
causa.  A  partial  destruction  of  the  property  will  not  liberate 
the  emphyteuta  (Voet,  6,  3, 16).  If,  therefore,  there  is  to  be  an 
analogy  between  daim  tenure  and  emphyteusis,  I  should  say  that 
a  temporary  suspension  of  mining  operations  is  analogous  to  a 
partial  destruction  of  the  property.  It  may  be  advanced  that 
the  authorities  state  that  if  the  emphjrteutic  property  is  occupied 
by  the  enemy,  the  canon  need  not  be  paid.  This  question  has 
been  much  disputed,  though  it  is  clear  that  the  principle  applied 
18  that  the  hostile  occupation  is  equivalent  to  extinction  of  the 
property.  Want  of  benefidal  occupation  is  not  the  principle 
adopted  by  the  glossators.  What  they  say  is  that  hostile  occu- 
pation for  a  length  of  time,  with  the  consequent  destruction 
of  the  property,  is  analogous  to  destruction  by  flood  or  inun- 
dation. This  may  be  true  of  an  agricultural  holding  where 
a  hostile  army  sweeps  away  all  the  houses,  improvements,  and 
crops,  but  it  is  not  true  where  hostilities  temporarily  prevent 
the  daim-holder  from  pursuing  his  mining  operations.  If  war 
destroyB  on  the  emphyteutic  property  that  wh^ch  is  necessary  for 
the  eiyoyment  of  the  property,  and  for  obtaining  the  means  of 
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livelihood,  then  the  civil  law  grants  eqnitaUe  relief.  But  war 
does  not  destroy  the  raison  d'itre  of  a  claim,  the  precious  metals, 
and  therefore  the  principle  of  remission  does  not  apply.  More- 
over, the  emphyteuta  had  no  right  to  the  minerak  (Voet,  6, 3, 11), 
because  he  was  not  allowed  to  diminish  the  value  of  the  land, 
as  he  held  the  land  merely  agricultural  pramovendxe  cauaa. 
The  differences,  therefore,  between  claim  tenure  and  emphyteusis 
are  so  great  and  essential  that  the  ratio  legis  that  an  emphy- 
teuta need  not  pay  his  canon  if  his  land  is  permanently  occupied 
by  an  enemy  cannot  apply  where  rights  are  only  temporarily  sus- 
pended. Up  to  this  it  has  been  a  matter  of  indifference  to  me 
whether  arrear  licence-moneys  are  of  the  nature  of  rent  or  not. 
When,  however,  I  consider  art.  85  of  the  Gold  Law,  I  cannot  assent 
to  the  proposition  that  arrear  licence-monejrs  are  of  the  nature  of 
rent.  Rent  is  paid  for  the  use  aifd  enjoyment  of  the  thing  let ; 
the  arrear  licences  in  art.  85  are  paid  as  a  fine  payable  to  recover 
claims  that  have  been  lost  by  reason  of  no  renewal  The  prin- 
ciples of  the  civil  law  regarding  remission  of  rent  by  reason  of 
non-use  or  destruction  are  in  no  way  applicable;  for  even  if 
licence-moneys  were  of  the  nature  of  rent,  it  is  very  certain  that 
a  fine  payable  for  recovery  of  possession  can  never  be  considered 
as  a  thing  analogous  to  rent.  The  war  has  nothing  to  do  with 
the  case  here,  for  though  the  war  may  be  the  reason  why  the 
owner  refused  to  pay  the  fine  or  arrear  licence-moneys,  he  may 
have  done  so  for  a  thousand  and  one  other  reasons.  Whatever 
his  reason  may  have  been,  he  is  always  entitled  to  get  back  his 
claims  before  sale,  provided  he  complies  with  the  law  and  pa}rs 
the  requisite  fines.  Mr.  Leanaryi's  argument  therefore  falls 
away  entirely,  that  we  must  extend  the  equitable  relief  of  the 
civil  law  given  to  the  lessee  and  emphyteuta  to  the  claim-holder 
whose  claims  had  lapsed  before  war  had  actually  arisen.  More- 
over, when  I  consider  the  argument  advanced  by  the  Attorney ^ 
General,  that  the  legislature  made  provision  upon  the  outbreak 
of  war  for  remission  of  licences  in  certain  cases  (articles  86  and 
87),  it  seems  clear  to  me  that  the  legislature  intended  that  only 
such  cases  as  clearly  fell  within  the  common  law  or  within  the 
statutory  exceptions  should  be  considered  as  exemptions,  and 
that  equitable  relief  should  not  be  extended  beyond  these  cases. 
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In  other  words^  the  Gold  Law  shows  us  that  the  legislature 
intended  that  as  far  as  remission  of  licences  is  concerned  a  re- 
strictive and  not  an  ezeessive  interpretation  should  be  adopted ; 
otherwise  artideB  86  and  87  are  wholly  unnecessary,  for  they 
both  deal  with  cases  where  there  can  be  no  beneficial  ownership. 
If,  then,  we  adopt  a  restrictive  interpretation  as  to  the  remission 
of  rent,  it  is  clear  that  we  cannot  admit  an  exemption  to  pay  the 
arrear  licences  due  under  art  85,  and  therefore  the  application 
must  be  dismissed  with  costs. 

SiOTH,  J. :  The  applicant  in  this  case  was,  prior  to  the  out* 
break  of  war  on  the  11th  October,  1899,  the  holder  of  fifty  claims 
on  which  licence-moneys  had  been  paid  up  to  the  20th  Septem- 
ber, 1899 ;  and  he  asks  by  this  application,  as  amencled,  that  the 
respondent  be  ordered  to  issue  new  licences  to  him  for  these 
daims  on  payment  of  such  proportion  of  the  licence-moneys  as 
would  be  due  from  20th  September  to  11th  October,  but  without 
payment  of  any  licence-moneys  in  respect  of  the  period  from 
lith  October,  1899,  to  1st  June,  1902,  and  upon  issue  of  such 
licences  to  r^pater  a  transfer  of  the  claims  to  one  Barry,  to 
whom  the  applicant  has  sold  his  interest  in  the  claim&  It  is 
admitted  that  owing  to  the  existence  of  a  state  of  war  the 
apiplicant  could  not  have  had  the  beneficial  occupation  of  these 
claims  after  the  11th  October,  1899,  and  his  contention,  stated 
shortly,  is  that,  as  he  had  no  beneficial  occupation,  he  is  entitled 
now  to  be  put  back  into  the  same  position  as  he  was  in  on  the 
outbreak  of  war — in  other  words,  that  the  whole  period  of  the  war 
is  to  be  wiped  out  of  consideration  with  regard  to  the  question  on 
what  terms  new  licences  for  these  claims  are  to  be  issued  to  him. 
This  contention  is  based  on  the  argument  that  a  prospecting 
or  digger's  claim  held  under  the  provisions  of  the  Gold  Law  of 
1898  is  in  effect  either  a  lease  by  the  State  of  the  mineral  rights, 
or  is  in  the  nature  of  an  emphyteutical  right,  and  that  the 
applicant  is  therefore  entitled  to  the  like  remission  of  rent 
which,  under  the  Roman- Dutch  law,  a  lessee  or  emphyteuta  who 
was  deprived,  of  the  beneficial  occupation  of  the  property  by 
various  causes,  of  which  a  state  of  warfare  is  one,  could  claim. 
It  was  further  contended  that  if  the  applicants  interest  was 
neither  that  of  a  lessee  nor  an  emphyteuta,  the  same  principle  of 
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c^iuity  should  be  applied,  and  as  he  had  had  no  beneficial  occupa- 
tion of  the  claims  owing  to  the  accident  of  war,  so  they  should 
be  restored  to  him  without  the  payment  of  the  arrears  of  licence- 
moneys  being  exacted.  With  regard  to  th^se  contentions,  I  am 
of  opinion  that  a  sufficient  answer  to  Uiis  application  is  to 
be  found  in  the  fact  tliat  at  the  date  of  the  outbreak  of  war 
the  applicant  was  no  longer  the  holder  of  these  claims,  which, 
under  section  85  of  the  Gold  Law,  had  lapsed  to  the  Government, 
the  only  right  remaining  to  him  at  that  date  being  a  right 
to  have  new  licences  issued  to  him  on  payment  of  the  arrears 
of  licence-moneys  due,  plus  one-fourth  the  amount  of  such 
moneya  It  therefore  appears  to  me  that  the  question  whether 
the  holder  of  a  claim  whose  beneficial  occupation  has  been  taken 
away  owing  to  the  existence  of  a  state  of  warfare  is  entitled 
to  a  remission  of  the  licence-moneys  for  such  period  does 
not,  strictly  speaking,  arise;  and  it  is  unnecessary  for  the 
purposes  of  this  case  to  decide  whether  a  chum-holder  is  a 
lessee  or  an  emphyteuta  or  a  person  in  an  analogous  position 
to  either;  but  as  the  case  was  fully  argued  on  both  sides,  it 
may  be  convenient  that  I  should  briefly  state  my  views  on 
these  matters.  In  my  opinion  a  claim-holder  is  neither  a  lessee 
nor  an  emphyteuta,  but  is  the  holder  of  rights  created  solely 
by  the  Gold  Law,  whose  rights  are  regulated  by  the  provisions 
of  that  Law  alone.  In  the  first  place,  it  is  clear  to  me  that 
a  claim-holder  is  not  a  lessee.  The  position  is  this :  The  right  of 
mining  for  and  disposing  of  all  precious  metals  is  vested  in 
the  State,  whether  they  exist  in  or  under  State  land  or  land 
belonging  to  private  individuals  The  State,  on  the  discovery 
of  precious  metals,  has  the  right  to  proclaim  the  land  on 
which  the  discovery  has  been  made  a  public  gold-field;  and 
thereupon  any  person  is,  subject  to  the  conditions  and  re- 
strictions laid  down  in  tlie  Law,  entitled  to  acquire  from  the 
State  a  licence  to  mine  for  the  precious  metals  within  the  limits 
of  the  area  stated  in  hia  claim  licence.  This  obligation  to  issue  a 
claim  licence  to  any  person  who  complies  with  the  conditiooB 
laid  down  in  the  Law  seems  to  me  to  be  inconsistent  with 
the  contractual  relation  of  leasor  and  lessee.  Again,  the  licence- 
holder  aoi)uires  no  surface  rights  if  the  proclaimed  field  is  on 
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private  laud ;  he  has  uo  relations  with  the  ilominus  of  tlie  Hoil, 
who  in  compensated  for  the  temporary  loss  of  his  surface  rights 
by  a  share  of  the  licence-moneys,  which  is  paid  to  him  by  the 
State,  the  claim-holder  acquiring  solely  the  right  to  extract 
precious  metals  from  his  claims  so  long  as  he  continues  to  pay 
the  amount  of  the  licence-moneys.  He  cannot  even  use  any 
portion  of  the  surface  of  his  claim  for  placing  thereon  the  refuse 
of  the  quartz  or  the  earth  extracted  from  his  claim  without 
having  obtained  the  permission  of  the  State  (sec  83).  It  is 
clear,  too,  that  one  of  the  most  ordinary  incidents  of  the  relation 
of  lessor  and  lessee,  viz.,  the  right  to  sue  for  rent,  is  absent  in 
this  case,  as  the  only  remedy  provided  by  the  Law  by  which  the 
State  can  recover  the  amount  of  licence-moneys  if  payment  has 
fallen  into  arrear  is  by  sale  of  the  claim  itself;  and  m  the  event 
of  no  sale  being  effected  the  area  of  the  claims  must  be  declared 
open  ground,  and  may  be  pegged  off  again  by  any  member  of  the 
public  (sec.  84).  There  is  ^no  recourse  against  the  holder  of  the 
claims  to  recover  the  arrears  due  if  no  sale  is  effected.  For  these 
reasons  I  am  of  opinion  that  the  relation  of  lessor  and  lessee 
docs  not  exist  between  the  claim-holder  and  the  State.  No 
case  has  been  called  to  us  on  the  part  of  the  applicant  in 
which  such  a  relation  under  such  circumstances  as  the  present 
has  been  held  to  be  constituted  ;  on  the  contrary,  the  cases  cited 
by  the  A  ftoiniey -General  go  to  show  that  the  Courts  of  the  Cape 
Colony  and  the  English  Courts  consider  that  no  such  relation 
exists.  See  S,  4.  Lixin,  cCr.,  Agency  v.  Cajye  of  Ghod  Hope  Bank 
and  Another  (6  8.C.  163);  De  Beers  Conx&jlidated  Miiies  v. 
Colonial  Goveniinent  (9  S.C.  101);  Gowan  v.  Christie  (2  H.L. 
Sc.  p.  273).  Still  less  does  the  interest  of  a  claim-holder  appear 
to  me  to  be  an  emphyteusis,  which  I  understand  to  be  a 
perpetual  hereditary  right  created  by  the  owner  of  immovable 
2>roperty  granting  the  perpetual  and  hereditary  usufruct  of  it 
to  another,  in  consideration  of  the  payment  of  an  annual 
rent.  It  was  not,  however,  I  think,  contended  by  Mr.  Leonard 
that  the  claim-holder  is  an  emphyteuta,  but  only  that  the 
interest  of  the  latter  was  analogous  to  that  of  the  former,  so 
that  it  is  unnecessary  perhaps  to  go  into  the  question  as  to  what 
an  emphyteusis  is ;  but  it  is  sufficient  to  say  that  it  seems  to  me 
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that  an  emphy teuta  is  more  nearly  in  the  position  of  an  owner  of 
the  property  subject  to  the  payment  of  the  fixed  rent  An  emphy- 
teuta,  I  may  observe,  has  no  right  to  mine  as  a  usufructuary 
has,  as  thereby  the  value  of  the  property  would  be  diminished 
(Voet,  6,  3, 11),  and  I  see  no  analogy  between  his  interest  and 
that'of  the  claim-holder.  It  was  not  contended  that  this  is  the 
case  of  a  usufruct,  and  it  seems  clear  to  me  that  it  is  not ;  as, 
though  a  usufructuary  may  have  the  right  to  mine,  he  is  bound 
on  the  expiration  of  the  usufruct  to  repay  tlie  value  of  the 
produce  extracted  (Voet,  6,  3, 11 ;  van  Leeuwen,  Bk.  II,  9, 4),  and 
this  distinguishes  the  case  of  a  usufructuary  from  that  of  a 
claim-holder.  I  am  therefore  of  opinion  that  the  interest  of  a 
claim-holder  is  not  included  within  any  of  the  classes  of  interest 
in  property  known  to  the  Boman-Dutch  law,  but  it  is  sui  generis 
the  creation  of  the  Gold  Law,  and  must  be  regulated  by  the 
provisions  of  that  Law.  The  only  way  provided  by  that  Law  by 
which  the  applicant  is  entitled  to  recover  his  right  to  these 
claims  is  that  pointed  out  by  section  85,  viz.,  by  paying  the 
amount  of  the  arrears  of  licence-moneys  plus  one-fourth  of  such 
arrears  by  way  of  additional  fine.  This  right  to  obtain  new 
licences  may  be  exercised  at  any  time  before  a  sale  of  the  claims 
has  been  effected  on  the  part  of  the  State.  The  Gold  Law  itself 
clearly  contemplates  the  case  of  war,  as  a  burgher's  claims  are 
protected  during  the  period  he  is  absent  on  commando,  and  no 
licence-moneys  are  payable  by  him  in  respect  of  such  period; 
l)ut  the  Law  makes  no  provision  for  the  case  where  the  working 
of  claims  is  rendered  impossible  owing  to  the  existence  of  a  state 
of  war.  I  may  observe  that  under  the  provisions  of  the  Diamond 
Law,  which  in  many  respects  are  very  similar  to  those  of  the 
Gold  Law,  the  nature  of  a  claim-holder's  interest  under  both  Laws 
being  practically  the  same,  provisional  exemption  from  the 
payment  of  licence-moneys  may  be  obtained  where  alluvial 
claims  are  flooded,  a  provision  which  would  be  unnecessary  if 
the  applicant's  contention  as  to  the  applicability  of  the  Boman- 
Dutch  law  regarding  the  loss  of  beneficial  occupation  in  the 
case  of  leases  and  emphyteutical  property  to  such  interests  as 
Q}aim  licences  is  correct  (sec.  39).  So  far  as  I  can  discover,  the 
provisions  of  the  Boman-Dutch  law  as  to  remission  of  rent 


Ex   PARTE  FOURIE.  93 

owing  to  non-beneficial  occupation  are  confined  to  the  cases  of 
lessees  and  emphyteuta  alone,  in  the  latter  perhaps  to  a  restricted 
extent,  and  I  know  of  no  authority  for  the  proposition  that  the 
period  during  which  a  state  of  war  exists  is  to  be  excluded  in 
computing  the  period  of  a  lease,  or  that  such  a  state  of  war 
would  per  se  give  any  claim  to  exercise  a  right  of  renewal  which 
had  lapsed  during  its  continuance.  For  these  reasons  I  am  of 
opinion  that  this  application  should  be  dismissed  with  costs. 

Innes,  C.J.,  intimated  that  Soi/)mon,  J.,  who  was  absent 
presiding  over  the  High  Court,  Johannesburg,  concurred  upon 
similar  grounds. 

Judgment  was  accordingly  entered  for  respondent. 

Applicant's  Attorneys:  Tindall  cfc  Mortimer;  Respondent's 
Attorneys :  Litnn<yn  Jk  Nixon. 
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1902.    June  12,  July  17.    Innes,  C.J.  (in  Chambers). 

Mistake,  in  tranrfer  deed, — Amendment, — Prdclamaiian  No,  10  q/'1902, 
tiecs.  27-33. 

Where  in  an  application  for  an  amendment  of  the  land  register  it 
appeared  that  £,  the  owner  of  two  farms,  Sandfontein  and 
Cypherfontein,  sold  to  T,  applicant's  predecessor  in  title,  the 
whole  of  Sandfontein  and  a  portion  of  Cypherfontein,  defined  by 
beacons,  but  only  transferred  Sandfontein,  and  no  transfer  of 
the  said  portion  of  Cypherfontein  was  passed  to  F,  and  that  E 
subsequently  sold  the  other  remaining  portion  of  Cypherfontein, 
and  pointed  out  the  beacons  in  such  manner  as  to  exclude 
the  piece  sold  with  Sandfontein  to  T;  and  where  it  further 
appeared  that  Ewas  dead,  and  that  his  executrix  could  not 
be  found,  the  Court  granted  a  rule  nisi  calling  on  interested 
paities  to  show  cause  why  the  Registrar  of  Deeds  and  the 
Surveyor-General  should  not  be  authorised  to  do  all  things 
necessary  to  pass  transfer  to  the  applicant. 

This  was  an  application  for  an  amendment  of  the  land 
register,  so  as  to  show  as  still  registered  in  the  name  of 
J.  M.  Esterhuizen  a  certain  piece  of  laud  in  extent  66  morgen 
and  330  square  roods,  and  that  the  said  land  should  be  trans- 

T.P.    02—5 
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ferred  to  A.  P.^  Fourie,  upon  paymeut  of  such  transfer  duty 
as  may  be  due.  The  circumstances  were  as  follows:  In  1870 
J.  M.  Esterhuizen  was  the  owner  of  portion  of  the  farm 
Saudfontein,  No.  32,  in  the  district  of  Pretoria,  under  a  deed 
of  transfer  dated  13th  February,  1868,  and  of  a  portion  of 
the  adjoining  farm  Cypherfontein,  partly  under  a  deed  of 
transfer  dated  27th  December,  1868,  and  partly  by  purchase 
without  transfer  from  one  G.  J.  Coetzee.  In  1870  the  said 
Esterhuisen  sold  to  T.  A.  du  Toit  the  whole  of  his  portion  of 
Sandfontein,  which  was  transferred  to  him  in  1871,  and  a 
part  of  his  portion  of  Cypherfontein  which  had  not  been 
transferred,  du  Toit  remained  in  possession  of  both  portions, 
and  was  under  the  impression  that  the  said  portion  of  Cypher- 
fontein was  a  part  of  Sandfontein.  The  farms  were  both 
unsurveyed  at  the  time,  but  were  sold  by  beacons.  In  1880 
du  Toit  sold  all  his  rights  to  both  pieces  of  land  as  aforesaid 
to  the  applicant.  Other  portions  of  Cypherfontein  had  been 
sold  to  F.  J.  Viljoen  and  id  Joseph  Lewies  respectively  by 
J.  M.  Esterhuizen,  who  pointed  out  the  proper  beacons  of  the 
said  portion,  so  that  there  never  was  any  encroachment  upon 
the  land  already  sold  to  du  Toit.  Viljoen  got  transfer  before 
Esterhuizen  left  the  country,  but  Lewies  only  obtained  transfer 
with  the  aid  of  the  "  Buitengewone  Commissie  "  appointed  in  the 
late  South  African  Republic  to  give  relief  in  cases  where  transfer 
of  land  could  not  be  got  by  reason  of  the  absence  of  the  seller. 
In  r^pstering  the  latter  transfer  an  error  was  made  whereby  the 
land  transferred  to  Lewies  was  registered  as  the  entire  remain- 
ing extent  of  Cypherfontein,  whereas  the  portion  sold  to  du  Toit 
ought  to  have  been  excluded  and  to  have  appeared  as  still  regis- 
tered in  the  name  of  J.  M.  Esterhuizen.  The  said  Esterhuizen 
returned  to  the  Transvaal,  and  died  on  or  about  the  13th  May, 
1886,  at  Lichtenburg,  leaving  no  assets.  His  wife  received 
letters  of  administration,  and  her  whereabouts  was  at  the  date  of 
the  application  unknown.  Relief  was  sought  under  the  Deeds 
Proclamation  (No.  10  of  1902),  sees.  27-33. 

The  prayer- of  the  petition  asked  for: — 

(a)  An  amendment  of  the  land  register  so  as  to  show  as  still 
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rejpsiered  in  the  name  of  J.  M.  Esterhuizen  the  aforesaid  portion 
of  Cypherfontein. 

(6)  That  the  said  piece  of  land  be  transferred  to  A.  P.  Fourie 
upon  payment  of  such  transfer  duty  (if  any)  as  may  be  found  to 
be  due  and  still  payable. 

(c)  Further  relief. 

Gregoi*otv8ki,  for  applicant. 

The  Court  referred  the  papers  to  the  Registrar  of  Deeds  for 
report 

Pc¥rfm(July  17):— 

GregormcsH :  The  report  of  the  Registrar  of  Deeds  is  now  in. 
It  bears  out  the  allegations  contained  in  the  petition,  and  is  in 
favour  of  the  applicant. 

Innes,  C.J. :  Rule  granted,  calling  on  all  interested  persons 
having  or  claiming  any  right  or  title  to  the  portion  in  question 
of  the  farm  Cypherfontein,  No.  880,  Prt^toria,  to  appear  upon  the 
return  day  and  establish  their  claim  to  such  portion ;  also  calling 
upon  all  such  persons  to  show  cause  why  the  Registrar  of  Deeds 
and  Surveyor-General  should  not  be  authorised  to  do  all  things 
necessary  to  enable  transfer  of  this  land  to  be  passed  to 
petitioner  on  payment  of  legal  dues.  Publication  to  be  made 
ODce  in  the  Gazette;  personal  service  to  be  effected  upon  the 
Registrar  of  Deeds  and  the  Surveyor-General.  The  rule  to  be 
made  returnable  on  the  15th  August  next. 

Applicant's  Attorney :  J.  H,  L.  Fimllay. 
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1902.    July  17,  18.    Innes,  C.J.  (in  Chambers). 

liiUrdict — R^$  Htiyinm, 

Application  for  an  oixler  restraining  the  i*espondent  company  from 
alienating  or  encumbering  a  certain  raijnpacht  regisfcered  in  its 
name.  The  respondents  had  entered  into  an  agreement  to  transfer 
all  their  aHsets,  including  the  said  mijnpacht,  to  another  company. 
Previous  to  this  agreement  the  applicant  had  issued  summons  and 
served  a  declaration  upon  the  defendant  company  in  tlie  late  High 
Court  of  the  South  African  Republic  asking  that  the  respondents 
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might  be  ordered  tb  transfer  the  mijnpacht  to  him.  To  this  de- 
claration the  respondent  company  had  excepted,  but  without  plead- 
ing over,  and  the  case  was  still  pending.  It  was  claimed  that 
transfer  of  the  mijnpaeht  should  be  interdicted  as  being  ret  lUi- 
gioia.  Held,  that  an  interdict  should  not  under  the  circumstances 
stated  be  granted. 

This  was  an  application  for  an  order  restraining  the  respond- 
ent company  from  alienating  or  encumbering  a  certain  mijnpacht, 
No.  484  on  portion  of  a  farm  Witpoortje,  No.  44,  district 
Krugersdorp. 

Curiewia,  for  applicant,  stated  the  facts  as  follows :  On  the 
Ist  July,  1886,  S.  J.  P.  du  Toit  leased  to  Messrs.  Jacobsohn 
and  Kaufman  and  H.  Saenger  the  surface  and  mineral  rights 
of  portion  of  Witpoortje  for  one  year,  with  right  of  renewal 
from  year  to  year  for  twenty  years.  On  the  5th  April,  1887, 
this  lease  was  ceded  to  C.  J.  Rhodes,  and  on  the  6th  May,  1887, 
a  mijnpacht  brief,  No.  157,  was  issued  for  five  years  for  100  mor- 
gen  of  the  said  farm.  On  the  19th  May,  1887,  Rhodes  ceded  a 
portion  of  ground  originally  included  in  the  lease,  measuring  302 
morgen,  to  a  certain  J.  E.  de  Villiers,  and  on  the  6th  August, 
1887,  a  mijnpacht  brief  No.  169,  for  five  years,  over  50  morgen 
of  this  ground,  was  issued  to  the  said  de  Villiers.  On  the  24th 
October,  1889,  Rhodes  ceded  to  the  Gordon  Estate  Company — 
the  respondents — ^the  original  lease,  less  the  portion  ceded  to  de 
Villiers.  On  the  26th  March,  1890,  de  Villiers  ceded  his  lease  also 
to  the  respondent  company,  less  mijnpacht  No.  169,  with  the 
stipulation  that  the  said  company  should  maintain,  and  from 
time  to  time  renew,  the  mijnpacht  during  the  currency  of  the 
original  contract  of  lease.  This  stipulation  was  contained  in  a 
letter  from  de  Villiers  to  the  secretary  of  the  Gold  Fields 
of  South  Africa,  Limited,  but  was  omitted  from  the  actual 
cession  of  the  26th  March,  1890.  On  the  2lRt  June,  1892,  the  re- 
spondents renewed  the  original  lease  for  five  years,  and  secured 
a  right  of  renewal  for  thirty  years  from  such  date.  On  the  23rd 
January,  1897,  the  respondents  renewed  the  original  contract 
for  another  five^years.  On  the  11th  February,  1892,  the  Gordon 
Estate  Company  obtained  from  de  Villiers  a  six  months'  option 
to  purchase  mijnpacht  No.  169  for  11,000  fully  paid  up  shares. 
This  option  was  accompanied  by  a  cession  of  the  mijnpacht,  thq 
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oeasion  to  be  returned  if  the  option  was  not  exercisecL  The 
option  was  not  exercised,  but  the  Gordon  Ciompany  renewed  the 
mijnpacht  brief  for  another  five  years  from  6ih  August^  1892, 
and  on  15th  April,  1893,  ceded  the  mijnpacht  back  to  de 
Villieni  On  22nd  April,  1896,  de  VilUers  ceded  the  mijnpacht 
to  applicant  In  August,  1897,  the  respondent  company  applied 
for  a  renewal  of  the  mijnpacht,  which  was  granted  to  them. 
Meanwhile  a  provisional  arrangement  was  entered  into  by 
the  Gk>rdon  Company  with  the  Bohemian  Company  for  the 
transfer  of  all  their  properties,  including  the  mijnpacht  brief, 
and  a  meeting  of  the  Gordon  shareholders  was  called  for  the 
2l8t  inst  to  ratify  the  agreement. 

[Innes,  C.  J. :  The  issue  seems  to  me  to  be  as  to  the  title  of 
the  mijnpacht.  You  can't  try  such  an  issue  on  an  application  of 
this  nature.] 

I  base  my  application  on  the  ground  that  the  question  is  r«0 
lUigiodo. 

[Innes,  C.J. :  The  late  High  Court  refused  your  application.] 

But  not  upon  the  same  ground.  We  now  ask  it  as  being  on 
reBlitigioaa, 

[Innes,  C. J. :  That  raises  a  large  question.  Do  you  maintain 
that  as  soon  as  a  thing  becomes  the  subject  of  a  pending  lawsuit 
all  dealing  with  it  may  be  interdicted  ?] 

The  case  Drief&ntein  Consolidated  Mines  v.  ScUcchauer 
([1902]  1  T.S.  33)  is  in  our  favour. 

[Innes,  C.J. :  There  Uie  title  was  dear  The  cyanide  had 
been  stolen.] 

By  consent  the  case  was  postponed  till  18th  July. 

Pos<Ai(Julyl8):— 

Curlevns,  for  applicant:  Our  application  is  made  oil  the 
ground  that  there  is  an  action  for  a  right  in  rein  pending.  We 
are  going  to  contend  in  the  case  pending  that  in  receiving  their 
renewed  mijnpacht  brief  respondents  were  merely  trustees  for 
applicant  We  do  not  ask  here  for  the  Court  to  declare  that  the 
mijnpacht  belongs  to  us,  but  there  is  a  bond  fide  contention.  As 
the  application  had  been  refused  by  the  late  High  Court,  it 
should  not  come  to  the  Court  now  unless  there  were  new  facts 
which  distinguished  this  from  the  other  application. 
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[Innes,  C.J. :  Do  you  ask  for  an  interdict  on  the  merits  ?] 

To  this  extent  that  we  do  allege  we  have  a  right,  and  that 
there  arc  new  elements  in  the  case.  It  would  be  too  much  to 
ask  us  in  an  interlocutory  application  to  prove  that  our  conten- 
tion is  absolutely  indefeasible.  It  will  be  sufficient  on  this  head 
if  we  can  satisfy  the  Court  that  there  is  reasonable  ground  of 
success  in  our  claim.  The  other  question  is  as  to  whether  the 
Court  will  allow  the  property  to  be  alienated,  it  being  a  subject 
of  dispute.  It  is  affected  by  a  vitmm  litigio9um.  By  the  civil 
law  the  sale  of  a  res  litigiosa  was  absolutely  invalid.  The 
older  Roman-Dutch  law  made  the  sale  of  a  right  in  rem  which 
was  the  subject  of  a  lawsuit  punishable.  Judging  from  the  later 
writers,  the  punishment  was  done  away  with,  hxit  the  plaintiff, 
if  successful,  was  allowed  to  follow  up  his  property  in  the  hands 
of  third  parties.  Refer  to  Voet,  44,  6,  sec.  3 ;  Grotius,  3,  14,  10 ; 
van  der  Eeessel,  sec.  630.  But  the  fullest  statement,  and  that 
on  which  I  specially  rely,  is  to  be  found  in  Joannes  k  Sande, 
chap.  9,  sees.  1, 14, 16,  17, 18  (Webber's  Translation). 

[Innes,  C.J. :  Sande  wrote  on  Frisian  law.] 

Yes ;  but  he  quotes  Voet  and  Gail,  and  the  law  was  the  same 
throughout.  Surely  the  practice  as  stated  by  him  is  sound. 
Otherwise  we  have  action  on  action  and  an  indefinite  regrefvrion. 
This  point  has  never  been  decided  in  South  Africa,  and  it  is 
desirable  that  the  Court  should  lay  down  the  principle  once  for 
all.  There  was  an  application  in  which  the  matter  was  discussed 
before  the  late  High  Court,  but  it  hcbs  never  been  decided  in  any 
neat  form.  There  is  authority  for  saying  that  the  protection  of 
the  doctrine  of  res  litigioaa  was  given  before  litis  corUestaiio. 
By  the  Roman  law  there  was  no  protection  till  litis  contesteUio  ; 
but  Voet  (44,  6,  1)  says  the  old  law  remains  in  force  with 
reference  to  actions  in  personam,  but  with  regard  to  actions 
in  rem  it  dates  from  citatio,  which  I  maintain  is  the  filing  of 
the  declaration. 

[IxNES,  C.J. :  The  weight  of  authority  is  that  there  was  no 
res  litigiosa  till  the  stage  of  litis  contestafio  in  the  action  had 
been  reached,  and  it  has  been  decided  in  the  Cape  that  the 
equivalent  of  litis  contestatio  in  our  practice  is  the  closing  of  the 
pleadings.] 
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Sande  (chap.  8,  sec.  2)  says  litis  conteatatio  or  citatio.  In 
personal  actions  there  is  no  res  litigiosa  till  litis  contestation  but 
in  real  actions  after  citation.  Citation  was  our  summons,  or 
-whiea  the  statement  of  claim  is  in  the  declaration,  from  the 
declaration. 

[Innes,  C. J. :  There  must  be  some  definite  stage  at  which  the 
doctrine  of  res  litigiosa  begins  to  operate.  Now,  what  is  that 
stage?] 

The  filing  of  the  declaration,  or  whatever  document  contained 
the  statement  of  the  claim. 

[Innes,  C. J. :  Ought  not  defendant's  contention  to  be  placed 
on  record  before  the  doctrine  begins  to  operate  ?] 

That  will  apply  to  personal  actions. 

[Inkbs,  C.J. :  Litigiosity  does  not  apply  to  personal  actions  at 
all.  You  say  this  is  an  action  in  rem,  and  perhaps  in  substance 
it  is,  but  look  at  your  prayer.  You  ask  for  an  order  compelling 
the  Gordon  Estate  Company  to  transfer  the  mijnpacht  to  you. 
You  don't  ask  for  a  declaration  of  rights.  Judging  from  the 
prayer  the  claim  would  be  one  in  persoTiam.] 

Our  contention  is  it  is  really  a  claim  for  the  ownership  of 
property. 

[Innes,  C.J. :  You  say  they  are  trustees  for  you,  and  must 
hand  over.     That  is  personal.] 

I  submit  that  in  an  action  for  an  immovable  the  protection 
of  res  litigiosa  did  not  wait  till  litis  contestatio ;  so  why  in  our 
practice  should  it  wait  till  defendant  has  filed  his  plea  ?  I  ask 
the  Court  to  lay  down  a  hard  and  fast  practice.  I  maintain 
under  circumstances  where  a  thing  becomes  res  litigiosa,  it  is 
not  necessary  to  establish  an  actual  clear  right  to  entitle  to  an 
interdict  An  interdict  can  be  granted  when  the  legal  right  on 
which  it  is  based  is  doubtful.  See  Joyce  on  Injunctions, 
p.  1030.  All  we  ask  is  to  have  our  rights  preserved  intact  for 
the  decision  of  the  Court. 

Seioard  Brice,  K.C.  (with  him  de  Wet),  for  respondent  com- 
pany, was  not  called  upon. 

Innes,  C.J. :  Mr.  Cxirleivis  has  argued  his  case  very  fully, 
and  brought  forward  every  argument  which  could  be  adduced, 
but  he  has  failed  to  convince  me  that  he  is  entitled  to  the  relief 
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claimed.  This  is  an  application  by  S.  H.  Coronel  against  the 
Gordon  Estate  and  Gold  Mining  Co.  for  an  order  restraining 
them  from  alienating  or  encumbering  mijnpacht  No.  484  on  a 
certain  farm  Witpoortje,  in  the  district  of  Krugersdorp.  The 
applicant,  who  is  plaintiff  in  the  main  action,  practically  sets 
up  the  case  that  the  respondents,  who  are  in  possession  and 
have  received  a  grant  or  a  mijnpacht  brief  in  their  own  name, 
are  merely  trustees  acting  in  his  interest  It  appears  that  the 
petitioner  on  the  19th  July,  1899,  applied  to  the  late  High  Court 
for  an  interdict  restraining  the  alienation  of  this  mijnpacht  by 
the  Gordon  Estate.  Company.  This  interdict  was  refused,  and 
thereupon  the  petitioner  instituted  an  action  against  the  said 
company  for  transfer  of  the  mijnpacht  brief.  In  this  iftction 
declaration  was  tiled,  certain  exceptions  were  taken  to  it  and  set 
down  for  argument,  but  subsequently  withdrawn  from  the 
roll  in  consequence  of  the  disturbed  state  of  the  country. 
It  appears  now  that  the  Gordon  Estate  Company  has  lately 
entered  into  a  provisional  agreement  with  the  Bohemian  Gold 
Mining  Company  for  the  taking  over  of  all  its  property  and 
assets,  including  the  mijnpacht.  A  meeting  of  the  share- 
holders of  the  respondent  company  has  been  called  for  the 
21st  inst.  for  the  purpose  of  ratifying  the  agreement,  and  the 
applicant  now  appears  to  ask  that  such  transfer  of  the  mijn- 
pacht as  is  contemplated  may  be  restrained.  The  contention 
of  the  applicant  proceeds  upon  two  grounds,  iirst  upon  the 
merits,  and  secondly  on  the  ground  that  the  matter  is  res 
litigioda,  and  tliat  he  is  therefore  entitled  to  have  his  rights 
secured  until  the  decision  of  the  action.  With  regard  to  the 
merits  of  the  case,  I  may  say  I  have  read  through  the  papers,  and . 
^he  question  is  a  complex  and  intricate  one.  Still  it  is  dear  that 
on  the  documents  as  they  stand  there  is  no  such  definite  and 
unmistakable  right  as  would  justify  an  interdict  But  there  is 
another  reason  which  makes  it  (juite  impossible  to  grant  the 
order  (m  that  ground.  The  defendants  have  filed  no  plea,  and 
without  a  full  knowledge  of  the  allegations  which  they  might 
set  up  from  their  side,  I  must  refuse  to  decide  this  applica- 
tion on  the  merits.  There  remains,  then,  the  second  ground  on 
which  Mr.   Curlewia  has  based  his  contention,  viz.,  that  the 
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matter  is  res  litigiosa,  and  as  such  cannot  be  alienated.  Now,  it 
is  undoubtedly  the  cctse  that  under  Roman  law  any  right  which 
was  res  litigiosa  could  not  be  alienated.  But  a  thing  only 
became  a  res  litigiosa  when  there  was  an  action  in  rem  pending 
oonceming  it ;  the  doctrine  of  litigiosity  had  no  place  in  regard 
to  merely  personal  action.  Coming  to  Roman -Dutch  law,  there 
is  some  authority  for  the  proposition  that  the  same  rule  pre- 
vailed. Joannes  k  Sande  adopts  the  doctrine,  and  speaks  as  if  it 
prevailed  in  all  the  Dutch  courts.  Now  this  authority  is  undeni- 
ably weighty,  but  there  is  great  and  later  authority  for  another 
view.  Voet,  van  der  Keessel,  Grotius,  and  Qroenewegen  hold 
that  there  may  be  alienation  of  a  res  litigiosa,  saving  always 
the  right  of  recourse  against  third  parties  by  summary  pro- 
cess. I  am  sorry  that  I  should  have  to  decide  an  important 
point  like  this  sitting  alone  and  without  the  assistance  of  my 
brother  judges.  Still  the  matter  hets  come  up,  and  I  have  to 
express  my  opinion  on  the  issue  as  brought  before  me.  I  think 
then  that  the  weight  of  Roman- Dutch  law  authority  does  not 
forbid  the  alienation  of  a  res  litigiosa.  But  even  if  the  doctrine 
of  res  litigiosa  is  to  be  applied  it  would  be  necessary  to  fix  some 
point  or  stage  in  process  of  an  action  at  which  it  shall  begin  to 
operate.  This  is  desirable  and  necessary  in  the  interest  of  the 
public  who  may  have  dealings  with  a  litigant.  Now  the  only 
point  or  stage  in  the  proceas  at  which  to  fix  the  vesting  of  this 
right  to  prohibit  alienation  would  be  the  litis  contestatio.  This 
was  a  well-defined  stage  in  Roman  procedure,  and  is  also 
clearly  marked  in  Roman-Dutch  practice.  If  in  any  way  this 
doctrine  is  to  be  held  applicable,  the  point  at  which  it  begins  to 
operate  must,  in  my  opinion,  be  the  litis  contestatio.  The  ques- 
tion as  to  what  that  represents  in  our  procedure  has  been  settled. 
In  the  case  of  the  Executors  of  Meyer  v.  Geriche  (Foord's 
Reports,  p.  14)  the  Chief  Justice,  Sir  Henry  de  Villiers,  con- 
sidered this  matter,  and  decided  that  the  point  which  in  oav 
juractice  corresponds  to  the  litis  contetftatio  is  the  close  of  the 
pleadings.  Now  in  this  case  there  has  been  no  close  of  the 
pleadings.  I  cannot  understand  why  when  the  exceptions  were 
taken  the  defendants  did  not  plead  over.  But  so  it  is,  and  the 
pleadings  liave  not  been  closed.     On  every  ground,  then,  the 
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applicant  has  not  made  out  a  case,  and  the  application  must  be 
refused  with  costa  I  may  add  that  it  appears  that  there  is  a 
stipulation  that  the  Bohemian  Company  should  take  over  the 
assets  of  the  respondent  company  subject  to  all  defects  of  title, 
80  that  applicant  will  always  be  able  to  secure  his  rights  if  he 
can  make  out  his  principal  contention. 

Applicant's  Attorneys :  Roath  it*  WesaeU;  Respondents'  Attor- 
neys :  Stegmann,  Esdden  cC*  Roos, 
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Re  DU  PREEZ. 

1902.    May  22.    Innes,  J.P.,  and  Solomon  and  Wessbls,  J.J. 

Ouardian. — Removed  a/ guardian  on  ground  of  ah%emM. 

Tlie  Court  has  the  pover  under  Roman-Dutch  law  to  temporarily 
remove  a  guardian  on  the  ground  of  absence,  and  appoint  a 
temporary  guardian  in  hia  place. 

This  was  an  application  for  the  removal  of  P.  H.  Steyn 
from  the  office  of  guardian  to  cei*tain  minors,  and  for  the 
ajqpointment  of  applicant  in  his  place. 

The  petition  showed  that  P.  H.  Steyn  was  a  prisoner  of  war, 
and  had  been  sent  out  of  the  country  by  the  military  authoritiea 
The  i^plioant  was  anxious  to  be  appointed  guardian  so  as  to  be 
enabled  to  raise  money  for  the  education  of  the  minors  in 
qiie8ti<ML 

Barry,  for  applicant:  Certain  acts  require  to  be  done  to 
provide  for  the  education  of  the  minor  children,  and  the 
guardian  is  absent  There  is  no  allegation  of  misconduct 
a^nst  the  guardian,  but  the  necessity  of  the  case  would  be 
mifficient  authority  for  the  application. 

Innes,  J.P.  :  It  appears  that  there  is  nothing  against  the 
guardian  except  that  he  is  absent  and  incapable  of  performing 
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certain  necessary  acts.  The  difficulty  in  the  way  of  granting 
this  application  is  that  our  statute  law  does  not  provide  for  the 
removal  of  a  guardian  under  circumstances  of  this  nature.  Law 
No.  12  of  1870,  sec.  42,  only  provides  that  a  guardian  may  be 
removed  from  office  in  case  of  misconduct,  neglect  or  default. 
Now  the  present  case  would  be  exactly  covered  by  sec.  88  of 
Proclamation  No.  28  of  1902,  which  empowers  the  Court  to  sus- 
pend or  remove  a  guardian  who  Ls  unable  to  discharge  his  duties 
by  reason  of  absence,  other  avocations,  failing  health,  or  other 
sufficient  cause,  and  to  substitute  some  other  person  in  his  place ; 
but  this  Proclamation  only  takes  effect  from  the  Ist  of  June. 
Accordingly  we  must  fall  back  upon  the  common  law.  My 
attention  has  been  directed  by  my  brother  Wessels  to  an 
authority,  IVfontanus  {tie  Jure  Tatelariim  et  Cui^ationum, 
chap.  21,  sec.  5),  who  lays  down  that  when  a  tutor  is  absent 
a  temporary  tutor  may  be  appointed  in  his  place.  This  applies 
directly  to  the  facts  of  the  present  application.  I  find  also  that 
in  the  Cape  Colony  the  Supreme  Court  has  on  one  occasion 
appointed  a  tutor  dative  to  minors  whose  father  had  deserted 
them  and  left  the  country  (In.  re  Minora  Leach,  6  C.T.R  328). 
The  Court  will  therefore  grant  an  order  temporarily  removing 
P.  H.  Steyn,  and  appointing  the  petitioner  in  his  place  as 
temporary  guardian  of  the  minors,  the  petitioner  to  give 
security  required  by  law.  But  upon  the  return  of  Steyn  the 
guardianship  of  the  petitioner'  will  cease. 
Solomon  and  We.sse]Us,  J.J.,  concurred. 

i    Applicant's  Attorneys :  Tindall  (k  MartiTner. 
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Ex  PARTE  STANLEY. 
1902.    May  29.    Innes,  J.P.,  and  Solomon  and  Wessels,  J. J. 
Attorney, — Unsatisfied  judgment  hidoraed  on  certificate, — Admission. 

Where,  on  an  application  for  admiFwion  as  an  attorney,  it  appeared 
from  applicant's  certificate  that  there  were  unsatisfied  judgments 
outstanding  against  him,  the  Court  granted  an  order  for  his  ad- 
mission, but  subject  to  his  producing  proof  within  three  months 
that  the  judgments  were  not  for  debts  connected  with  professional 
transactions. 

This  was  an  application  for  admission  as  an  attorney.  On 
the  applicant  s  certiiicate  were  indorsed  four  unsatisfied  County 
Court  judgments,  and  the  matter  had  stood  over  for  a  week  for 
the  production  of  full  particulars  as  to  the  judgments  in  question. 

The  applicant,  called  by  the  Court,  stated  tJiat-  he-  was  sure 
none  of  the  judgments  in  question  were  connected  with  pro- 
f eflsional  business ;  two  were  tailor's  bills,  and  he  could  not 
remember  what  the  others  were.  He  had. not  paid  the  debtSi 
because  he  had  never  been  in  a  position  to  do  so. 

Ruhie,  for  applicant:  There  is  nothing  against  applicant's 
honour;  he  has  never  been  suspended  from  practice,  and  his 
name  is  still  on  the  roll  of  English  solicitors. 

The  Court  held  that,  though  the  applicant  s  explanation  was 
not  sufiScieutly  full,  it  did  not  feel  justified  in  refusing  him 
admission  to  practise,  and  accordingly  granted  the  order  and 
allowed  the  applicant  to  take  the  oath,  subject,  however,  to  his 
clearly  satisfying  the  Coui-t,  by  lodging  full  particulars  with  the 
Registrar  within  three  months,  that  the  debts  were  not  connected 
with  his  professional  transactions.  Failing  the  production  of 
such  satisfactory  explanation,  the  applicant  would  cease  to  have 
the  right  to  practise. 

Applicants  Attorneys :   Wehhefi*  &  Kennerley, 
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REX  V.  CLAPP. 

1902.    Jtine  12.     Ixnes,  J.P.,  and  Wessels,  J. 

Crimiiud  procedure, — LoUert/,  meaniiuj  of. — Bicycle  chih. — Law  No.  7 
O/1890. 

The  accused  had  conducted  a  so-called  "  bicycle  club,''  the  system  of 
which  was  as  follows  :  100  persons  sign  an  undertaking  to  pay  the 
sum  of  10s.  a  week  each  for  a  period  of  fifteen  weeks ;  two  bicycles 
are  drawn  each  week  by  lot,  the  drawers  then  ceasing  to  \yct 
members  of  the  club  without  making  any  further  payments ;  at 
the  expiration  of  fifteen  weeks  30  members  will  have  each  drawn 
a  bicycle  at  prices  varying  from  lOs.  to  £7,  lOs.,  and  the  remaining 
70  members,  having  each  paid  £7,  10s.,  then  have  the  right  to 
acquire  a  bicycle  each  at  the  ordinary  price  of  £15,  15s.  by  paying 
the  balance,  namely,  £8,  53.  Held^  that  this  scheme  was  a  lottery, 
and  was  therefore  illegal  under  Law  No.  7  of  1890. 

This  waa  an  appeal  against  a  conviction  by  the  Chief  Magis- 
trate of  Johannesburg.  The  accused  was  charged  with  contra- 
vening the  four  sub-sections  of  sec.  1  of  Law  No.  7  of  1800,  which 
reads  as  follows:  "  Any  person  who  either  personally  or  by  his 
duly  authorised  representative  or  as  the  representative  of  some 
other  person  or  persons,  whetlier  known  or  unknown,  sliall :  (a) 
Elstablish  or  start  a  lottery  or  be  concerned  therein  as  participator 
in  the  profits  thereof  whether  as  a  partner  or  in  any  other  way ; 
(6)  manage,  conduct,  or  in  any  way  whatsoever  help  in  the  man- 
agement or  conduct  thereof ;  (c)  sell  or  dispose  of  any  ticket  in  a 
lottery,  or  offer  to  sell  or  dispose  of  or  take  or  purchase  or  have 
any  share  therein ;  ((i)  knowingly  permit  any  house,  room,  or 
other  place  under  his  supervision  to  be  used  for  the  management 
or  conduct  of  a  lottery  or  for  any  object  in  connection  thei'ewith, 
shall  be  guilty  of  a  contravention  of  this  Law,  and  shall  upon 
conviction  be  punished,"  &c.,  &c. 

The  evidence  in  the  Court  below  showed  that  the  accused  had 
conducted  a  so-called  "  bicycle  club,"  the  system  of  which  was 
that  100  persons  should  sign  an  undertaking  to  pay  the  sum  of 
10s.  a  week  each  for  a  period  of  fifteen  weeks.  Two  bicycles 
were  drawn  each  week  by  lot,  and  the  drawers  of  these  machines 
were  then  to  cease  to  bo  members  of  the  club  without  having  to 
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make  any  further  payment  in  addition  to  the  weekly  instalments 
tliey  hod  paid  at  the  date  of  the  drawing.  At  the  expiration  of 
iiftecn  weeks  the  position  would  be  that  30  persons  had  each 
drawn  a  bicycle  at  prices  varying  from  lOs.  to  £7,  10s.,  while 
the  reuiaiuiug  70  members,  having  paid  £7, 10s.  each,  would  then 
have  the  right  to  acquire  a  bicycle  each  at  the  ordinary  price  of 
£15,  15s.  by  paying  the  balance,  namely,  the  sum  of  £8,  Ss.  The 
Chief  Magistrate  held  that  this  scheme  was  a  lottery  under  sec.  6 
of  Law  No.  7  of  1890,  whicli  says :  "  Lottery  shall  mean  any  lottery 
ill  the  general  and  accepted  meaning  of  that  word,  which  is 
founded  on  subscription,  and  more  especially  any  scheme,  institu- 
tion, system,  plan,  or  design  by  means  of  which  a  prize  or  prizes 
shall  or  may  be  won,  or  drawn,  or  awarded  according  to  what 
may  be  determined  by  lot,  or  by  a  throwing  of  dice,  or  by  any 
other  method  of  selection  by  chance,  irrespective  whether  the 
happening  of  any  accidental  occurrence,  other  than  the  result  of 
the  application  or  use  of  such  dice,  or  other  method  of  selection 
by  cliance,  be  an  element  in  determining  such  award  or  selection  or 
not."  And  he  accordingly  found  the  accused  guilty  and  imposed 
a  line  of  £5,  or  in  default  of  payment  imprisonment  for  seven  days. 
Against  this  conviction  the  accased  appealed  on  the  ground  that 
the  evidence  did  not  disclose  such  a  scheme  or  transaction  as 
constituted  a  contravention  of  sec.  1  of  the  above-mentioned  Law. 

Leomird,  K.C.y  for  the  accused:  This  scheme  does  not  con- 
tniveue  the  Lottery  Law  at  all.  Some  members  get  their 
bicycles  cheap,  but  no  one  pays  more  than  the  ordinary  trade 
price.  There  is  no  possibility  of  loss,  and  it  is  to  prevent  loss 
that  lotteries  are  prohibited.  The  word  "  lottery  "  must  be  given 
its  ordinary  meaning,  and  in  that  sense  the  unlucky  ones  lose 
everything. 

[Innes,  J.P.  :  A  man  might  join  the  club,  pay  10s.,  and  with- 
draw.   Then  there  would  be  a  clear  profit  of  10s.] 

We  must  assume  that  all  the  members  join  with  the  intention 
of  going  through  with  the  matter  This  arrangement  is  as  hand 
fide  as  a  building  society. 

Matthews,  for  the  Crown :  There  is  no  local  case  bearing  on 
the  question,  but  there  are  English  cases  in  point ;  see  Wharton's 
Crimival  Law  (vol.  2,  sec.  1490,  chapter  on  lotteries) ;  AUfHirt  v. 
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Nwtt  (14  L.J.,  C.P.  272);  42  George  III,  chap.  119,  sec.  2  ;  Morris 
V.  Blackman  (10  Jur.,  N.S.  520);  Queen  v.  Harris  (Cox's 
Criminal  Canea,  vol.  10,  p.  352);  Taylor  v.  Smetton  (11  Q.B.D. 
207);  Hunt  v.  WiUiaim  (52  J.P.  821).  The  real  test  is  that  the 
drawinc^  is  by  chance  and  that  the  element  of  skill  is  not  present 
It  is  immaterial  whetlier  any  person  got  a  prize  or  not. 

Leonard,  K.C.,  in  reply :  In  every  case  quoted  by  my  learned 
friend  there  is  an  element  present  which  is  absent  in  our  case. 
In  this  arrangement  every  member  gets  full  value  for  what  he 
puts  in.  The  English  cases  cited  are  based  on  statute,  and  in 
every  case  but  one  there  was  a  deliberate  attempt  to  evade  the 
law. 

Innes,  J.P. :  The  appellant  was  charged  with  contravening 
sec  1  of  Law  No.  7  of  1890,  in  that  he  did  wrongfully  and  unlaw- 
fully establish  or  start  a  lottery  in  Von  Brandis  Square ;  manage, 
conduct,  or  help  in  the  management  and  conduct  of  the  said  lottery ; 
sell  a  ticket  in  the  lottery  to  one  J.  Andrews,  and  knowingly 
permit  premises  under  his  supervision  to  be  used  for  the  manage- 
ment and  conduct  of  the  lottery.  It  is  common  cause  that  the 
accused  did  manage  a  so-called  "  bicycle  club  "  on  the  terms  and 
conditions  advertised,  the  particulars  of  which  it  is  unnecessary 
for  me  to  recapitulate ;  and  it  only  remains  for  us  to  decide 
whether  this  scheme  or  arrangement  constitutes  a  lottery  as 
defined  by  Law  No.  7  of  1890.  If  it  does,  then  the  accused  was 
rightly  convicted.  Now  sec.  6  of  that  Law  says :  "  Lottery  shall 
moan  any  lottery  in  the  general  and  accepted  meaning  of  that 
word,  which  is  founded  on  subscription,  and  more  especially  any 
scheme,  institution,  system,  plan,  or  design  by  means  of  which  a 
prize  or  prizes  shall  or  may  be  won,  or  drawn,  or  awarded  accord- 
ing to  what  may  be  determined  by  lot,  or  by  a  throwing  of  dice, 
or  by  any  other  method  of  selection  by  chance,  irrespective 
whether  the  happening  of  any  accidental  occurrence,  other  than 
the  result  of  the  application  or  use  of  such  dice,  or  other  method 
of  selection  by  chance,  be  an  element  in  determining  such  award 
or  selection  or  not."  This  definition  begins  by  sayfng  that 
"lottery"  must  be  taken  in  its  general  and  accepted  meaning, 
and  Mr.  Leonard  has  argued  that  the  word  must  be  interpreted 
in  this  sense.     Now  what  is  the  general  and  accepted  meaning  of 
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the  word  "  lottery  "  ?  Webster  in  his  dictionary  defines  it  as  a 
**  distribution  of  prizes  by  lot  or  chance/'  and  this  definition  was 
accepted  in  the  case  of  Taylor  v.  Smettoii.  In  the  present  case 
what  is  the  prize  ?  The  cheap  bicycle  to  be  ac(][uired  at  a  price 
vftrying  between  10s.  and  £7, 10s.  This  is  undoubtedly  a  prize, 
and  the  scheme  contemplated  a  distribution  of  a  certain  number 
of  cheap  bicycles.  Then  was  the  distribution  of  the  prizes 
arranged  by  chance  or  lot  ?  Undoubtedly  it  was.  And  therefore 
if  we  apply  the  ordinary  general  acceptation  of  the  term  "  lottery  " 
as  a  distribution  of  prizes  by  lot  or  chance,  the  modus  operandi 
of  this  "  bicycle  club "  falls  within  the  definition.  But  sec.  6 
goes  on  to  give  a  more  specific  definition  of  the  word.  And  if 
we  use  the  expression  in  the  sense  so  specifically  defined  it  is 
clear  that  the  method  adopted  by  the  club  amounts  to  a  lottery. 
Mr.  Leonard,  however,  contended  that  it  could  not  be  a  lottery 
because  no  one  lost,  and  it  did  not  come  within  the  mischief  con- 
templated by  the  statute.  But  we  must  consider  the  preamble 
of  the  Law,  which  shows  that  the  legislature  rightly  or  wrongly 
determined  to  put  down  all  lotteries  whether  people  lost  by  them 
or  not.  A  hard  case  might  arise,  but  we  can  only  administer  the 
law.  In  this  insifeince,  however,  there  is  an  element  of  mischief 
present.  For  it  is  clear  that  the  effect  of  the  present  arrange- 
ment is  to  induce  persons  to  risk  sums  varying  from  10s.  to 
£7, 10s.  in  the  hope  of  getting  a  prize.  A  member  may  not  be 
fortunate  enough  to  draw  a  bicycle,  and  then  if  he  does  not  take 
advantage  of  his  right  to  purchase  one  by  paying  the  balance  of 
the  ordinary  price,  he  will  lose  all  he  has  risked.  The  scheme 
of  the  clut  is  a  lottery  in  both  senses,  and  the  Chief  Magistrate 
was  right  in  convicting  the  accused.  The  appeal  must  therefore 
be  dismissed. 

Wessels,  J.,  concurred. 
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Re  LABISTOUR 

1902.    June  12.    Innes,  J.P.,  aud  Wessei^s,  J; 

Advoeaie. — Natal  advocate. — Admisnon, 

A  Natal  advocate  who  has  practiised  as  such  advocate  for  seven 
successive  years  at  the  date  of  the  taking  effect  of  Proclamation 
(Transvaal)  No.  U  of  1902  is  entitled  to  be  admitted  as  an 
advocate  in  the  Transvaal  under  sub-sec.  {d)  of  sec.  10  of  that 
Proclamation,  even  where  the  date  of  his  formal  enrolment  as 
an  advocate  was  less  than  seven  years  before  such  taking  effect^ 
but  where  by  Rules  of  Court  in  Natal  his  admission  had  been 
ordered  to  date  back  to  the  actual  commencement  of  his  practice 
as  advocate,  provided  that  at  the  time  of  his  application  for  such 
admission  he  is  not  carrying  on  directly  or  indirectly,  nor  is 
directly  or  indirectly  interested  in  the  business  of  any  attorney. 
SeynhUj  an  advocate  of  the  late  Orange  Free  State  would  be 
entitled  to  admission  under  the  same  conditions. 

This  was  an  application  for  admission  as  an  advocate. 
From  the  petition  it  appeared  that  the  applicant  was  admitted 
as  an  attorney  of  the  Supreme  Court  of  Natal  on  the  30th 
November,  1881,  and  from  1887  had  practised  continually  as  an 
advocate  as  well  as  an  attorney  in  all  the  courts  of  Natal.  On 
the  12th  January,  1899,  applicant  was  admitted  as  an  advocate 
of  the  Supreme  Court  in  Natal,  such  admission  to  be  deemed  to 
take  effect  as  from  the  30th  November,  1884,  in  terms  of  the 
Rules  of  Court  of  the  17th  September,  1877,  which  provide  as 
follows : — 

''  (1)  Any  person  who  shall  as  an  admitted  advocate  of  the 
Supreme  Court  have  also  practised  under  the  Rules  of  the  said 
Court  for  three  years  &s  an  attorney  thereof,  and  who  shall 
desire  to  be  in  fact  admitted  as  an  attorney  of  the  said  Court, 
shall  for  such  purpose  be  deemed  within  the  14th  rule  of  the 
Rules  of  Court  of  the  7th  April,  1863,  and  shall,  if  so  admitted 
thereunder,  be  deemed  to  have  been  so  at  the  expiration  of  such 
three  years,  though  the  application  for  admission  may  have  been 
made  at  any  time  thereafter. 

"(2)  The  foregoing  rule  of  this  date  shall  apply  mutatis 
mutandis  to  any  person  who  shall  as  an  admitted  attorney  of 
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Uie  said  Court  have  practised  un^cr  the  Rules  theicof  for  three 
years  as  an  advocate  of  the  said  Court,  and  who  sliall  desire  to 
be  in  fact  admitted  as  an  advocate  thereof." 

Since  November,  1901,  when  applicant  was  appointed 
Attomey-Qeneral  of  Natal,  he  had  practised  as  an  advocate 
only,  and  he  was  in  no  way  interested  in  any  attorney's  business. 

Ward,  K.C.,  for  applicant :  Mr.  Labistour  ha*<  practised  before 
all  the  Natal  courts  as  an  advocate  since  1877,  thoui(h  he  was 
not  admitted  as  such  till  1899.  I  submit  that  his  case  falls 
within  sec.  10  (d)  of  Proclamation  No.  14  of  1902,  which  admits 
"any  person  who  shall  have  been  admitted  to  practise  as  an 
advocate  in  the  Supreme  Court  of  any  colony  or  state  now 
forming  part  of  British  South  Africa,  and  who  at  tlie  date  of 
the  taking  effect  of  this  Proclamation  shall  have  practised  as 
such  advocate  for  a  period  of  seven  years  successively." 

Ltonanl,  K.C.,  for  the  Bar  Council :  I  ask  the  Court  to 
scrutinise  the  application  carefully!  Obviously  what  is  contem- 
plated is  that  there  should  have  been  a  previc^us  admission, 
and  then  a  subsequent  practice  as  an  advocate.  The  words 
"practise  as  an  advocate"  exclude  all  who  have  practised  both 
as  attorney  and  advocate. 

[Innes,  J.P.  :  Sec.  10  (d)  must  have  been  inserted  to  meet 
the  cases  of  practitioners  in  Natal  and  the  former*  Orange  Free 
State.] 

It  should  not  be  interpreted  in  a  sense  contrary  to  the  tendency 
of  the  other  sections.  The  extraordinary  Rules  of  1877  can  have 
no  force  outside  Natal  so  as  to  make  applicant's  admission  in 
that  colony  date  back  from  1899  to  1884. 

[IXNES,  J.P. :  We  must  suppose  that  persons  who  practise  in 
Natal  are  entitled  to  do  so.] 

[Wessei^s,  J.:  The  words  of  the  section  are  ''admitted  to 
practise"  not  "admitted  and  pnurtiscd."] 

This  case  has  been  spning  upon  us  and  we  aie  not  prepared 
to  go  into  it  without  fuller  coiisideration.  Tiie  (juostion  is  im- 
portant because  it  affects  the  relationship  between  this  Bar  and 
the  English  Bar.  The  latter  will  never  grant  recipivxiity  to  any 
Bar  which  adnnts  the  dual  capacity  in  any  shajHi  or  form. 

Inxes,  J.P. :  Mr.  Leonard  has  Siiid  that  this  application  has 
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been  sprung  upon  the  Bar  Council.  However,  his  argument  has 
been  quite  sufficient  to  raise  all  the  questions  which  require  con- 
sideration. We  have  to  consider  whether  the  present  case  falls 
within  the  terms  of  sec.  10  {d)  of  the  Administration  of  Justice 
Proclamation.  In  my  opinion  it  does.  The  section  referred  to 
was  clearly  intended  to  place  advocates  who  had  previously 
practised  in  Natal  and  the  late  Orange  Free  State  in  a  more 
favourable  position  than  other  advocates.  Otherwise  the  section 
would  be  entirely  nugatory.  To  what  other  colonies  or  states  df 
British  South  Africa  could  it  refer  ?  Mr.  Labistour  fulfils  all  the 
requirements  for  admission  under  that  section,  and  the  petition 
will  therefore  be  granted  subject  to  the  oath  being  taken  in  open 
Court.  No  order  of  admission  can,  of  course,  be  made  out  till 
the  oath  is  so  taken. 

Wesseus,  J.,  concurred. 

Applicant's  Attorneys :  Rooth  cfe  Weseels. 
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1902.    August  5.    Innes,  C.J.,  and  Solomon,  J. 

Pmctice. — Pleading, — Striking  out  paragraphs, — Rule  of  Court  35. — 
Eaception, — Postponements, —  Variation  of  deed  by  previous  letters. 

Where  a  deed  is  relied  on  to  found  an  action,  its  terms  cannot  be 
varied  by  letters  which  passed  between  the  parties  to  it  previous 
to  its  execution,  and  paragraphs  in  a  declaration  by  which  a 
plaintiff  seeks  90  to  vary  a  deed  will  be  struck  out. 

Where  particular  paragraphs  in  a  pleading  are  objected  to,  the  proper 
procedure  to  give  effect  to  such  objection  is  to  apply  to  have  the 
paragraphs  struck  out  under  rule  35  of  the  Rules  of  Cpurt.  In 
the  case  of  an  objection  which  goes  to  the  root  of  the  whole 
pleading,  the  proper  course  is  to  proceed  by  way  of  exception. 

A  party  excepting  to  a  declaration  or  plea  should  also  plead  over  on 
the  merits. 

Argument  on  certain  exceptions  to  two  paragraphs  of  plain- 
tiff's declaration  in  an  action  to  compel  transfer  of  a  mynpaeht. 
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The  plaintiff  was  the  successor  in  title  of  one  de  Villiers,  who  had 
given  a  written  cession  to  the  defendants  of  a  certain  lease,  and 
the  plaintiff  alleged  that  one  of  the  conditions  of  the  cession  was 
that  the  defendants  should  maintain,  and  from  time  to  time 
during  the  currency  of  the  original  lease  renew,  the  mynpacht 
in  question  for  and  on  behalf  of  the  said  de  ViUiers,  his 
successors  and  assigns.  The  declaration  contained  two  papa- 
graphs,  numbered  7  and  8,  to  the  following  effect : — 

(7)  The  said  cession  was  badly  drawn  up  and  did  not  contain 
all  the  terms  and  conditions  on  which  the  parties  intended  that 
the  same  should  take  place,  inasmuch  as  the  said  cession  did  not 
clearly  set  forth  the  obligation  of  the  defendants  to  renew  the 
mynpacht  Plaintiff  referred  to  certain  letters  which  had  passed 
between  the  parties  to  the  deed  previous  to  its  execution. 

(8)  Tliat  the  defendants  knew  that  the  intention  of  the  said 
deed  was  that  they  were  bound  to  renew  the  mynpacht  (plaintiff 
referred  to  certain  letters  which  passed  between  the  attorneys  of 
de  Villiers  and  the  representatives  of  the  defendants  subsequent 
to  the  deed) ;  and  that  as  a  matter  of  fact  the  defendants  sub- 
sequently acted  on  the  said  understanding  by  renewing  the 
mynpacht  on  behalf  of  de  Villiers. 

The  declaration  had  been  filed  in  the  late  High  Court  To 
the  above,  paragraphs  the  defendants  excepted.  The  exceptions 
were  also  filed  in  the  old  Court,  and  were  as  follows : — 

(7)  The  defendants  excepted  to  sec.  7  of  the  declaration  on 
the  ground  that  the  parties  were  bound  by  the  terms  and  stipu- 
lations of  the  written  cession,  and  that  accordingly  plaintiff  was 
not  at  liberty  to  modify  or  alter  or  extend  the  terms  and  stipula- 
tions by  reference  to  the  correspondence  that  took  place  before 
the  date  on  which  the  cession  was  concluded. 

(8)  The  defendants  excepted  to  sec.  8  on  the  ground  that  the 
plaintiff  did  not  allege  that  the  written  cession  had  been  modified 
or  extended  by  any  subsequent  agreement,  and  that  the  said 
written  cession  accordingly  spoke  for  itself  as  regards  the  terms 
and  stipulations  thereof. 

Brice,  K,C\  (with  him  de  Wet),  for  the  defendants :  The  plain- 
tiff cannot  vary  a  written  contract  by  reading  into  it  letters  which 
passed  before  it  was  drawn  up ;  see  Legyott  v.  Barrett  (15  Ch, 
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Div.  309) ;  Balcevs  Cane.  (11  Q.B.D.  255).  With  regard  to  our  ex- 
ception to  paragi*aph  8  the  Hame  coutontiou  applieu,  aiid  thei'e  is 
the  further  objectiou  that  in  the  declaration  there  in  no  claim 
that  any  further  or  subsequent  agreeineiit  was  made,  but  an 
attempt  is  made  to  vaiy  the  written  deed  in  favour  of  the 
grantor ;  see  de  Beers  v.  Kimhevley  Waiemvovhi  (12  S.C.  52). 

[Innes,  C. J. :  Is  this  an.  exception  or  an  application  to  strike 
out  certain  paragraphs  in  the  declaration  ?] 

I  undei-stand  tliat  the  previous  practice  was  to  take  exception 
to  portions  of  the  dechiration. 

[Solomon,  J.:  If  this  exception  succeeds,  will  there  still 
remain  a  ground  of  action  ?] 

Speaking  as  a  pleader,  1  think  so. 

[Solomon,  J. :  Then  it  is  not  an  exception ;  the  tost  of  an 
exception  is  that  it  goes  to  the  root  of  the  action.] 

Then  I  ask  leave  to  make  application  to  strike  out  the 
paragraphs  concerned. 

de  Wet,  on  same  side :  The  practice  in  the  old  Court  was  to 
except  to  certain  paragraphs  of  the  declaration  without  plead- 
ing over.  I  remember  distinctly  that  this  was  done  in  the  SeUiti 
cose. 

Cark'UHs  (with  him  (7.  (7.  Wai'd),  for  plaintiff:  We  only  ask 
the  Court  to  consider  all  the  circumstances  of  the  ci%se  in  con- 
struing the  deed.  To  admit  these  letters  to  be  read  just  now 
would  not  influence  the  Court  at  the  trial.  (The  letters  were 
allowed  to  be  read.)  We  allege  tliat  the  letters  were  forwarded 
to  the  notary  of  the  defendants  and  were  before  him  when  he 
drew  the  deed,  and  he  mode  a  mistake.  The  correspondence 
clearly  shows  the  intention  of  the  pai*ties.  If  the  Court  is  satis- 
tied  that  there  is  a  mistake,  the  Court  can  go  behind  the  docu- 
ment. The  American  authorities  are  in  favour  of  the  doctrine 
that  where  a  Court  is  sitting  as  a  Coui*t  both  of  ei[uity  and  of  law, 
it  can  admit  other  evidence  in  the  interests  of  justice ;  see  Qreen- 
leaf  on  EcUhace,  sec-».  283  and  29(i ;  Story  s  Eqtutff  JarUtitra," 
deuce,  sees.  155,  15G,  and  158.  We  are  entitled  to  giv*;  evidence 
of  all  the  surrounding  circumstances  of  the  case. 

[IxxEs,  C.J. :  Is  not  this  ratlier  a  case  for  bringing  an  action 
to  rectify  a  deed  ?  ] 
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If  in  the  oourRe  of  the  action  it  appears  that  there  in  a  mistake, 
the  Court  will  rectify;  see  Taylor  on  Evidence,  sees.  1139  and  1140. 

Innes,  C.J. :  It  is  unnecessary  to  hear  Mr.  BHce  in  reply. 
The  first  i*emark  I  would  make  is  that  this  has  not  properly  been 
an  argument  on  exceptions  at  all.  An  exception  to  a  declaration 
is  as  a  general  rule  taken  when  the  facts  alleged  in  the  declQ.ration 
do  not,  even  if  true,  disclose  a  valid  cause  of  action.  The  effect 
of  a  successful  exception  is  that  the  entire  declaration  is  quashed. 
It  follows  that  an  exception  must  be  taken  to  the  declaration  as 
a  whole.  I  can  scarcely  imagine  circumstances  which  would 
justify  an  exception  to  a  particular  paragraph  in  a  declaration. 
However,  this  is  a  case  begun  in  the  late  High  Court,  and  in  view 
of  all  the  circumstances  we  shall  treat  the  iasucs  as  if  they  had 
been  brought  in  proper  form  to  the  notice  of  the  Court. 

Rule  35  provides  that  application  may  be  made  to  strike  out 
any  particular  paragraph  of  a  pleading,  and  the  matter  may  be 
regarded  as  if  application  had  been  made  under  that  rule  to 
strike  out  paragraphs  7  and  8  of  the  plaintiff's  declaration. 
There  is  a  f uither  in*egularity  in  this  case.  After  exception  had 
been  taken  there  was  no  plea  over.  There  ought  always  to  be 
a  plea,  over  on  the  merits  even  though  an  exception  has  been 
filed.  There  wei-e  certain  exceptioiLs,  no  doubt,  which  under 
Roman-Dutch  procedure  could  be  relied  upon  without  pleading 
over.  Such,  for  instance,  were  the  exceptions  of  want  of  juris- 
diction, lU  finita,  lis  peiulens,  submission  to  ar))itration,  and  the 
like.  But  these  defences,  though  called  exceptions,  were  really 
from  their  very  nature  special  picas ;  hence  the  i-ule  to  which  I 
have  referred  did  not  apply  to  them.  In  future  when  a  party 
excepts  to  a  declaration  or  plea,  he  should  also  plead  over  on  the 
merits  so  as  to  obviate  unnecessai-y  expense  and  delay. 

With  regard  to  the  so-called  exceptions  in  the  present  case, 
it  is  not  necessary  to  set  out  nil  the  facts  relied  on.  The  defend- 
ant company  took  out  a  mynpacht  in  its  own  name,  and  the 
plaintiff  asks  for  transfer  of  that  mynpacht  to  himself,  de 
Villiers,  the  plaintiffs  predecessor  in  title,  was  tlie  lessee  of  a 
certain  farm^  lie  ceded  away  his  rights  as  les.vee,  but  retained 
for  himself  a  mynpacht  on  the  farm.  The  deed  of  cession  con- 
fttins  the  stipulation  that  the  mynpacht  should  be  kept  secure 
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and  ike  licences  fuUy  paid  up  by  the  defendants.  The  letters 
were  admittedly  intended  to  be  superseded  by  the  deed  They 
were  prior  in  time  to  the  deed,  and  by  every  principle  of  law  the 
deed  must  be  allowed  to  speak  for  itself. 

The  issue  between  the  parties  is  plain.  The  plaintiff  wishes 
the  Court  to  read  the  previous  letters  into  the  deed.  But  they 
could  not  be  put  in  at  the  trial,  because  they  contain  irrelevant 
matter,  and  therefore  all  contentions  in  the  pleadings  based 
upon  them  must  be  struck  out.  The  plaintiff  must  take  his 
choice.  If  he  intends  to  go  upon  the  deed  the  letters  are  irre- 
levant. If  he  maintains  that  the  deed  did  not  represent  the 
intention  of  the  parties,  he  may  bring  an  action  to  rectify  the 
deed ;  until  he  does  this  he  cannot  use  the  letters  to  vary  the 
deed.  True,  the  letters  referred  to  in  paragraph  8  passed  after 
the  deed  was  drawn  up.  But  we  can  only  judge  of  what  con- 
tracting parties  mean  by  the  terms  of  their  actual  contract,  not 
by  what  they  may  write  af  torwarda  If  it  were  contended  that 
the  deed  bad  been  varied  by  a  subsequent  and  separate  agree- 
ment, the  matter  might  be  different ;  but  this  is  not  the  case. 

Under  these  circumstances  we  think  that  the  paragraphs 
should  both  be  struck  out.  We  express  no  opinion  on  the  merits 
of  the  action,  but  order  that  these  two  paragraphs  objected  to 
be  expunged,  with  costs. 

Solomon,  J.,  concurred. 

Plaintiff's  Attorneys :  Rpoth  &  Weasels ;  Defendants*  Attor- 
neys :  StegmanUy  Eeaden  &  Roos, 
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Rb  DE  VILLIERS'  ESTATE. 

1902.    Aiigtbat  8.    Innes,  C.J.,  and  Solomon,  J. 

Wm. — Legacy, —  Varying  of  condition  in  tcilL — Fidei-commissum. 

Varuition  of  condition  attached  to  a  legacy  for  the  benefit  of  minors 
allowed  on  the  application  of  their  guardians,  who  were  also  the 
executors  in  the  estate,  the  major  heirs  interested  consenting. 

Application  for  leave' to  sell  certain  fumiturc.  Petitioners 
were  the  executors  testamentary  of  one  Maria  L.  de  Villiers  and 
the  guardians  of  her  seven  minor  diildren.  The  testatrix  left  a 
will  by  which  all  her  children  were  appointed  heirs  of  her 
estate,  and  which  provided  specially  that  "Ulundi  House''  should 
not  be  sold  till  all  the  children  had  reached  majority.  Till 
that  event  happened  all  the  children  were  to  have  the  right  to 
occupy  it  jointly,  and  thereafter  they  were  still  to  have  the  right 
to  occupy  it  till  the  majority  of  them  should  decide  to  relinquish 
occupation;  it  being  understood,  the  will  went  on  to  provide, 
that  this  disposition  should  only  take  effect  in  the  event  of  its  not 
being  inconsistent  with  the  terms  of  the  will  of  the  testatrix's  late 
husband  All  articles  of  furniture  found  in  Ulundi  House  at  the 
death  of  the  testatrix  were  to  remain  in  the  house  for  the  use  of 
the  children  until  the  majority  of  them  decided  to  terminate  the 
occupation.  It  afterwards  transpired  that  the  house  and  the 
ground  on  which  it  stood  were,  at  the  date  of  the  will,  the 
property  and  registered  in  the  name  of  one  of  the  minors  in 
question,  to  whom  the  husband  of  the  testatrix  had  donated  it. 
The  petition  stated  that  of  the  seven  children  one  was  maiTied 
and  travelling  in  Europe;  another,  also  married,  was  living  in 
Johannesburg;  a  third,  a  major,  was  living  in  Scotland;  a 
fourth,  aged  20 — the  registered  owner  of  Ulundi  House— was 
studying  there;  two,  aged  15  and  13,  were  studying  in  Qrahams- 
town,  and  the  seventh  had  died.  Accordingly  the  petitioners,  as 
guardians  of  the  minors,  no  longer  reqiured  the  use  of  the  house 
or  furniture,  and  they  considered  it  in  the  interest  of  the  children 
to  sell  or  let  the  furniture,  to  which  course  the  major  heirs  had 
given  their  consent.    The  major  heirs  had  refused  to  contribute 
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towardfl  keeping  up  the  eRtablishment,  which  could  only  be  of  use 
to  the  two  minor  children  during  their  holidaya  The  Master's 
report  was  favourable. 

de  Wet,  for  applicants :  This  application  was  before  the  Court 
in  1894  (see  1  O.B.  54);  but  it  did  not  then  appear  that  the 
house  did  not  belong  to  the  estate,  but  to  one  of  the  minors,  and 
the  application  was  refused  on  the  ground  that  the  Court  had  no 
power  to  set  aside  an  explicit  testamentary  direction.  Even 
assuming  this  to  be  a  case  ot  fidei-commisauTii,  Voet  says  it  can  be 
set  aside  if  all  the  parties  interested  agree;  see  also  ex  parte 
Potgieter  (1  O.R.  28).  If  the  executors  do  not  sell  the  furniture 
they  will  have  to  acquire  this  house  or  another  to  store  it  in. 

Innes,  C. J. :  There  are  facts  before  the  Court  now  which 
were  not  before  it  when  the  previous  application  was  made  in 
1804.  It  appears  now  that  the  house  mentioned  in  the  will  had  . 
been  donated  by  the  husband  to  one  of  the  minors,  in  whose  name 
it  still  stands  registered.  Strictly  speaking,  this  did  not  prevent 
the  testatrix  from  instructing  her  executors  to  acquire  and  deal 
with  it  according  to  her  wishes.  But  she  was  clearly  under  a 
misapprehension  as  to  the  ownership  of  the  house,  and  under  the 
circumstances  I  do  not  think  that  the  executors  were  bound  to 
acquire  it.  They  have  not  done  so ;  and  if  the  house  has  not 
been  subjected  to  the  special  provisions  of  the  will,  the  furniture 
alone  cannot  fall  under  them.  I  think  that  the  Court  has  now 
sufficient  facts  before  it  to  justify  the  granting  of  this  application, 
and  it  is  clearly  in  the  interests  of  the  minors  to  do  so.  An 
order  will  be  granted  in  terms  of  the  Master's  report,  the  sale  to 
be  by  public  auction,  and  accounts  to  Ihj  rendered  to  the  Master. 

Sou>M()X,  J.,  concurred. 

Applicants'  Attorneys  :  Rooth  if-  Wes»el8, 
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REX  V.  SOLOMON. 

1902     August  7,  8.    Innes,  C.J.,  and  Solomon,  J. 

Criminal  procedure. — Appeal. — Admieeion  of  improper  evidence  6y 
Xeeideni  Magi&traie. — Aeeueed  not  pr^ftulieed. 

A  oonvietion  otherwise  good  will  not  be  set  adde  on  appeal  on  tbe 
ground  that  improper  evidence  was  admitted  by  the  Magistrate 
presiding  at  the  trial,  where  in  the  opinion  of  the  Supreme  Court 
the  evidence  improperly  admitted  did  not  form  a  ground  for  the 
finding  of  the  Magistrate,  and  where,  therefore,  its  admission  did 
not  oubstantially  prejudice  the  accused. 

This  was  an  appeal  from  a  decision  of  the  Assistant  Resident 
Magistrate  of  Johannesburg.  The  facts  of  the  case  in  so  for  as 
the  same  are  important  are  set  out  in  the  judgment. 

CurUwie,  for  the  appellant. 

Barber,  for  the  Crown. 

Inne8,  C. J.,  after  dealing  with  and  dismissing  tbe  first  ground 
of  appeal,  which  was  that  the  oonviction  was  not  supported  by  the 
weight  of  the  evidenee,  proceeded  as  follows :  Finally,  the  appel- 
lant  asks  us  to  quash  his  conviction  because  improper  evidence 
was  admitted  in  the  Court  below.  The  evidence  alluded  to  is 
that  given  by  several  witnesses  for  the  Crown  to  the  effect  that 
on  the  evening  previous  to  the  date  charged  in  the  indictment 
the  boys  had  gone  into  the  shop  of  the  accused  and  had  on  that 
occasion  also  been  supplied  with  liquor.  This  evidence  was  given 
by  Caffley,  apparently  without  any  objection  being  taken  to  it ; 
it  was  repeated  by  Nesbitt  and  then  objected  to ;  and  the  boy 
(3eorge  stated  that  he  always  bDught  liquor  from  the  accused : 
this  allegation  was  also  objected  to.  Now  it  is  quite  clear  that 
the  evidence  referred  to  ought  to  have  been  excluded,  and  the 
Magistrate  was  wrong  in  admitting  it.  But  it  does  not  neces- 
sarily foUow  that  the  fact  of  its  admission  should  invalidate  the 
proceedinga 

That  fact  would  have  entitled  the  accused  to  bring  the  case 
before  the  Court  by  way  of  review  under  the  provisions  of  sec. 
19  (5)  of  Proclamation  No.  14  of  1902,  and  of  the  90th  Rule  of 
Court    Had  he  done  so  the  point  which  the  Court  would  have 
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had  to  decide  would  have  been :  Was  the  accused  prejudiced,  was 
his  position  substantially  made  worse,  by  the  mistake  of  the 
Magistrate  ?  He  has  not  taken  proceedings  by  way  of  review, 
but  has  decided  to  appeal  generally  on  the  whole  record.  I 
assume  for  the  purposes  of  this  case  that  he  has  that  right,  and 
that  the  admission  of  improper  evidence  may  form  a  ground  of 
appeal.  The  question  we  have  to  determine  is  substantially  the 
same:  Did  the  admission  of  the  evidence  really  prejudice  the 
appellant  ? 

Now  in  dealing  with  this  point  when  it  arises  upon  appeal, 
the  Court  is  not  only  justified,  but  it  is  obliged  to  look  at  and 
consider  all  the  facts  on  the  record,  because  an  appeal  is  a 
procedure  upon  the  merits  of  the  case,  and  the  test  which  should 
be  applied  in  deciding  whether  the  accused  was  prejudiced  is 
this:  Did  the  evidence  wrongly  admitted  form  a  ground  for 
the  Magistrate's  decision?  If  it  did,  then  the  accused  was 
clearly  prejudiced  and  his  appeal  should  be  allowed ;  if  it  did 
not,  and  if  there  is  other  evidence  upon  the  record  which 
justifies  the  finding,  then  clearly  the  mere  admission  of  irrele- 
vant testimony  ought  not  to  affect  a  conviction  otherwise  good. 
This  principle  is  one  which  should  guide  the  Court,  even  if  it 
were  not  expressly  sanctioned  by  the  statute  law ;  it  is  supported 
by  the  general  tenor  of  our  practice  in  matters  of  appeal,  and  is 
in  accordance  with  common  sense. 

But,  as  was  pointed  out  by  my  brother  Solomon  in  the  course 
of  the  argument,  the  statute  law  lays  down  a  precisely  similar 
rule  for  the  guidance  of  the  Court  in  regard  to  appeals  from  the 
Special  Criminal  Court.  Sec  5  (/)  of  Proclamation  No.  19  of 
1902  directs  that  in  cases  of  appeals  from  that  Court  to  this 
Court,  ''No  conviction  shall  be  set  aside  because  evidence  was 
improperly  admitted  or  rejected  by  which  no  substantial  wrong 
was  in  the  opinion  of  the  Supreme  Court  done  to  the  defend- 
ant" No  similar  provisions  exist  in  the  statute  law  affecting 
Magistrate's  Courts;  but,  as  already  pointed  out,  this  Court  is 
at  liberty,  under  the  common  law,  to  adopt  the  same  rule  in 
adjudicating  upon  appeals  from  these  Courts.  And  there  is  this 
additional  reason  in  favour  of  that  course,  that  it  would  be 
manifestly  absurd  to  be  more  strict  in  regard  to  mistakes  of 
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evidence  made  by  a  Court  of  Resident  Magistrate  than  the  law 
allows  us  to  be  in  dealing  with  similar  mistakes  which  may  be 
QQade  by  the  Special  Criminal  Court. 

Applying  this  rule,  then,  to  the  facts  disclosed  upon  the  pre- 
sent case,  it  is  dear  in  the  first  place  that  there  is  nothing  in 
the  Magistrate's  written  reasons  to  show  that  he  was  in  any  way 
influenced  in  coming  to  a  decision  by  the  evidence  which  he 
improperly  admitted.  Is  it  conceivable  that  the  Magistrate,  had 
that  evidence  not  been  allowed,  would  have  found  a  verdict  in 
favour  of  the  accused?  As  already  pointed  out,  this  is  not  a 
case  in  which  different  witnesses  may  be  giving  mistaken  or 
exaggerated  versions  of  the  same  facts.  It  is  a  case  in  which 
either  all  the  witnesses  for  the  Crown  are  falsely  swearing  to  a 
concocted  plot,  or  else  the  witnesses  for  the  defence  are  inventing 
an  untrue  story  in  order  to  save  the  accused.  The  antecedents 
of  the  appellant  do  not  very  greatly  affect  the  case,  for  he  gave 
no  evidence  himself.  But  the  Magistrate  says  that  he,  after 
bearing  the  witnesses,  believes  that  those  who  were  called  by  the 
Crown  were  telling  the  truth ;  and  it  is  impossible  to  think  that, 
had  the  statement  as  to  a  previous  sale  been  excluded,  he  would 
have  come  to  the  conclusion  that  they  were  perjuring  themselves. 
Moreover,  as  has  already  been  remarked,  the  probabilities  of  the 
caise  as  it  stood  .upon  paper  are  strongly  in  favour  of  the  Crown. 
That  being  so,  it  follows  that  no  substantial  wrong  was  under 
the  circumstances  of  this  case  done  to  the  accused  by  the  ad- 
mission of  the  evidence  under  consideration. 

The  last  ground  relied  upon  by  the  appellant  must  therefore 
also  fail,  and  the  appeal  must  be  dismissed. 

Solomon,  J.,  concurred. 

Appellant's  Attorneys :  Rova  dk  Jacobaz. 
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Re  G.  a,  COETZEE. 

1902.    August  15.    Innes,  C.J.,  and  Solomon  and  Smith,  JJ. 

Purchase  and  mU. — Sale  of  land  eubfeei  to  restrietian. — CaneellaHon  of 

Where  A  sold  portion  of  a  farm  to  B,  hii  8on>in-law,  subject  to  a  re- 
striction, which  appeared  on  B's  transfer  deed,  that  the  latter 
should  not  sell  the  property  to  any  but  his  co-heirs,  and  B  there- 
after, having  obtained  A's  consent  to  the  cancellation  of  the 
restriction,  sold  to  a  third  party  who  was  not  a  co-heir,  the  Court 
ordered  the  Begistrar  of  Deeds  to  r^;ister  the  transfer  deed  to 
such  third  party. 

Application  for  an  order  authorising  the  cancellation  of  cer-- 
tain  restriction  with  regard  to  the  sale  of  certain  property,  and 
authorising  the  Begistrar  of  Deeds  to  pass  transfer  of  the  property 
free  from  such  restriction.  The  applicant  bought  and  obtained 
transfer  from  his  father-in-law,  J.  M.  Venter,  of  portion  of  the 
farm  Zandfontein,  subject  to  the  restriction  that  he  should  not 
sell  the  property  to  any  persons  except  his  co-heirs.  J.  M.  Venter 
sold  to  his  son,  J.  A.  Venter,  and  to  his  sons-in-law,  H.  Visscher  and 
J.  de  Bidder,  each  a  portion  of  the  same  farm  under  the  same 
restriction.  Coetzee  and  the  other  three  purchasers  thereafter 
obtained  from  J.  M.  V-enter  his  written  consent' to  the  cancellation 
of  the  restriction,  and  Coetzee  sold  his  portion  to  one  Marren  and 
lodged  the  transfer  deed  and  documents  with  the  Begistrar  of 
Deeds.  The  latter  refused  to  register  the  deed  of  transfer  to 
Marren,  alleging  that  the  consent  of  all  the  heirs  of  J.  M.  Venter 
to  the  cancellation  of  the  restriction  should  be  obtained. 

Cufievria,  for  applicant 

The  Court  granted  the  application. 

Applicant's  Attorneys :  de  ViUiers  &  de  Kock. 
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Re  HEWSON. 

1902.    AugvM  8,  25.    Innes,  C.J.,  and  Solomon  and  Smith,  J.J. 

AdminittnUian  of  uUUe$, — JBxectUart  and  tutors  testamentary.  — Release 
Jrom  office. 

The  Ck>urt  will  not  release  an  executor  or  tutor  testamentary  from 
office  on  the  ground  that  he  cannot  agree  with  his  co-executors 
and  co-tutors  in  regard  to  certain  claims  due  to  the  estate,  even 
though  they  consent  to  his  release. 

This  was  an  application  for  the  petitioner's  release  from  his 
position  as  one  of  the  executors  and  tutors  testamentary  in  a 
certain  estate. 

The  petition  set  forth  that  the  applicant  and  tWo  others  had 
been  appointed  executors  testamentary  in  the  estate  and  tutors 
testamentary  to  the  minor  children  of  the  late  Henry  Hewson. 

The  petitioner  and  his  co-executors  and  co-tutors  could  not 
agree  as  to  the  course  to  be  adopted  with  regard  to  certain  claims 
due  to  the  estate  by  the  firm  of  F.  Rudolph  &  Co.,  of  which  the 
deceased  had  been  a  partner,  and  he  accordingly  desired  to  be 
released  from  the  office  both  of  executor  and  tutor.  A  document 
was  filed,  signed  by  the  co-executors  and  co-tutors,  giving  their 
consent. 

Blake,  for  applicant:  I  admit  this  case  does  not  fall  under 
sec.  88  of  the  Administration  of  Estates  Proclamation  (No.  28  of 
1902).  But  the  Court  has  the  power  to  remove  executors  if  it  is 
to  the  benefit  of  the  estate ;  seo  in  re  Milter's  Estate  (1  C.T.R. 
34)  and  re  Estate  Jameson  (2  C.T.R  322).  Want  of  confidence 
of  a  co-trustee  is  a  ground  for  asking  to  be  relieved  from  the 
position  of  trustee ;  see  FotsJulw  v.  Higginson  (20  Beav.  4?85 ;  26 
IxJ.  Ch.  342). 

The  Court  refused  the  application ;  it  was  not  clear  that  it 
would  be  for  the  benefit  of  the  estate  to  release  the  petitioner 
from  his  office,  and  the  grounds  alleged  were  insufficient 

Applicant's  Attorneys :  Rooth  &  Wessels. 
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Re  J.  E.  AND  li.  A.  ERASMUS. 

1902.    AugvM  25.    Innes,  C.J.,  and  Solomon  and  Smith,  J.J. 

Fidetrcammissum. — RighU  offidueiane$  to  deal  with  projmiy  bequeathed. 

Where  property  was  bequeathed  subject  to  a  Jidei-commisium  in  favour 
of  the  children  of  the  fiduciary  heirs  to  the  effect  that  the  latter 
should  not  be  entitled  to  alienate  or  encumber  it,  the  Court  re- 
fused to  give  the  fiduciary  heirs  leave  to  enter  into  a  contract 
giving  a  five  years'  lease  of  the  property  in  question,  the  lessee 
obtaining  an  option  to  renew  for  ninety-five  years. 

Application  for  leave  to  enter  into  a  certain  contract  of  lease. 

The  petitioners,  who  were  two  of  the  eight  children  of  the 
late  J.  E.  Erasmus  and  his  wife  A  J.  Erasmus,  were  the  fiduciary 
heirs  of  several  farms  which  were  bequeathed  to  them  jointly 
under  a  mutual  will  of  their  parents.  Each  bequest  was  burdened 
with  a  bond  oi.fidei-commiasum  to  the  effectt  that  the  legatees 
should  not  be  entitled  to  alienate  or  encumber  the  property,  but 
that  at  their  death  the  properties  bequeathed  to  them  should  pass 
free  and  unencumbered  and  devolve  on  their  lawful  children  and 
heii-s  respectively.  This  fidei-commiasum  was  registered  on  the 
transfers  of  the  properties.  The  petition  set  forth  that  there  was 
very  little  water  on  the  farms,  and  that  the  petitioners  had  not 
the  capital  to  irrigate  and  cultivate  them  properly.  Accordingly 
they  desired  to  lease  three  of  the  farms  to  one  Crewe  on  terms 
which  gave  the  latter  the  right  to  lay  out  the  farms  in  townships 
and  to  deal  with  them  in  other  ways.  In  consideration  of  this, 
Crewe  was  to  pay  £10,000  cash  and  £20,000  in  shares  in  a 
company  to  be  formed  by  him  for  exploiting  the  properties. 
Crewe  also  was  to  have  the  right  to  prospect  for,  win,  and  get  all 
minerals,  on  the  condition  that  if  he  found  minerals  and  elected 
to  work  them  he  should  be  bound  to  float  a  company  for  this 
purpose.  Tlie  lessors  agreed  to  cede  their  owner's  rights  to 
minerals  found  to  such  company  in  consideration  of  receiving 
£25  per  morgen  for  the  ground  occupied  by  it,  and  they  were  also 
to  get  certain  shares.  The  lease  was  to  be  for  five  years,  and 
gave  the  lessees  the  right  of  renewal  for  periods  of  five  years  up 
to  ninety-five  years  at  £10,000  for  each  period.     Si^t  of  the  eight 
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heirs  had  signed  a  document  to  the  effect  that  each  of  them 
should  have  the  liberty  to  deal  with  the  property  bequeathed  to 
him  as  he  might  think  fit  without  interference  of  the  others  or 
without  requiring  their  consent,  subject  to  the  approval  of  the 
Court.  Of  the  other  two  heirs  one  had  died,  leaving  two  minor 
children  whose  mother  and  guardian  was  in  Europe.  The  other 
heir  was  still  a  minor.  The  testators  had  valued  the  three 
properties  in  question  at  £1500,  and  affidavits  by  valuators  were 
filed  in  which  the  present  rental  of  the  farms  unimproved  was 
estimated  at' £200  per  annum. 

Curlewis,  for  applicants :  The  contract  is  very  much  to  the 
interest  of  both  the  fiduciary  .and  the  fidei-commismry  heirs. 
The  chief  difficulty  is  the  legal  question.  I  rely  on  the  prin- 
ciples of  the  Roman-Dutch  law.  In  cases  of  necessity  the 
property  can  be  sold.  If  a  house  is  dilji.pidated  it  may  be  sold. 
In  this  case  a  large  area  of  ground  i.s  lying  waste  ;  Voet  (36, 1, 63) 
allows  alienation  under  certain  circumstances.  See  also  Van  der 
Keessel,  Thes.  817;  Schorer's  Notes,  2,  20,  13;  in  re  Naade 
(4  C.T.R  215). 

Innes,  C.J. :  The  question  in  this  case  is  as  to  the  effect  of  a 
fidei-commissary  bequest.  The  parents  of  the  applicants  made  a 
mutual  will  whereby  certain  farms  of  considerable  value  were 
bequeathed  to  the  applicants  in  trust  for  their  children.  The 
will  contained  a  general  clause  forbidding  the  fiduciary  heirs 
to  encumber  or  alienate  the  property  to  strangers  during  their 
lifetime.  Now  the  land  has  become  valuable,  and  they  have 
received  an  advantageous  offer  to  let  it  for  a  long  period.  The 
applicants  desire  to  accept  this  offer,  and  ask  the  Court  to 
sanction  their  doing  so.  The  question  is  whether  the  Court 
has  power  to  grant  their  application.  In  the  first  place,  even 
with  regard  to  a  lease  for  five  years,  we  may  be  dealing  with 
the  interests  of  minors.  Before  this  term  expires  one  of  the 
applicants  may  die,  and  the  rights  of  minor  heirs  may  accrue. 
Then  the  lease  is  renewable  for  ninety-five  years,  and  there- 
fore virtually  amounts  to  an  alienation.  The  principles  of  the 
Roman-Dutch  law  have  been  referred  to  in  argument.  But 
applying  those  principles,  our  duty  is  to  endeavour  to  ascertain 
the  meaning  and  desire  of  the  testators  and  to  give  effect  to 
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it  The  Court  cannot  make  a  new  will  for  the  testators.  The 
contract  may  indeed  be  in  the  interests  of  the  applicants,  as  it 
obviously  is ;  but  with  regard  to  the  heirs  this  is  not  so  clear. 
If  the  will  is  allowed  -to  stand,  the  heirs  in  remainder  will 
probably  come  into  a  very  valuable  property  some  years  hence, 
and,  for  all  we  know,  that  may  have  been  the  object  of  the 
testators.  This  is  a  case  in  which  the  legislature  is  the  only 
body  able  to  interfere,  and  such  interference  would  take  the 
form  of  a  private  bill  in  which  proper  securities  could  be 
introduced  safeguarding  the  interests  of  the  minors.  But  the 
Court  has  no  power  to  grant  the  order  prayed  for. 
Solomon  and  Smith,  J.J.,  concurred. 

Applicants'  Attorneys :  (le  Villiera  ct  de  Koch 
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1902.    August  25.    Innes,  C.J..  and  Solomon  and  Smith,  J.J. 

Liquor  law9, — Sale  to  policeman  on  duty, — Licensed  dealer, — Law  No. 
19o/1898,  «6c.  52. 

The  accused,  an  hotel-keeper,  was  convicted  of  contravening  sec.  52  of 
Law  No.  19  of  1898  which  makes  it  unlawful  for  any  licensed 
dealer  to  sell  or  dispose  of  liquor  to  a  policeman  on  duty ;  there 
was  no  evidence  that  the  accused  was  the  holder  ol  a  licence. 
Uddf  on  appeal,  that  before  the  accused  could  be  convicted  of 
contravening  the  section  under  which  he  was  charged,  it  was 
essential  to  prove  that  he  was  a  licensed  dealer,  and  the  convic- 
tion was  accordingly  quashed. 

This  was  an  appeal  from  a  decision  of  the  Resident  Magistrate 
of  Erugersdorp.  The  charge  against  the  accused  was  that,  being 
a  licensed  dealer  in  liquor,  he  did  wrongfully  and  unlawfully 
supply  liquor  to  a  policeman  while  on  duty  contrary  to  sec.  52  of 
Law  No.  19  of  1898.  The  evidence  showed  that  at  1150  on  the 
night  in  question  one  of  the  witnesses  for  the  prosecution  went 
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into  Varley's  Hotel  and  entered  a  room  in  which  he  found  con- 
stable Upfield  with  a  glass  of  whisky  in  his  hand,  in  the 
company  of  two  other  men,  one  of  whom  was  employed  as  bar- 
man in  the  hotel  at  the  time.  Constable  Uptield  was  on  duty 
that  night.  The  barman  gave  evidence  to  the  effect  that  he  had 
taken  the  constable  to  his  room  to  have  a  drink  out  of  gratitude, 
and  the  whisky  was  his  own  property.  At  the  time  the  accused 
was  in  his  own  private  house*;  he  had  left  the  hotel  at  about 
9*30.  For  the  defence  the  accused  said  he  had  closed  the  bar  at 
8'30  and  knew  nothing  whatever  of  the  supply  of  liquor  to 
Upfield.  The  Magistrate  found  the  accused  guilty  and  imposed 
a  fine  of  £15  or  seven  days.  In  his  reasons  he  said:  "I  con- 
sidered it  was  proved  that  liquor  was  supplied  by  Varley's 
barman  in  Varley  s  Hotel  to  a  policeman  while  on  duty.  Sec.  51 
of  the  Liquor  Law  makes  the  dealer  responsible  for  the  acts  of 
his  servant  committed  on  his  licensed  premises,  and  I  therefore 
held  that  sec  52  had  been  contravened,  following  Reghia  v. 
Derringer  (9  E.D.C.  168).  I  was  also  influenced  by  the  fact  tliat 
DO  attempt  was  made  to  set  up  a  defence  on  the  ground  of  malice, 
and  that  accused  had  taken  no  steps  to  discharge  the  barman." 
The  grounds  of  appeal  were  (1)  that  the  summons  did  not  allege 
whether  liquor  was  given,  sold,  or  exchanged,  or  how  liquor  was 
supplied ;  (2)  the  fact  that  there  was  no  evidence  to  prove  that 
Varley  himself  supplied  the  liquor  as  alleged  in  the  summons; 
(3)  that  sec.  51,  which  makes  the  licensed  dealer  responsible, 
provided  no  penalty. 

Carle ivisy  for  appellant :  The  prosecution  should  have  alleged 
in  the  summons  that  the  act  was  committed  by  accused's  servant. 
Sec.  51  is  so  harsh  that  it  should  be  interpreted  strictly.  The 
barman  must  be  proved  to  have  acted  within  the  scope  of  his 
employment.  There  is  no  evidence  on  the  record  to  show  that 
accused  was  a  licensed  dealer ;  an  ordinary  private  person  cannot 
be  charged  under  sec.  52. 

Barber]  for  the  Crown :  Sec.  51  makes  a  licensed  dealer  re- 
sponsible for  every  act  on  his  premises.  The  only  defence  is  that 
bis  servant  acted  from  motives  of  malice ;  see  Mulling  v.  CoUins 
(43  L.J.,  Q.B.  67);  Reyina  v.  Derringer  (9  E.D.C.  168);  Rex  v. 
BoiigiUnUt  (Transvaal  Supreme  Court,  5th  June.  190*2). 
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Owrlewis,  in  reply :  The  Crown  must  formally  prove  that  the 
aocosed  held  a  licence. 

Cv/r.  adv.  vuU, 

Poetea  (August  26)  :— 

The  Court,  following  Regirut  v.  Harrison  (3  H.C.G.  164),  held 
that  before  the  accused  could  be  convicted  under  sec.  52  of  Law 
No.  19  of  1898  it  was  necessary  to  prove  that  he  was  a  licensed 
dealer,  and  that  in  the  absence  of  such  proof  the  appeal  must  be 
allowed  and  the  conviction  set  aside. 

Appellant's  Attorney :  E.  Mawby, 
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1902.    August  12, 15,  and  28.     Innes,  C.J.,  and  Solomon  and 

Smith,  J.J. 

Contr<ict, — Ojdion  to  purchase. — Acceptance  of  offer. — Effect  of  posting 
letter. — Potted  communication  dislocated  by  tear. — Proclamation 
(Transvaal)  No.  12  of  1901. — Contract  in  writing. —  Variance  of 
contract  by  parol  agreement. 

A  held  portion  of  a  farm,  together  with  all  its  mineral  rights,  under  a 
contract  of  lease  from  B,  which  gave  A  an  option  to  purchase  for 
a  fixed  sum  at  any  time  before  the  date  of  the  expiration  of  the 
lease.  The  5th  of  August,  1900,  was  the  last  day  of  the  lease. 
Under  the  contract  B  undertook  to  deliver  transfer  of  the  land 
"  as  soon  as  at  any  time  within  the  term  of  the  lease  A  should  de- 
clare to  be  purchaser  of  the  ground."  On  the  28th  July,  1900,  A 
posted  a  letter  properly  addressed  notifying  to  B  the  exercise  of 
his  right  to  purchase,  and  on  the  3rd  of  August  he  posted  two 
further  letters  of  the  same  tenor.  At  that  time  postal  communica- 
tion between  the  respective  places  of  residence  of  the  parties  was 
interrupted  owing  to  the  war  then  prevailing ;  iu  fact^  only  one 
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letter  reached  B,  and  that  only  after  the  expiration  of  the  term  of 
the  contract.  Hdd^  that  the  posting  of  letters  of  acceptance  under 
these  circumstances  did  not  constitute  a  proper  exercise  by  A  of 
his  right  to  purchase. 

Per  Inkbs,  C.  J.,  and  Solomon,  J. :  The  doctrine  adopted  by  English 
courts,  that  under  certain  circumstances  the  acceptance  of  an  offer 
is  complete  as  soon  as  a  letter  of  acceptance  has  been  posted,  is  not 
applicable  where  at  the  time  of  posting  there  was,  owing  to  the 
existence  of  a  state  of  war,  no  regular  postal  communication  be- 
tween the  respective  residences  of  the  parties. 

Per  Smith,  J.  :  The  words  "  declare  to  be  purchaser "  meant  that  an 
intimation  of  acceptance  must  have  actually  reached  B  before  such 
acceptance  coiild  be  complete. 

The  date  fixed  for  the  expiration  of  a  contract  required  by  law  to  be  in 
writing  cannot  be  altered  by  subsequent  parol  agreement. 

To  be  entitled  to  the  relief  granted  by  Proclamation  No.  12  of  1901, 
the  party  claiming  such  relief  must  found  his  action  on  that  Pro- 
clamation. 

This  was  an  action  to  compel  the  defendant,  Van  Staden,  to 
transfer  to  the  plaintiff',  Bal,  on  payment  by  the  latter  of  the 
sum  of  £1200,  which  he  tendered,  portion  of  the  farm  Bothas- 
fontein,  and  for  £500  damages  caused  by  Van  Staden's  neglect 
to  do  so. 

Bal  held  the  land  in  question  under  a  contract  of  lease,  in 
terms  of  which  the  lessor,  Van  Staden,  declared  to  assign  and  let 
to  him  portion  of  the  said  farm  with  all  the  mineral  rights,  none 
excluded,  attaching  thereto.  The  plaintiff  further  had  the  right 
to  purchase  for  £1200  at  any  time  before  the  expiration  of  the 
lease,  the  defendant  undertaking  to  give  transfer  "  as  soon  as  at 
any  time  within  the  term  of  the  lease  the  lessee  shall  declare 
to  be  purchaser  of  the  ground."  The  last  day  of  the  lease  was 
the  5th  of  August,  1900.  This  contract  was  underhand,  but  in 
it  Van  Staden  undertook  "to  cause  the  same  to  be  notarially 
confirmed  and  registered  when  thereto  requested  in  writing 
directed  to  his  address  at  the  said  farm  Bothasfontein,  post- 
office  Jukskeirivier." 

The  plaintiff  alleged  in  his  declaration  that  on  the  27th  July, 
1900,  and  again  on  the  Slst  July,  1900,  by  letters  duly  posted 
on  the  28th  July  and  on  the  3rd  August,  1900,  respectively,  he 
gave  notice  to  the  defendant  that  be  had  elected  to  purchase 


130  BAL  V.  VAN  STADEN. 

the  ground  in  terms  of  the  contract,  and  tendered  the  purchase 
money,  and  that  owing  to  the  existence  of  hastilities  and  to 
military  exigencies,  and  the  disturbed  state  of  the  country,  it 
was  impossible  for  him  to  register  the  said  letters  or  to  give  any 
other  form  of  notice  than  that  he  alleged  he  had  given. 

The  defendant  pleaded  that  the  option  or  right  to  purchase 
was  never  exercised  by  the  plaintiff  in  terms  of  the  contract. 

The  facts  proved  at  the  trial  are  sufficiently  set  out  in  the 
judgments  delivered. 

Gregormvaki  (with  him  Carlewis),  for  the  plaintiff:  The 
words  "  declare  to  be  purchaser "  do  not  mean  that  Bal  had  to 
communicate  with  the  defendant.  The  posting  of  an  acceptance 
is  a  sufficient  declaration.  The  English  cases  clearly  lay  down 
the  doctrine  that  an  acceptance  is  complete  the  moment  it  is  put 
in  the  post.  See  Duncan  v.  Topliam  (8  C.B.  225) ;  Dunlop  v. 
Higghut  (1  H.L.  381);  Thompson  v.  James  (18  Dunlop,  1); 
Taylor  v.  Merchants'  Fire  Ins.  Co.  (9  Howard  Unit.  S.  Rep. 
390);  Household  Fire  Ins.  Co.  v.  Grant  (4  Ex.  Div.  224); 
Hentltom  v.  Fraser  (L.R.,  Ch.  Div.  1892,  p.  27). 

[Inne8,  C.J. :  The  doctrine  you  rely  on  rests  on  the  infalli- 
bility of  the  post.     Can  you  apply  it  in  time  of  war  ?] 

The  fact  that  one  letter  did  reach  the  defendant  through  the 
post  shows  that  postal  communication  was  not  dormant. 

[Innes^  C.J. :  If  a  man  posted  a  letter  when  he  knew  the  post 
was  not  running  at  all,  would  this  be  a  complete  acceptance  ?] 

No.  If  posting  was  obviously  futile,  it  could  have  no  legal 
effect.  But  here  there  was  no  proof  that  communication  was 
absolutely  stopped.  Further,  even  if  the  letter  only  reached  Van 
Staden  after  the  expiration  of  tlie  lease,  he  kept  it  and  did  not 
repudiate  the  contract,  thus  waiving  his  right  to  demand  an 
acceptance  of  the  option  before  the  5th  August.  At  any  rate  we 
are  entitled  to  relief  under  Lord  Kitchener's  Proclamation  No.  12 
of  1901.  The  period  between  the  11th  October,  1899,  and  the 
1st  August,  1902,  is  a  dead  period,  but  it  is  not  necessary  to  give 
notice  to  defendant  again  after  the  1st  August,  1902. 

[Innes,  C.J. :  Ought  not  the  contract  to  have  been  notarially 
drawn  ?] 

I  submit  not,  because  it  was  a  contract  for  the  sale  of  land 
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out  and  out.  This  point  was  raised  in  Kriegler  and  Others  v. 
du  Preez  (2  K  216). 

Smuts  (with  him  de  Wet),  for  the  defendant:  The  English 
cases  quoted  cannot  be  made  to  apply  to  a  case  of  this  kind. 
The  doctrine  laid  down  in  Henthom  v.  Fraser  is  not  applicable 
in  time  of  war.  By  the  words  "declare  to  be  purchaser"  is 
meant  that  the  plaintiff  must  actually  communicate  with  the 
defendant.  The  plaintiff  takes  his  stand  upon  the  old  notices, 
and  ho  must  therefore  abide  by  the  common  law  and  cannot  rely 
on  the  relief  granted  by  Lord  Kitchener's  Proclamation.  I  admit 
that  the  contract  is  not  invalid  by  reason  of  its  not  being 
notarial. 

Gregorowski  in  reply. 

Ciir.  adv.  wit. 

Postea  (August  28)  :— 

Innes,  C.J. :  The  plaintiff  brings  this  action  in  order  to 
obtain  transfer  from  the  defendant  of  a  certain  portion  of  the 
farm  Bothasf ontein  in  the  district  of  Pretoria,  and  for  damages. 
He  bases  his  claim  upon  the  fact  that,  jointly  with  one  de  Jager, 
he  held  the  said  land,  together  with  its  mineral  rights,  imder  a 
contract  of  lease  from  the  defendant,  which  contract  also  con- 
ferred upon  the  lessees  an  option  of  purchase  at  any  time  before 
its  expiration.  The  actual  provision  with  regard  to  the  exercise 
of  the  option  was  to  the  effect  that  if  at  any  time  before  the 
expiration  of  the  contract  the  lessees  declared  to  be  purchasers  of 
the  land  for  the  price  fixed,  then  the  defendant  was  forthwith 
to  deliver  to  them  transfer  thereof,  de  Jager  is  dead,  and  the 
plaintiff  holds  due  cession  of  all  his  rights  under  the  contract. 
The  5th  August,  1900,  was  the  last  day  of  the  lease.  The  plain- 
tiff contends  that  he  duly  exercised  his  option ;  and  the  question 
which  the  Court  has  to  decide  is  whether  that  contention  is 
correct. 

Now  an  owner  who  grants  an  option  of  this  kind  is  in  the 
legal  position  of  a  man  making  an  offer  of  sale  which  is  con- 
tinuously open  for  the  full  term  of  the  option.  The  moment 
that  that  offer  is  duly  and  legally  accepted,  a  binding  contract  of 
purchase  and  sale  comes  into  existence ;  but  as  the  law  requires 
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that  all  contracts  for  the  sale  of  land  must  be  in  writing,  it 
follows  that  the  acceptance  of  an  option  in  order  to  be  effectual 
must  be  in  writing  signed  by  the  acceptor. 

The  plaintiff  did  addrass  three  written  communications  to  the 
defendant  notifying  his  exercise  of  the  option  and  his  acceptance 
of  the  defendant's  offer.  The  first  of  these  letters  was  dated  the 
27th  July,  1900,  and  was  posted  on  the  following  day;  the 
second  and  tliird  each  bore  date  31st  July,  and  they  were  posted 
on  the  3rd  August.  At  that  time  the  country  was  in  a  disturbed 
condition  owing  to  war,  and  the  plaintiff  states  that  it  would 
have  been  useless,  for  him  to  have  attempted  to  communicate 
with  the  defendant  otherwise  than  by  post.  No  permit  would 
have  been  granted  either  to  himself  or  to  any  messenger.  Major 
Hoskin,  who  was  on  the  staff  of  the  Military  Governor  of  Pretoria 
at  the  time,  corroborates  this  statement.  The  defendant's  farm, 
it  may  be  noticed,  was  situated  at  a  distance  of  seven  miles  from 
Johannesburg,  but  the  country  in  the  neighbourhood  was  un- 
settled and  communication  between  the  farm  and  the  town  was 
both  irregular  and  difficult. 

Of  the  letters  referred  to,  the  defendant  admits  that  he 
received  one ;  but  he  denies  that  he  ever  received  the  other  two, 
and  there  is  no  evidence  produced  to  prove  that  he  did.  The 
marks  upon  the  envelope  of  the  letter  which  he  received  show 
that,  having  been  posted  at  Pretoria  on  the  3rd  August,  it 
reached  Johannesburg  on  the  5th,  and  was  sent  back  again  to 
Pretoria  on  the  7th.  It  could  not,  therefore,  have  reached  the 
defendant  until  after  the  date  fixed  for  the  termination  of  his 
contract.  As  a  matter  of  fact  it  was  delivered  to  a  relation  of 
the  defendant  at  Six  Mile  Spruit,  which  is  on  the  road  between 
Pretoria  and  Johannesburg,  and  it  was  by  him  given  to  one 
Ellis,  who  in  turn  handed  it  to  Van  Staden.  How  it  came  to  be 
delivered  at  Six  Mile  Spruit  is  not  at  all  explained  by  the 
evidence.  The  statements  of  the  defendant's  witnefses  go  to 
show  that  this  letter  did  not  reach  his  hands  before  the  end  of 
August,  or  considerably  later,  though  one  witness  for  the  plain- 
tiff fixes  the  date  earlier  in  that  month.  The  matter  is  therefore 
narrowed  down  to  this :  Three  letters  were  posted  to  defendant 
while  the  option   was  still  open,  notifying  that  it  had  been 
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accepted  or  exercised.  Two  of  them  did  not  reach  him  at  all, 
and  the  third  reached  him  after  the  option  period  had  expired. 
Under  these  circumstances  we  have  to  inquire  whether  there 
has  been  such  a  legal  acceptance  of  his  offer  as  to  create  a  bind- 
ing contract  of  sale  between  himself  and  the  plaintiff. 

In  support  of  his  contention  on  this  point  the  plaintiff's  counsel 
relied  entirely  upon  a  number  of  English  decisions,  to  the  effect 
that  under  certain  circumstances  the  acceptance  of  an  offer  was 
complete  and  a  valid  contract  was  created  as  soon  as  a  letter 
notifying  such  acceptance  had  been  posted  by  the  acceptor.  Be- 
fore considering  the  effect  of  those  cases,  it  may  be  observed  that 
the  question  whether  the  above  principle  was  one  recognised  by 
the  Roman-Dutch  law  was  hardly  argued.  That  point,  however, 
was  considered  by  the  late  High  Court  in  the  case  of  the  Fern 
Gold  Mirking  Company  v.  Tobias^  which  was  tried  in  February, 
1890.  The  defendant  in  that  matter  applied  on  the  6th  February, 
1889,  for  500  shares  in  the  plaintiff  company;  on  the  18th 
February  the  directors  allotted  him  the  shares;  shortly  after  9 
on  the  morning  of  the  19th  the  defendant  notified  the  agents 
of  the  company  that  he  withdrew  his  application;  later  in  the 
same  day,  and  after  such  notification  had  been  received,  the 
secretary  of  the  company,  in  ignorance  of  such  notification  of 
withdrawal,  posted  to  Tobias  a  letter  informing  him  of  the  allot- 
ment ;  he  refused  to  accept  the  shares,  and  legal  proceedings  were 
taken  by  the  company ;  the  Court  held  that  as  Tobias's  offer  had 
been  withdrawn  before  the  letter  of  allotment  was  posted,  there 
had  been  no  concluded  contract,  and  he  was  not  bound  to  take  the 
shares.  In  giving  judgment  the  Chief  Justice  (Mr.  Kotze) 
dealt  at  considerable  length  with  the  question  of  whether  by  our 
law  the  acceptance  of  an  offer  could  be  complete  l)efore  it  actually 
reached  the  person  making  the  offer.  He  pointed  out  that  there 
was  a  conflict  of  opinion  among  jurists  on  the  point.  One  school 
adhered  to  what  is  called  the  "acceptance"  or  "declaration" 
theory,  namely,  that  as  soon  as  the  offer  has  been  in  fact  accepted 
by  the  person  to  whom  it  is  made  a  binding  obligation  is  created. 
Others,  again,  adopted  what  is  called  by  Dutch  jurists  the  Fer- 
nemings  Tlieorie,  that  there  can  be  no  completed  contract  until 
the  acceptance  is  clearly  brought  to  the  knowledge  of  the  offeror. 
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He  added  that  there  was  an  intermediate  theory  according  to 
which  it  is  considered  sufficient  if  the  acceptor  posts  a  letter 
notifying  his  acceptance,  and  that  the  contract  is  complete 
even  before  that  letter  comes  to  the  notice  of  the  offeror.  After 
considering  the  matter,  the  Chief  Justice  seems  to  have  come 
to  the  conclusion  that  the  weight  of  authority  was  in  favour  of 
the  Veimeviivffs  Tlieorie  as  far  a^  Roman-Dutch  law  was  con- 
cerned ;  but  he  ended  by  leaving  the  matter  open  and  holding 
that  to  complete  the  contract  either  the  acceptance  must  have 
actually  come  to  the  notice  of  the  offeror,  or  a  letter  must  have 
been  posted  by  the  acceptor  notifying  his  reply.  But  however 
that  may  be,  a  settlement  of  this  legal  question  was  not  necessary 
for  the  decision  of  the  action,  because  the  letter  of  acceptance  by 
the  company  had  been  posted  after  Tobias  had  withdrawn  his 
offer.  The  company's  case  was  therefore  bound  to  fail.  It  may 
be  necessary  on  some  future  occasion  to  decide  the  point  which 
was  left  an  open  question  in  the  judgment  I  have  referred  to ; 
but  for  the  purposes  of  this  decision  I  shall  adopt  the  test  most 
favourable  to  the  plaintiff,  and  apply  to  the  facts  of  this  case 
the  principles  laid  down  by  the  English  judgments  relied  upon 
by  him.  Even  if  that  be  done,  I  do  not  think  that  it  can  be 
held  that  the  contract  between  the  parties  was  concluded  by  the 
posting  of  the  letter  in  question.  The  series  of  English  decisions 
which  establish  the  doctrine  that  the  acceptance  of  an  offer 
is  complete  so  soon  as  a  letter  of  acceptance  has  been  posted 
begins  with  Adctms  v.  LindseU  (1  B.  and  Aid.  681),  which  was 
decided  in  1818,  and  concludes  with  Henthoam  v.  Fnue^* 
([1892]  2  Ch.  27),  in  which  judgment  was  given  in  1892.  In 
every  one  of  these  cases,  except  the  last  one,  it  was  clear  as  a 
matter  of  fact  that  the  offeror  authorised  the  acceptor  to  make 
use  of  the  post  as  a  means  of  signifying  his  acceptance.  That 
being  so,  when  that  means  was  utilised  and  a  letter  posted,  the 
post-office  became  the  agent  of  the  offeror  to  receive  the  accept- 
ance, and  delivery  to  the  agenk  was  eqinvalent  to  (^  ^livery  to 
the  principal.  The  existence  of  this  authority  was  not  always 
proved  in  the  same  way.  In  one  case  the  acceptor  was  directly 
invited  to  reply  "  in  course  of  post " ;  in  another  the  custom  of 
trade  admittedly  authorised  an  answer  through  that  medium. 
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In  several  instances  the  qaestion  turned  upon  whether  shares 
had  been  duly  allotted  so  as  to  bind  the  applicant  at  the 
moment  when  a  letter  notifying  such  allotment  had  been 
posted  to  him  by  the  company.  In  such  cases  the  fact  that 
the  applicant  himself  made  use  of  the  post,  and  that  it  was  the 
ordinary  course  of  business  to  send  out  allotment  letters  by  post, 
would  amply  warrant  the  implication  of  an  authority  by  the 
applicant  to  the  company  to  post  its  reply.  Indeed,  it  would 
be  practically  impossible  for  a  company  to  send  out  special 
messengers  with  hundreds  of  allotment  letters.  Running 
through  all  the  English  decisions  relied  upon  from  1818 
down  to  the  year  1879  was  the  clear  principle  that  the  offeror 
had  expressly  or  by  implication  authorised  the  use  of  the  post 
as  his  agent  to  receive  the  letter  of  acceptance.  The  logical  out- 
come of  this  doctrine  was  that,  when  once  a  letter  of  acceptance 
bad  been  posted,  the  contract  was  complete  and  binding  even 
though  the  letter  never  reached  the  offeror.  And  this  was 
actually  so  held  in  the  case  of  Howi^Udd  Fire  Inauranoe  Co,  v, 
Ovant  (4  Ex.  Div.  216),  which  was  decided  in  1879.  Then  oame 
the  case  of  Henthom  v.  Fraser,  which  is  the  latest  decision  of 
all,  and  which  in  some  respects  strangely  resembles  the  present 
case.  There  the  secretary  of  a  building  society  had  given  the 
plaintiff  a  written  option  to  purchase  certain  houses  at  a  fixed 
price.  The  option  was  to  last  for  fourteen  days ;  the  document 
containing  it  was  not  sent  to  the  plaintiff  by  post,  but  handed  to 
him  at  the  office  of  the  society,  which  was  in  Liverpool ;  the  plain- 
tiff himself  resided  at  Birkenhead.  Next  day  the  society  posted 
a  letter  withdrawing  the  offer,  but  before  that  letter  reached 
the  plaintiff*  the  latter  had  already  posted  an  unconditional 
acceptance  of  the  option.  It  was  held  that  the  contract  was 
completed  by  the  posting  of  the  letter  of  acceptance  before 
the  revocation  had  been  brought  to  the  notice  of  the  acceptor. 
The  decision  was  given  by  the  Court  of  Appeal ;  and  much 
importance  seems  to  have  been  attached  to  the  fact  that  the 
parties  lived  in  different  towns,  and  that,  therefore,  an  accept- 
ance by  post  must  have  been  within  their  contemplation. 
Both  Lord  Herschel  and  Lord  Justice  Kay,  however,  made  a 
point    of    throwing    doubt    upon    the    principle    which    lay 
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at  the  root  of  all  the  earlier  decisionn;  they  were  anxious  not 
to  base  their  judgment  upon  the  doctrine  of  an  implied  autho- 
rity to  use  the  post-office — a  doctrine  which  they  did  not 
consider  satisfactory.  Lord  Herschel  laid  down  a  new  rule  in 
the  following  words :  "  Where  the  circumstances  are  such  that 
it  must  have  been  within  the  contemplation  of  the  parties  that 
according  to  the  ordinary  usages  of  mankind  the  post  might  be 
used  as  a  means  of  communicating  the  acceptance  of  an  offer,  the 
acceptance  is  complete  as  soon  as  it  is  posted."  And  Lord  Justice 
Kay  expressed  himself  thus :  "  Posting  an  acceptance  of  an  offer 
may  be  sufficient  where  it  can  fairly  be  inferred  from  the  circum- 
stances of  the  case  that  the  acceptance  might  be  sent  by  post." 
If  these  principles  are  to  be  applied  for  the  future,  then  practi- 
cally a  contract  will  be  held  complete  on  the  mere  posting  of  a 
letter  of  acceptance  in  every  case  in  which  the  parties  live  in 
different  towns  and  in  which  there  is  a  normal  and  regular  postal 
service  between  these  towns.  Whether  the  Privy  Council  or  the 
House  of  Lords  will  follow  Henthorn  v.  Frc(ser,  or  will  abide  by 
the  earlier  cases,  remains  to  be  seen.  But  in  my  opinion  neither 
the  earlier  decisions  nor  the  last  one  cover  the  present  facta 
Underlying  every  one  of  the  English  decisions  is  the  assumption 
that  the  post-office,  which  is  the  channel  of  communication 
between  the  parties,  remains  in  existence  as  a  medium  of  com- 
munication between  the  place  of  abode  or  address  of  the  acceptor 
and  the  place  of  abode  or  address  of  the  offeror.  I  cannot 
imagine,  for  instance,  that  if  a  revolution  had  suddenly  broken 
out  which  prevented  postal  communication  between  Birkenhead 
and  Liverpool,  the  Court  of  Appeal  in  Hentho)*n*8  case  would 
have  held  that  the  plaintiff  concluded  the  contract  by  merely 
dropping  his  letter  into  a  pillar-box  at  Birkenhead.  This  is  not 
the  case  of  a  man  entering  into  a  contract  to  be  performed  in  all 
events ;  it  is  the  case  of  an  authority  expressed  or  implied  to  use 
one  among  many  other  modes  of  communication,  and  such  an 
authority  necessarily  implies  that  that  mode  of  communication 
will  be  in  existence  at  the  time  when  an  attempt  is  made  to  use 
it.  Now,  on  the  dates  when  Mr.  Bal  posted  his  letters,  there  was 
no  postal  communication  between  the  place  where  he  resided 
and  the  post-office  which  was    fixed  in  the  contract  as  the 
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defendant's  proper  postal  addre&s.  In  normal  times  there  was  a 
branch  post  from  Johannesburg  to  the  last-named  address ;  but 
the  plaintiffs  own  evidence  shoM-s  that  that  service  cease.d  in 
June,  1900,  more  than  a  month  before  the  letters  were  posted. 
The  war  had  entirely  upset  the  postal  arrangements  and  had 
made  all  communication  between  the  parties  difficult.  That  was 
unfortunate  for  Mr.  Bal,  who  desired  to  communicate;  but  he 
knew  that  the  circumstances  were  exceptional  at  the  time  when 
he  attempted  to  make  use  of  the  post.  Mr.  Gregcmwaki  admitted 
that  if  there  had  been  no  post  leaving  Pretoria  for  Johannesburg 
he  could  not  have  contended  that  the  mere  formality  of  posting 
a  letter  here  could  have  concluded  the  contract.  But  the  test 
surely  is  whether  the  post  is  running  between  the  addresses  of 
the  two  parties  or  not.  Suppose  Johannesburg  had  been  a 
beleagured  town,  and  all  mails  going  south  from  Pretoria  had 
been  stopped  half-way  between  that  place  and  Johannesburg, 
could  it  be  contended  that  the  plaintiff  could  still  use  the  post  as 
a  means  of  oommunioation  ?  And  if  not,  why  should  ba  be 
entitled  to  do  lo  because  the  mails  went  as  far  as  Johannesburg, 
if  the  service  beyond  that  point  had  been  discontinued  7  It  may 
be  said  that  one  letter  did  reach  the  def endanti  but  it  reached 
him  by  accident;  in  some  mysterious  manner  it  arrived  at  a 
point  between  Pretoria  and  Johannesburg  and  was  there  delivered 
to  another  Van  Staden,  and  passing  through  several  hands  it 
tdtimately  reached  the  right  person. 

Taking  every  assumption  in  favour  of  the  plaintiff,  applying 
the  English  law  principle  on  which  he*  relies,  and  assuming  that 
the  words  in  his  contract,  "  declare  himself  to  be  the  purchaser," 
are  e<{uivalent  to  "accept  the  option  to  become  purchaser" — 
a  point  by  no  means  clear — I  am  still  of  opinion  that  he  has  not 
proved  such  a  legal  acceptance  by  him  of  the  defendant's  offer,  as 
entitles  him  to  succeed  in  his  action  as  at  present  brought. 

I  now  come  very  shortly  to  consider  the  effect  upon  the  posi- 
tion of  the  parties  of  the  defendant's  conduct  after  he  received 
the  plaintifTs  letter.  He  apparently  made  no  endeavour  to  com- 
municate with  the  plaintiff,  but  simply  retained  his  letter. 
Shortly  after  its  receipt,  the  witness  Henderson  says  that  he  told 
him  (Henderson)  that  he  wished  to  go  to  Pretoria  and  settle  with 
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Mr.  Bal,  but  that  he  did  not  like  to  ask  for  a  permit  as  it  was  too 
dangerous.  In  February,  1902,.  Attorney  Begeman  saw  him  on 
behalf  of  Bal,  and  asked  him  to  sign  certain  papers  in  connection 
with  the  transfer  of  Bothasfontein.  He  did  not  decline  to  sign, 
but  remarked  that  there  was  no  need  to  hurry  as  nothing  could 
be  done  till  the  Deeds  Registry  Office  was  open.  When  a  notice 
appeared  to  the  effect  that  the  office  would  open  on  the  15th 
April,  he  was  again  seen  by  Begeman ;  he  then  asked  for  time 
and  made  an  appointment  for  a  future  date,  when  he  promised 
to  give  a  decided  answer.  Meantime  he  appears  to  liave  taken 
advice  in  cei-tain  quarters,  and  the  result  was  that  he  declined  to 
sign,  and  has  since  entered  into  an  agreement  with  one  Hickman, 
that  if  the  plaintiffs  action  should  fail  he  will  share  with  Hickman 
any  profits  he  may  make  by  a  sale  of  the  property  to  some  third 
party  at  a  higher  price.  In  consideration  for  this  Hickman  is  to 
indemnify  him  for  the  costs  of  this  action.  Such  a  contract  is  of 
course  improper,  but  it  does  not  come  directly  before  the  Ck>urt  in 
these  proceedings,  and  its  existence  cannot  affect  the  position  that 
the  plaintiff  in  this  action  must  make  out  his  case  quite  apart 
from  that  contract  It  was  argued  on  behalf  of  the  plaintiff  that 
the  conduct  of  the  defendant,  to  which  I  have  referred,  amounted 
to  a  waiver  of  his  rights  to  demand  an  acceptance  of  the  option 
before  the  5th  August,  or  that  it  constituted  a  fresh  acceptance 
by  him  of  an  offer  to  purchase  which  had  arrived  too  late  to  con- 
clude a  contract  under  the  original  agreement.  It  is  not  neces- 
sary to  express  my  own  view  of  the  defendant's  action  in  this 
matter  considered  from  an  equitable  standpoint,  for  there  is  one 
consideration  which  absolutely  prevents  the  Court  from  giving 
effect  to  the  plaintiffs  contention  on  this  part  of  the  case.  By 
our  law*  every  contract  for  the  sale  of  land  must  be  in  writing. 
Now,  if  the  letter  of  31st  July  arrived  too  late  to  create  a  con- 
cluded contract  based  upon  the  deed  of  option  and  that  letter,  it 
is  clear  that  some  further  expression  of  intention  on  the  part  of 
the  defendant  was  necessary  in  order  to  constitute  such  a  con- 
tract. And  every  such  expression  of  intention,  to  have  any  valid 
effect  with  regard  to  a  sale  of  land,  must  be  in  writing.  It  has 
been  so  decided  in  England  in  cases  arising  under  the  Statute  of 
Frauds ;  and  the  same  considerations  apply  to  cases  under  our  law, 
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which  requires  contracts  for  the  sale  of  land  to  be  in  writing.  If 
an  incomplete  written  contract  were  allowed  to  be  completed  by 
oral  statements  or  by  inferences  drawn  from  conduct,  we  should 
be  admitting  the  very  mischief  which  the  Law  was  passed  to 
exclude. 

The  plaintiff  lastly  relied  upon  the  terms  of  Lord  Kitchener  s 
Proclamation  No.  12  of  1901.  Now,  that  Proclamation  provides 
that  in  all  contracts  executed  prior  to  the  llth  October,  1899, 
by  which  rights  were  acquired  to  purchase  lands  in  this  colony, 
the  period  between  the  llth  October,  1899,  and  a  date  to  be 
fixed  by  notice  in  the  Gazette  (which  date  has  been  notified  to  be 
the  Ist  August,  1902),  shall  not  be  taken  into  account  in  calcu- 
lating the  periods  during  which  it  wcus  agreed  between  the 
contracting  paities  that  such  contracts  were  to  be  in  force. 
Under  this  Proclamation,  therefore,  the  time  between  the  llth 
October,  1899,  and  the  1st  August,  1902,  is  a  dead  period  in 
respect  of  such  contracts,  and  that  period  is  not  to  be  reckoned 
in  computing,  for  instance,  the  duration  of  a  right  of  option 
granted  before  October,  1899,  and  which  had  not  expired  before 
the  llth  of  that  month.  A  person  desiring  to  take  advantage 
of  the  terms  of  the  Proclamation  would  have  to  take  steps  to 
exercise  his  rights  after  the  1st  August,  1902.  The  plaintiff,  of 
course,  was  not  bound  to  rely  on  the  Proclamation;  he  could 
take  his  stand  upon  his  rights  under  the  common  law,  and  he 
lias  elected  to  do  so.  He  comes  into  Court  relying  upon  a  notice 
of  acceptance  given  during  the  dead  period  created  by  the 
Proclamation  ;  his  letter  of  demand  and  his  summons,  both  dated 
before  the  1st  August,  1902,  must  be  based  upon  that  notice, 
for  so  far  as  we  are  aware  no  other  has  been  given.  And  that 
being  the  case,  he  cannot  rely  upon  them  to  found  an  action 
under  the  Proclamation,  which  would  imply  an  acceptance 
notified  after  the  1st  August,  1902,  and  not  depending  for  its 
validity  on  any  notice  which  had  preceded  it  I  express  no 
further  opinion  upon  this  part  of  the  case,  because  it  is  possible 
that  the  matter  may  come  before  us  again  on  a  new  notice  of 
acceptance  given  under  the  Proclamation ;  but  I  am  clearly  of 
opinion  that  on  his  present  pleadings  the  plaintiff  cannot  take 
advantage  of  the  special  enactment  referred  to. 
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On  every  ground,  therefore,  the  case  for  the  plaintiff  seems  to 
me  to  fail.  That  being  so,  it  is  not  necessary  to  decide  the  point 
incidentally  raised  towards  the  close  of  the  argument  whether 
the  original  contract  containing  Uie  option  and  the  letter  accept- 
ing it  could  be  read  together  as  forming  such  a  proper  memoran- 
dum or  declaration  of  sale  as  the  Law  No.  20  of  1895  required. 

In  my  opinion  the  judgment  should  be  absolution  from  the 
instance,  with  costs. 

SoiX)MON,  J. :  The  facts  in  this  case  have  been  so  fully  stated 
by  the  Chief  Justice  in  his  judgment  that  I  do  not  propose 
to  take  up  time  by  now  restating  them,  and  I  shall  at  once  apply 
myself  to  a  consideration  of  the  various  questions  of  law  which 
have  been  raised  in  the  course  of  the  arguments. 

Now  the  first  question  which  we  have  to  determine  is  whether 
the  plaintiff,  who  had  acquired  an  option  to  purchase  the  defend- 
ant's farm,  duly  exercised  his  right  within  the  time  fixed  in  the 
contract.  That  contract  provides  that  "  as  soon  as  at  any  time 
within  the  term  of  lease  of  four  years  the  lessees  shall  declare  to 
be  purchasers  of  the  ground,  the  said  Van  Staden  shall  forthwith 
deliver  to  them  free  and  unencumbered  transfer  of  the  said  farm." 
The  term  of  four  years  expired  on  the  5th  August,  1900,  and 
consequently,  in  order  to  exercise  his  option,  it  was  necessary  for 
the  plaintiff  on  or  before  the  5th  August  to  declare  to  the 
defendant  that  he  was  a  purchaser  of  the  land.  The  evidence 
shows  that  before  the  5th  August  he  did  post  one  or  more  letters 
addressed  to  the  defendant  informing  him  that  he  was  prepared 
to  take  over  the  property;  but  it  is  equally  clear  from  the 
evidence  that  no  letter  reached  the  defendant  until  after  the 
5th  August.  In  these  circumstances  it  is  contended  by  Mr. 
Gregorowski  on  behalf  of  the  plaintiff  that  the  mere  posting  of  a 
letter  before  the  5th  August  was  an  exercise  by  the  plaintiff  of 
hi?  right  to  purchase  the  farm,  without  regard  to  the  time  when 
the  letter  reached  the  defendant.  And  in  support  of  this  con- 
tention he  relied  mainly  upon  a  series  of  decisions  in  the  English, 
American,  and  Scotch  courts,  where  (|uestions  of  the  same  nature 
as  the  one  raised  in  the  present  case  are  fully  discussed.  For  I 
take  it  as  clear  that  the  owner  of  land  who  grants  an  option  of 
purchase  is  iu  the  position  of  one  who  has  made  an  offer  to  sell 
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his  land  to  the  person  to  whom  the  option  has  been  granted,  and 
that  the  exercise  of  the  option  by  such  person  is  virtually  an 
acceptance  of  the  offer  so  made  to  him.  If  the  offer  is  accepted 
within  the  time  fixed  in  the  contract  between  the  parties,  there 
is  a  concluded  agreement  of  purchase  and  sale.  Moreover,  I  think 
it  is  clear  that  jit  is  not  sufficient  in  law  that  the  person  to  whom 
an  offer  is  made  should  decide  in  his  own  mind  to  accept  that 
offer;  but  that  it  is  necessary  that  the  acceptance  should  be 
communicated  to  the  other  party  in  order  to  complete  the  con- 
tract. The  difficulty  arises  in  determining  at  what  point  of  time 
the  acceptance  should  bo  held  to  have  been  communicated  in 
cases  where  the  parties  are  separated  from  one  another,  and 
where  the  acceptance  is  sent  by  means  of  the  post.  In  such 
cases  the  English  Courts  have  held  that  in  certain  circmnstaTicea 
the  communication  is  made  and  the  contract  is  concluded  as  soon 
as  the  letter  accepting  the  offer  is  put  into  the  post.  I  must 
confess  that  it  strikes^  me  as  someiwhat  artificial  to  hold  that 
a  communication  is  made  to  a  person  at  a  time  when  it  is  quite 
impossible  that  it  can  have  reached  him ;  and  I  am  not  at  all 
sure  that  such  a  contention  could  be  supported  upon  reference  to 
the  Roman-Dutch  law  authorities.  But  it  is  not  necessary  for  me 
to  con.sider  that  question  at  present,  as  I  am  satisfied  that  even 
if  we  are  to  be  guided  by  the  decisions  of  the  English  Courts 
upon  this  subject,  the  plaintiff  has  failed  to  establish  his  case. 

Unfortunately  there  is  some  difficulty  in  appljring  the  English 
cases,  as  they^re  not  always  quite  consistent  with  one  another, 
different  .rules  having  been  laid  down  by  different  judges  at 
various  times.  It  would  take  up  too  much  time  to  examine  the 
cases  in  detail,  but  to  my  mind  the  most  satisfactory  rule  is  the 
one  laid  down  by  Lord  Blackburn  in  the  case  of  Brogden  v. 
Metropolitan  By.  Co,  (2  L.R.,  H.L.  691),  where  he  expresses 
himself  as  follows :  "  I  have  always  believed  the  law  to  be  this, 
that  when  an  offer  is  made  to  another  party,  and  in  that  offer 
there  is  a  request,  express  or  implied,  that  he  must  signify  his 
acceptance  by  doing  some  particular  thing,  then  as  soon  as  he 
does  that  thing  he  is  bound.  If  a  man  sent  an  offer  abroad 
saying,  'I  wish  to  know  whether  you  will  supply  me  with 
goods  at  such  and  such  .a  price,  and  if  you  agree  to  that  you 
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must  ship  the  first  cargo  as  soon  as  you  get  this  letter/  there  can 
be  no  doubt  that  as  soon  as  the  cargo  was  shipped  the  contract 
would  be  complete.  So  again  where,  as  in  the  case  of  ex  parte 
Harris  (L.R.  7,  Ch.  Ap.  587),  a  person  writes  a  letter  and  says,  '  I 
offer  to  take  an  allotment  of  shares,'  and  he  expressly  or  impliedly 
says,  '  if  you  agree  with  me,  send  an  answer  by  the  post,*  there, 
as  soon  as  he  has  sent  that  answer  by  the  post  and  put  it  out  of 
his  control  and  done  an  extraneous  act  which 'clinches  the  matter 
and  shows  beyond  all  doubt  that  each  side  is  bound,  I  agree  the 
contract  is  perfectly  plain  and  clear."  And  further  on,  at  p.  692, 
after  referring  to  an  old  judgment  of  Brian,  C.J.,  he  says  :  "  I  take 
it,  my  lords,  that  that  which  was  said  300  years  ago  and  more 
is  the  law  to  this  day,  and  it  is  quite  what  Lord  Justice  Mellor 
in  ex  pciHe  Hai^is  accurately  says,  that  where  it  is  expressly  or 
impliedly  stated  in  the  offer  that  you  may  accept  the  offer  by 
posting  a  letter,  the  moment  you  post  the  letter  the  offer  is 
accepted.''  That  seems  to  me  a  clear  and  intelligible  principle  of 
law,  though  of  course  considerable  difficulty  may  arise  in  apply- 
ing the  rule  in  cases  where  it  has  to  be  made  out  that  there  is  an 
implied  re(iuest  in  the  offer  to  send  an  acceptance  by  post.  It  is 
true  that  in  many  of  the  cases  which  have  come  before  the 
English  Courts  no  difficulty  arises.  Take  the  very  common  case 
of  a  person  applying  by  post  for  an  allotment  of  shares  in  a 
company :  it  is  easy  enough  to  come  to  the  conclusion  that  he 
impliedly  requests  the  company  to  follow  the  ordinary  practice 
in  such  cases  and  to  send  an  answer  by  post.  Or  take  a  case 
such  as  that  of  Dunlop  v.  Higgins  (1  H.L.  381)  where  A  B  of 
Glasgow  offers  by  letter  to  sell  to  C  D  of  Liverpool  a  quantity  of 
iron  on  certain  termp,  and  where  by  the  usage  of  the  trade  C  D 
was  bound  to  accept  or  refuse  in  course  of  post.  I  should  have 
no  difficulty  in  holding  in  such  circumstances  that  A  B  impliedly 
requested  C  D  to  send  an  acceptance  by  past.  The  same 
inference  may  fairly  be  drawn  in  tiie  other  cases  referred  to  in 
argument,  with  the  possible  exception  of  the  case  of  Hentkorn 
V.  Fraser,  where  the  judges  certainly  went  further  than  in  any 
of  the  previous  decisions. 

Now  I  have  no  hesitation  in  saying  that  if  we  apply  the 
rule  laid  down  by  Lord  Blackbukx  to  the  circunistauces  of  the 
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present  case,  the  plaintiiTs  contention  cannot  be  sustained,  and 
my  conclusion  would  be  the  same  even  if  we  adopted  the  rule 
laid  down  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Taylor  v.  Mercluvnta  Fii^e  Ins.  Co,,  and  which  has  been 
approved  of  by  some  of  the  English  judges,  notably  by  Lord 
Justice  Thesioer  in  the  case  of  Houaehold  Fire  Ins.  Co,  v.  Grant 
(4  Ex.  Div.  224).  That  rule,  which  is  more  favourable  to  the 
plaintiff's  case,  may  be  stated  as  follows :  "  That  the  contract  is 
complete  on  posting  the  letter  of  acceptance  where  it  appears 
that  the  post  was  the  medium  of  communication  which  the 
parties  themselves  contemplated."  Now  whichever  of  these  two 
rules  we  may  accept  as  law,  it  appears  to  me  that  there  are  so 
many  important  differences  between  the  circumstances  of  this 
case  and  of  the  cases  decided  in  the  English  and  American 
courts  that  it  is  impossible  to  come  to  a  conclusion  in  favour 
of  the  plaintiff.  In  the  first  place,  there  is  here  no  communica- 
tion of  an  offer  by  post,  the  offer  l>eing  contained  in  a  contract 
signed  by  both  parties  in  Pretoria.  Nor  is  there  anything  in 
the  contract  itself  from  which  it  can  be  implied  that  the  defend- 
ant requested  the  plaintiff  to  communicate  with  him  by  post 
if  he  should  decide  to  exercise  the  option  of  purchase,  or  that  he 
contemplated  any  such  communication.  On  the  contrary,  the 
use  of  the  word  "  declare  "  in  the  clause  "  as  soon  as  the  lessees 
ehaU  declare  to  be  purchasers  of  the  ground,"  and  the  fact  that 
the  plaintiff  is  expressly  authorised  to  make  use  of  the  post  if 
he  desires  to  have  the  contract  notarially  registered,  to  my  mind 
rather  indicates  that  the  defendant  did  not  contemplate  or 
intend  that  the  plaintiff  should  use  the  post  for  the  purpose  of 
exercising  his  option. 

Further,  though  it  is  true  that  the  parties  did  not  reside  in 
the  same  place,  still  it  is  not  unimportant  to  bear  in  mind  that 
the  plaintiff  had  the  right  to  prospect  over  the  defendant's  farm, 
and  exercised  that  right,  so  that  either  he  himself  or  his  agents 
must  or  might  have  been  constantly  in  touch  with  the  defendant, 
and  so  in  a  position  to  communicate  with  him  easily  otherwise 
than  by  post. 

Again,  there  is  the  fact  that  this  is  not  the  case  of  an  offer 
made  and  to  be  accepted  either  forthwith  or  within  a  short  time, 
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but  the  offer  was  open  for  four  years,  and  might  be  accepted  at 
any  time  during  that  period.  Lastly,  there  is  nothing  to  show 
that,  as  in  the  case  of  DurUop  v.  Higgins,  there  was  any  usage 
of  trade  to  support  the  plaintiff  in  making  use  of  the  post-office, 
or  that  it  is  usual  to  adopt  that  medium  of  communication  in 
such  circumstances  as  these.  Personally  I  should  not  be  at 
all  surprised  to  learn  that  it  is  by  no  means  the  usual  practice, 
in  cases  where  an  option  to  purchase  a  farm  is  given  in  a  mining 
lease,  to  conclude  the  contract  through  the  medium  of  the  post 

But  however  that  may  be,  the  general  circumstances  of  this 
case  are  of  such  a  nature  that  I  am  unable  to  come  to  the 
conclusion  either  that  the  defendant  impliedly  requested  the 
plaintiff  to  make  use  of  the  post,  or  that  the  parties  con- 
templated that  the  post  should  be  the  medium  of  communication 
between  them.  But  then  the  case  of  Hentiiom  v.  Ftxtser  was 
strongly  pressed  upon  us  on  behalf  of  the  plaintiff,  and  it 
certainly  assists  him  far  more  than  any  of  the  other  cases.  That 
is  the  only  case  I  have  been  able  to  find  in  which  a  written  offer 
having  been  delivered  by  hand,  it  was  held  that  an  acceptance 
sent  by  post  concluded  the  agreement  from  the  moment  the 
letter  was  posted.  That  decision  undoubtedly  goes  further'  than 
any  of  the  previous  cases,  and  we  may  reasonably  doubt  whether 
some  of  the  judges  in  the  earlier  cases  would  have  drawn  the 
same  inferences  from  the  circumstances  as  did  the  Court  of 
Appeal  on  that  occasion,  or  would  have  subscribed  to  the  rule, 
laid  down  by  Lord  Herschel,  "  that  where  the  circumstances 
are  such  that  according  to  the  ordinary  usages  of  mankind  the 
post  might  be  used  as  a  means  of  communicating  the  acceptance 
of  an  offer,  the  acceptance  is  complete  as  soon  as  it  is  posted." 
To  my  mind  it  is  difficult  to  reconcile  that  rule  with  the 
principles  laid  down  in  the  earlier  cases,  and  if  it  were  necessary 
to  choose  between  them  I  should  certainly  be  guided  by  the 
judgments  of  Lord  Blackburn  or  of  the  Supreme  Court  of  the 
United  States,  to  which  I  have  already  referred.  But  in  my 
opinion,  even  if  I  felt  bound  to  apply  Lord  Herschel's  rule  in 
the  present  case,  the  plaintiff's  contention  would  fail  because  of 
the  special  circumstances  existing  at  the  time  when  the  plain- 
tiffs letters  were  posted.    The  country  at  that  time  was  in  a 
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state  of  war,  and  the  plaintiff's  own  witnesses  prove  that  postal 
communication  between  Pretoria  and  the  defendant's  farui  had 
been  suspended  in  June,  1900,  and  was,  to  say  the  least  of  it,  in 
a  highly  dislocated  condition  in  August. 

In  that  state  of  facts  I  cannot  think  that  it  could  be  held  in 
the  words  of  Lord  Hebscuel  that  "  the  circumstances  were  such 
that  according  to  the  ordinary  usages  of  mankind  the  post  might 
be  used  as  a  means  of  communicating  the  acceptance  of  an  offer." 
It  is  argued  on  behalf  of  the  plaintiff*  that  we  must  look  at  the 
circumstances  as  they  existed  at  the  time  the  offer  was  made; 
but  inasmuch  as  the  acceptance  had  to  be  communicated  to  the 
person  making  the  offer,  I  am  of  opinion  that  we  must  regard  the 
circumstances  existing  at  the  time  when  the  offer  was  accepted, 
and  not  when  it  was  made.  Seeing,  then,  that  the  circumstances 
at  that  time  were  such  that  it  was  impossible  to  depend  upon 
letters  being  regularly  conveyed  by  post  from  Pretoria  to  the  de- 
fendant's farm,  the  chief  grounds  for  the  decisions  of  the  English 
Courts,  viz.  the  regularity  of  the  post,  is  cut  away,  and  I  do  not 
therefoi-e  think  that  it  can  be  held  that  the  contract  was  complete 
as  soon  as  the  letter  was  posted. 

Biit,  in  the  second  place,  it  was  urged  on  behalf  of  the  plain- 
tiff that,  even  if  the  acceptance  was  too  late,  inasmuch  as  it  did 
not  reach  the  defendant  until  after  the  5th  August,  he  waived  his 
right  to  insist  upon  an  acceptance  before  that  date,  and  virtually 
agreed  to  accept  the  plaintiff's  offer  which  reached  him  only  late 
in  August  or  early  in  September.  Now  upon  the  facts  I  am  dis- 
posed to  agree  with  Mr.  GregormvakVa  argument  tliat  tliis  con- 
tention may  fairly  be  deduced  from  the  conduct  of  the  defendant. 
But  then  we  are  met  with  the  difficulty  that  under  sec.  17  of  Law 
Na  20  of  1895  a  contract  for  sale  of  land  must  be  in  writing,  and 
that  consequently  any  variation  of  the  original  contract  or  at  any 
rate  of  any  essential  portion  of  the  contract  must  also  be  in 
writing.  Now  it  is  clear  that  the  date  5th  August,  1900,  is  an 
essential  part  of  the  original  contract,  and  if  that  date  was 
altered  by  the  parties,  such  alteration,  in  order  to  comply  with 
the  provisions  of  the  law,  must  necessarily  also  be  in  writing. 
The  point  seems  quite  clear  on  principle,  and  there  are  more  than 
one  English  decision  directly  in  point.     In  the  case  of  Stowell  v. 
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Robinwn  (3  Bingham's  New  Cases,  928-938)  it  was  held  that 
the  day  for  the  completion  of  the  purchase  of  an  interest  in  land 
inserted  in  a  written  contract  cannot  be  waived  by  oral  agree- 
ment and  another  day  be  substituted  in  its  place.  And  in  giving 
judgment  Chief  Justice  Tindal  said :  "  We  cannot  get  over  the 
difficulty  which  has  been  pressed  upon  us  that  to  allow  the  sub- 
stitution of  a  new  stipulation  as  to  the  time  of  completing  the 
contract  by  reason  of  a  subseijuent  parol  agreement  between  the 
parties  to  that  effect,  in  lieu  of  a  stipulation  as  to  time  contained 
in  the  written  agreement  signed  by  the  parties,  is  virtually  and 
substantially  to  allow  an  action  to  be  brought  on  an  agreement 
relating  to  the  sale  of  land  partly  in  writing  and  partly  not  in 
writing,  but  by  parol  only,  and  amounts  to  a  contravention  of  the 
Statute  of  Frauds." 

If  in  the  present  case  there  were  any  evidence  that  the  plain- 
tiff, relying  upon  the  defendant's  agreement  to  extend  the  time, 
had  changed  his  position  for  the  worse,  other  considerations  might 
arise ;  but  as  there  is  no  such  evidence,  I  am  of  opinion  that  on 
this  point  also  the  plaintiff's  case  must  fail. 

Lastly,  the  plaintiffs  counsel  contended  that  he  was  entitled 
to  rely  on  the  terms  of  Lord  Kitcheners  Proclamation  No.  12  of 
1901,  and  that  under  the  terms  of  that  Proclamation  his  case  was 
fully  made  out. 

The  simple  answer  to  that  contention,  however,  is  that  the 
plaintiff  has  not,  as  a  matter  of  fact,  seen  fit  to  avail  himself  of 
the  relief  offered  by  that  Proclamation,  nor  is  his  case  in  any 
way  based  upon  its  provisions.  His  claim  is  founded  upon  the 
ground  that  he  did  in  fact  exercise  his  rights  within  the  time 
fixed  by  the  contract,  and  not  upon  the  ground  that  he  had  been 
unable  owing  to  the  existence  of  hostilities  to  exercise  his  right, 
but  that  he  had  done  so  since  the  1st  of  August  of  this  year.  I 
express  no  opinion  upon  the  question  whether  if  that  had  been 
his  cause  of  action  he  would  have  succeeded ;  it  is  sufficient  to  say 
that  his  cause  of  action  is  something  entirely  different,  and  that 
he  cannot  therefore  succeed  on  this  ground. 

In  the  result,  therefore,  I  agree  that  our  judgment  must  be 
one  of  absolution  from  the  instance,  with  costs. 

Smith,  J. :  The  plaintiff  in  this  action  claims  that  defendant 
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be  ordered  to  transfer  to  him  a  portion  of  the  farm  Bothasf ontein 
for  the  sum  of  £1200,  which  he  tenders.  The  claim  is  based 
upon  two  contracts  entered  into  between  the  plaintiff  and  defend- 
ant, dated  respectively  the  6th  August,  1896,  and  the  11th 
November,  1897,  under  which  the  defendant  leased  to  the  plain- 
tiff and  one  de  Jager  a  portion  of  the  farm,  granting  them  an 
option  to  purchase  in  the  following  terms :  **  As  soon  as  at  any 
time  within  the  term  of  lease  of  four  years  as  aforesaid  the 
lessees  shall  declare  to  be  purchasers  of  the  ground  .  .  .  the  said 
defendant  shall  forthwith  deliver  to  them  free  and  unencumbered 
transfer  thereof."  de  Jager's  rights  under  the  contracts  have 
been  ceded  to,  and  are  now  vested  in,  the  plaintiff. 

The  main  question  to  be  decided  in  this  action  is  whether  the 
plaintiff  duly  exercised  his  right  of  option  to  purchase.  The  facts 
with  regard  to  this  are  practically  not  disputed.  The  lease  ter- 
minated on  the  5th  August,  1900,  and  on  the  27th  July  the 
plaintiff  wrote  a  letter  to  the  defendant  declaring  that  he  exer- 
cised his  right  to  purchase  the  property.  In  my  opinion  the 
evidence  does  not  satisfactorily  establish  that  the  defendant  ever 
received  the  letter  at  all,  and  there  is  no  evidence  to  show  that 
he  received  it  on  or  before  the  5th  August,  1900.  On  the  31st 
July  the  plaintiff  wrote  two  letters  in  identical  terms  addressed 
to  the  defendant  at  his  farm,  referring  to  his  letter  of  the  27th 
July,  intimating  his  intention  to  purchase,  and  calling  on  the 
defendant  to  carry  out  the  contract.  One  of  these  letters  reached 
the  defendant  some  time  in  September,  some  weeks  after  the 
expiration  of  the  lease.  The  defendant  kept  the  letter  without 
repudiating  his  liability  to  transfer,  and  no  further  communi- 
cation passed  between  the  parties  until  February,  1902.  In  that 
month  the  witness  Begeman,  on  behalf  of  the  plaintiff's  attorney, 
found  out  where  the  defendant  was  residing,  and  went  to  him 
with  the  declaration  of  sale  in  order  to  obtain  his  signature. 
The  defendant  did  not  sign,  saying  that  the  Registry  Office  was 
not  open  and  there  was  no  hurry.  The  papers  were  left  with 
him,  and  on  the  15th  April,  there  being  then  a  prospect  of  the 
Registry  Office  soon  opening,  Begeman  went  to  him  again.  The 
defendant  did  not  sign,  saying  he  had  not  made  up  his  mind. 
One  or  two  other  interviews  took  place,  the  defendant  putting 
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off  Begeman  with  various  excuses,  until  finally  the  defendant 
made  an  appointment  to  meet  Begeman  at  Beckett's  store,  and 
promised  to  sign  the  papers  there.  That  appointment  the 
defendant  failed  to  keep,  and  when  next  Begeman  saw  him  he 
for  the  first  time  definitely  refused  to  sign. 

Under  these  circumstances  it  is  contended  for  the  plaintiff 
that  all  that  was  incumbent  on  him  to  do  was  to  declare  at  any 
time  before  the  termination  of  the  lease,  on  the  5th  August,  that 
he  intended  to  purchase  the  property  though  the  declaration 
might  not  reach  the  defendant  until  after  the  termination  of  the 
lease,  provided  that  it  did  reach  him  within  a  reasonable  time ; 
that  it  was  in  the  contemplation  of  both  parties  that  that 
intention  might  be  communicated  through  the  medium  of  the 
post,  and  that  a  binding  contract  was  constituted  immediately 
on  the  posting  of  the  letter  by  the  plaintiff  announcing  his 
intention  to  purchase.  This  latter  contention  is  based  upon  the 
English  cases;  see  Henthorn  v.  Fixtser  (61  L.J.  373);  Dn^ncan 
V.  Topham  (8  C.B.  225);  Dunlop  v.  Higgina  (1  H.L.C.  381); 
Taylor  v.  The  M&rcJianta'  Fire  Ina.  Co.  (9  Hare,  390);  and 
Thompaon  v.  Jamea  (18  Dunlop,  1). 

For  the  defendant  it  was  contended  that  the  meaning  of  the 
contract  was  tliat  the  exercise  by  the  plaintiff  of  the  option  to 
purchase  should  be  declared  to  the  defendant ;  that  the  principle 
of  the  English  decisions  above  referred  to  is  not  applicable  to  the 
circumstances  of  the  present  case;  and  that,  even  if  it  were, 
regard  must  be  had  to  the  circumstance  that  war  was  raging 
at  the  time,  and  that  it  was  not  within  the  contemplation  of 
the  parties  or  in  accordance  with  the  common  usages  of  mankind 
that  the  post  should  be  employed  as  a  medium  to  communicate 
the  acceptance  of  a  contract  in  a  district  where  postal  arrange- 
ments are  dislocated  in  consequence  of  a  state  of  war. 

It  was  further  argued  that  a  contract  giving  an  option  to 
purchase  is  a  contract  aiti  generia,  containing  both  offer  and 
acceptance,  the  contract  teing  subject,  however,  to  a  condition  on 
the  performance  of  which  the  liability  of  the  offeror  depends.  I 
am  unable  to  follow  the  latter  argument.  An  option  to  purch^e 
appears  to  me  to  be  in  effect  an  offer  to  sell,  which  may  be 
accepted  at  any  time  within  the  period  fixed  by  the  contract,  and 
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on  such  acceptance  being  notified  a  contract  is  formed.  With 
regard  to  the  important  question  as  to  whether  this  Court  should 
adopt  the  principles  laid  down  in  the  English  cases  cited  by  Mr. 
Oregorowski,  viz.  that  the  acceptance  of  an  offer  is  to  be  deemed 
complete  immediately  on  the  posting  of  a  letter  signifying  that 
a.cceptance,  I  think  it  is  not  necessary  for  the  purposes  of  this 
case  to  decide  that  point.  I  am  of  opinion  that  on  the  true  con- 
struction of  this  jcontract  it  was  the  intention  of  both  parties  that 
if  the  offer  was  accepted  by  the  plaintiff  a  notification  of  such 
acceptance  should  be  communicated  to  the  defendant  on  or  before 
the  5th  August,  1900.  The  words  of  the  contract  are,  "  As  soon 
as  at  any  time  within  the  term  of  the  lease  .  .  .  the  lessees 
shall  declare  to  be  purchasers  of  the  ground,"  and  I  agree  with 
the  contention  of  the  defendant's  counsel  that  this  means  that 
the  declaration  is  to  be  made  to  defendant  within  the  term  of  the 
lease. 

It  would  not,  in  my  opinion,  be  sufficient  for  the  plaintiff  merely 
to  declare  to  the  world  at  large  that  he  intended  to  purchase,  but 
he  was  bound  to  declare  it  to  the  defendant.  If  the  contract  had 
been  so  worded  as  to  give  the  plaintiff  the  right  merely  to  accept 
the  defendant's  offer  within  the  term  of  the  lease,  then  it  would 
have  been  necessary  for  us  to  consider  whether  the  principle  (or 
rather  perhaps  which,  if  any,  of  the  somewhat  conflicting 
principles)  laid  down  in  the  English  cases  cited  is  in  accordance 
with  those  of  the  Roman-Dutch  law.  In  the  view  I  take  of  the 
intention  of  the  parties  to  this  contract  this  is  unnecessary,  and 
it  seems  to  me  that  the  clause  in  the  contract  is  really  equivalent 
to  the  defendant  saying,  "  Unless  I  hear  from  you  on  or  before 
the  5th  August,  1900,  that  you  accept,  the  offer  does  not  hold 
good,"  and  if  so  this  case  is  clearly  outside  any  of  the  English 
cases  cited,  or  which  I  have  been  able  to  find. 

It  has  been  satisfactorily  established  that  the  plaintiff's  letter 
of  acceptance  did  not  reach  the  defendant  until  some  time  in  the 
month  of  September,  and,  therefore,  in  my  judgment  was  too  late. 
It  may  be  a  hardship  on  the  plaintiff  that  in  consequence  of  the 
war  the  post  between  Johannesburg  and  the  defendant's  farm 
had  ceased  to  run,  and  that  thus  his  letters,  which  in  ordinary 
circumstances  would  have  reached  their  destination  in  time,  did 
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not  do  80 ;  but  thia  is  one  of  the  inconveniences  due  to  the  war 
alone,  to  which  the  plaintiff,  as  other  members  of  the  community, 
is  obliged  to  submit.  It  was  further  argued  that  the  defendant 
having  kept  the  letter  for  a  long  period  without  signifying  his 
dissent,  and  having  subsequently  told  Begeman  that  he  would 
sign  the  declaration  of  sale,  must  be  held  to  have  waived  the 
condition  that  the  plaintiff  should  exercise  the  option  before  the 
termination  of  the  lease,  or  to  have  recognised  that  a  sale  to  the 
plaintiff  had  been  effected 

With  regard  to  this  argument,  both  parties  are  agreed  that 
the  contract  between  the  parties,  being  a  contract  for  the  sale  of 
land,  must  under  the  provisions  of  Law  No.  20  of  1895  be  in 
writing  in  order  to  be  valid.  There  is  in  this  case  a  written 
document  under  which  the  defendant  offered  to  sell  the  property 
to  the  plaintiff  on  condition  that  he  signified  his  acceptance  on 
or  before  the  5th  August,  1900.  The  plaintiff  signified  his 
acceptance  after  that  date,  and  the  defendant  is  said  to  have 
acquiesced  in  that  acceptance.  It  has  been  decided  in  the 
English  courts  that  the  terms  of  a  contract  required  by  statute 
to  be  in  writing  cannot  be  varied  or  altered  by  parol ;  see  Stowell 
V.  Robinaon  (3  Bing.  N.C.  928);  Marshall  v.  Lynn  (6  N.W.  109); 
Stead  V.  Dawler  (10  Ad.  and  E.  57).  I  think  the  principle  of  these 
cases  is  applicable  to  the  present ;  a  contract  required  to  be  in 
writing  cannot  be  partly  in  writing  and  partly  oral.  I  am 
therefore  of  opinion  that  this  contention  fails.  It  would 
perhaps  be  possible  to  consider  the  plaintiffs  letter  of  the  31st 
July  as  an  offer  to  purchase,  but  there  is  no  acceptance  of  it  by 
the  defendant  in  writing  to  satisfy  the  requirements  of  the  Law 
of  1895. 

It  was  further  argued  that  the  plaintiff  was  entitled  to  avail 
himself  of  the  provisions  of  Proclamation  No.  12  of  1901,  and 
that  the  request  through  Begeman  to  sign  the  declaration  of 
sale  in  1902,  or  the  summons  in  this  action,  is  a  sufficient 
exercise  of  the  right  of  option.  In  my  opinion  this  case  is  not 
affected  by  the  provisions  of  this  Proclamation,  the  object  of 
which  is  to  prevent  a  forfeiture  of  rights  acquired  before  the 
war  by  reason  of  the  inability  of  one  party  to  make  payments 
or  to  exercise  rights  owing  to  the  existence  of  the  war.    It  does 
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not  render  valid  any  act  done  during  the  war.  In  any  event 
the  request  by  Begeman  to  sign  was  a  verbal  request,  and  so 
would  not  create  a  valid  contract,  and  the  summons  in  this 
action  being  founded  on  an  alleged  exercise  of  the  right  of  option 
in  July,  1900,  is  not  in  itself  the  exercise  of  such  a  right. 

One  other  point  was  incidentally  mentioned  at  the  conclusion 
of  the  case,  but  w;as  not  argued,  although  we  were  referred  to  the 
case  of  Troposki  v.  Alcock  as  an  authority.  The  point  was 
whether  the  contract  and  the  plaintiff's  letter  of  the  31st  July 
constituted  a  proper  memorandum  or  declaration  of  sale  within 
the  meaning  of  Law  No.  20  of  1895.  I  see  no  reason  or  principle 
why  the  memorandum  of  sale  should  not  be  contained  in  more 
documents  than  one.  The  Law  does  not  prescribe  any  form  in 
which  the  memorandum  or  declaration  to  be  signed  by  both 
parties  should  be  drawn  up,  and  it  has  been  held  in  the  House 
of  Lords  that  the  memorandum  required  by  the  Statute  of  Frauds 
may  be  collected  from  several  connected  documents,  in  the  case 
of  Ridgway  v.  WhaHm  (6  H.LC.  238).  In  the  case  decided  in 
the  High  Court  here,  though  one  of  the  judges  of  the  Court 
appears  to  have  held  that  two  documents  did  not  make  a  memo- 
randum within  the  meaning  of  the  Law,  the  migority  of  the  Court 
held  that  the  documents  relied  upon  showed  that  the  parties 
were  not  cid  idem,  and  guarded  themselves  against  laying  down 
the  proposition  that  a  memorandum  of  sale  could  not  be  con- 
tained in  more  documents  than  one. 

For  all  these  reasons  I  am  of  opinion  that  the  plaintiff's 
case  fails,  and  there  must  be  absolution  from  the  instance,  with 
costa 

Plaintiff's  Attorney :  J.  H.  L.  Findlay  f  Defendant's  Attor- 
neys: TindaU  dt  Mortimer. 
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1902.    August  28.    Innes,  C.J.,  and  Solomon  and  Smith,  JJ. 

AUomey. — Artidet, — Service  with  the  late  State  Attorney. 

The  applicant  had  senred  for  two  and  a  half  yean  as  a  derk  in  the  late 
State  Attorney's  department^  and  petitioned  the  Court  to  allow 
this  period  to  be  recognised  as  service  with  an  attorney  as  required 
by  sub-section  (c)  of  sec.  11  of  Proclamation  Na  14  of  1902. 
According  to  Rule  103  (a)  of  the  late  High  Courts  such  serrioe  up 
to  a  limit  of  three  years  was  equivalent  to  service  with  an  attorney. 
Held,  tYkKt  the  late  State  Attorney  was  not  a  practising  attorney 
in  the  sense  in  which  these  words  were  used  in  the  sub-section,  and 
the  application  was  accordingly  refused. 

de  Wet,  for  applicant :  According  to  Rule  103  (a)  of  the  old 
Rules,  three  years'  service  with  the  State  Attorney  was  reoognised. 
The  word  "  attorney  "  in  the  Administration  of  Justice  Proclama* 
tion  must  mean  any  person  regarded  as  an  attorney  for  the 
purposes  of  the  Rules  of  Court 

OreeriUes,  for  the  Law  Society,  opposed. 

Iknes,  C. J. :  Several  hard  cases  of  a  similar  nature  to  the  pre- 
sent one  have  come  under  the  notice  of  the  Court  But  we  are 
bound  by  the  terms  of  the  Proclamation.  The  present  applicant 
served  for  two  and  a  half  years  in  the  office  of  the  State  Attor- 
ney, which  under  old  Rule  103  (a)  counted  as  service  with  an  attor- 
ney. That  rule  is  no  longer  in  force,  and  now  we  have  to  look  to 
the  terms  of  sec.  11  of  the  Administration  of  Justice  Proclamation. 
By  that  section  the  necessary  period  of  service  has  been  fixed  at 
three  years.  The  applicant  does  not  fall  within  the  terms  of 
sub-section  (6),  even  if  the  late  State  Attorney  could  be  held  to 
be  included  in  the  term  ''  attorney  "  as  used  in  that  sub-section, 
which  we  do  not  think  could  be  done ;  and  the  terms  of  sub-sec- 
tion (c)  entirely  exclude  him,  for  he  has  not  served  with  a  practis- 
ing attorney.  The  Law  Society  has  expressed  a  desire  to  see 
these  cases  met  by  suitable  legislation.  As  far  as  the  Court  is 
concerned,  we  should  welcome  legislation  which  would  remove 
the  hardship  which  undoubtedly  exists  in  cases  like  tho  present 
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It  is  dear  that  they  are  casus  ormssu     But  we  can  make  no 
order. 

Solomon  and  Smith,  J.J.,  concurred. 

Applicant's  Attorneys :  Rovt/t  &  Jacobaz. 
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1902.    AuguM  28.    Innes,  C.J.,  and  Solomon  and  Smith,  J.J. 

JMary  jmblio^-^Admianon, — Second  cUus  law  examination  o/laie  South 
Afi-uum  BepuNie — ProJamation  No.  U  q/*1902 

Whfire  in  an  appUoation  for  admiarion  aa  a  notary  the  applicant 
had  paiMd  tha  aeoond  olaM  law  examination  of  the  late  South 
African  BepnUiCi  which  entitled  him  to  be  admitted  aa  a  notary 
in  the  late  High  Oonrti  but  he  had  not  in  fact  been  ao  admitted^ 
HM^  that  in  Tiew  of  the  terma  of  aub-aec  (a)  of  aec.  16  of  Procla- 
mation Na  14  of  1902,  he  was  not  now  entitled  to  admiaaion 
without  paaaing  the  necesaary  examination. 

Application  for  admission  as  an  attorney  and  a  notary  public. 
Applicant  had  passed  the  second  class  law  examination  of  the 
late  South  African  Republic,  entitling  him  to  be  admitted  in  the 
late  High  Court  as  an  attorney  and  notary. 

de  fVaal,  for  applicant. 

The  Court  admitted  applicant  as  an  attorney,  but  refused  to 
admit  him  as  a  notary,  on  the  ground  that  as  his  name  did  not 
appear  on  the  rolls  of  the  late  High  Court  he  could  only  be 
admitted  as  such  after  examination. 

Applicant's  Attorneys :  Rooth  &  Wesfids, 
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Rb  OOSTHUIZEN. 
1902.    AuffuM  28.    Innes,  C.J.,  and  Solomon  and  Smith,  J.J. 

AUamey. — Articles  served  in  Cape  Colony, — Recognition  of^  in  TmnM' 
vaal. 

Where  the  applicant  had  served  as  an  articled  clerk  to  a  CSape 
attorney  for  two  years  and  petitioned  the  Court  for  leave  to 
transfer  his  articles  to  a  Transvaal  attorney,  his  period  of  service 
at  the  Cape  to  be  recognised  in  the  Transvaal,  Hdd^  that  under 
the  Adrainistration  of  Justice  Proclamation  (No.  14  of  1902), 
sea  11  (c),  the  only  service  recognised  is  service  under  articles  to 
an  attorney  in  the  Transvaal,  and  the  application  was  accordingly 
refused. 

The  petitioner  had  served  for  two  yean  as  an  articled  derk 
to  an  attorney  in  the  Cape  Colony.  On  that  attorney  being 
suspended,  the  petitioner  came  to  the  Transvaal,  and  now  applied 
to  the  Court  for  leave  to  transfer  his  articles  to  an  attorney  in 
Pretoria,  praying  that  the  period  of  his  service  in  the  Cape 
Colony  might  count  as  artides  in  the  Transvaal 

de  Wet,  for  applicant:  Proclamation  No.  14  of  1902  doetf  not 
expressly  provide  for  an  application  of  this  kind.  But  a  Cape 
attorney  is  admitted  in  the  Transvaal,  and  therefore  I  submit 
Cape  articles  should  count  here.  See  in  re  Lance  (Buch.  1879, 
p.  78),  where  articles  served  in  England  were  counted  in  the 
Cape  Colony,  though  I  must  admit  that  in  that  case  the  Rule  of 
Court  provided  for  the  recognition  of  English  artides. 

Oreenleea,  for  the  Law  Sodety :  We  oppose  this  application. 
It  does  not  fall  within  the  Proclamation. 

Innes,  C. J. :  The  Court  is  unable  to  grant  this  application. 
The  Administration  of  Justice  Proclamation  only  allows  service 
with  an  attorney  in  this  colony  to  be  taken  into  consideration. 
However  desirable  it  may  be  for  articles  in  the  Cape  Colony  and 
the  Transvaal  to  be  mutually  recognised  as  a  matter  of  policy, 
there  is  no  provision  in  the  law  at  present  for  such  recognition. 

Solomon  and  Smffh,  J.J.,  concurred. 

Applicant's  Attorneys :  Stegmann,  EeaeUn  A  Rooe. 
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1902.    AtigtL8t  1,  September  2.    Innes,  C.J.,  and  Wessels 
and  Smith,  J.J. 

Commandeering. — Krijgewet. — Iniematianal  law. — Oumev^s  right  to  re- 
claim goods  requisitioned /or  necessities  of  war. 

It  is  not  in  conflict  with  the  principles  of  international  law  for  a  State 
to  requisition  the  property  of  resident  aliens,  aqd  a  fortiori  that 
of  hostile  resident  aliens,  in  order  to  supply  the  necessities  of  war. 
The  commandeering,  in  due  form  and  by  the  proper  officer  on 
behalf  of  the  Government  of  the  late  South  African  Republic  by 
▼irtue  of  the  Krijgswet  (Law  No.  20  of  1898),  of  goods  belonging 
to  resident  British  subjects,  for  the  necessities  of  war,  is  valid  and 
operates  so  as  to  deprive  the  original  owner  of  his  ownership  in 
the  goods  so  seized,  and,  therefore,  of  his  right  to  vindicate  them 
in  the  hands  of  a  possessor. 

A,  a  British  subject  residing  in  the  Transvaal,  left  the  country  on  the 
outbreak  of  hostilities,  entrusting  his  horse  to  the  care  of  fi.  A 
field-comet)  acting  on  behalf  of  the  Transvaal  Government^  in 
terms  of  the  Krijgswet^  commandeered  A's  horse  for  the  purposes 
of  war  and  handed  it  to  B,  who  sold  it  to  P.  HM^  on  appeal,  in 
an  action  by  A  against  P  for  the  recovery  of  the  horse,  that  the 
commandeering  had  deprived  A  of  his  ownership  in  the  animal, 
and  that  therefore  he  could  not  claim  it  from  the  defendant* 

This  was  an  appeal  from  a  decision  of  the  First  Civil  Magis- 
trate of  Johannesburg.  The  facts,  which  were  not  seriously  in 
dispute,  will  appear  sufficiently  from  the  judgments  delivered. 

Williamson,  for  appellant :  I  submit  the  Transvaal  Oovern- 
menf  could  not  seize  the  property  of  a  British  subject. 

[Innes,  C. J. :  Do  you  maintain  that  a  British  subject  was  in  a 
better  position  as  to  his  property  than  a  burgher  ?] 

Ye&  Under  international  law  a  State  has  no  right  to  ex- 
propriate the  property  of  foreigners  residing  within  its  bounds. 
If  the  State  deals  with  foreigners  as  enemiesi  and  confiscates 
their  property,  such  confiscation  must  be  by  an  Act  of  State. 
Here  there  was  no  confiscation,  and  the  horse  must  have  been 
taken  by  expropriation.  The  right  of  eminent  domain  is  the  only 
right  under  which  a  State  may  expropriate.  But  the  right  of 
eminent  domain  does  not  exist  over  a  foreigner's  movables  (see 
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Yattel,  1,  sec.  244;  Bynkershoek,  Qtmest,  Jur.  Pvh.  3,  15; 
GrotiuB,  de  Jure  BMi  et  Pacta  (Whewell's  trans.),  1,  3,  6,  and  2, 
14,  7  and  8).  Later  writers  bear  out  the  view  that  eminent 
domain  does  not  apply  in  this  case  (Hall,  pt.  1,  2,  p  49,  and  pt. 
2,  4,  sec.  61).  A  State  cannot  requisition  from  a  foreigner.  The 
authorities  draw  the  line  at  assistance  in  police  duties  (see 
Mayruird  v.  Vddcomet  of  Pretoria  (Off.  Rep.  1894,  p.  79)).  Lord 
Stowell's  judgment  in  The  Fox  and  Others  (Phillimore,  pt  11, 1, 
sec.  436)  shows  that  the  Court  should  not  recognise  expropriation 
which  is  not  in  accordance  with  the  principles  of  international 
law.  The  old  rule  was  that  the  State  could  seize  private  pro- 
perty anywhere,  but  the  modem  opinion  is  that  it  can  only  be 
taken  under  a  special  Act  of  confiscation  (see  Vattel,  3,  4,  63; 
iBoyd's  Wheaton,  sec  300 ;  and  Brown  v.  United  States  (8  Cranch, 
U.S.S.C.  Rep.  109;  also  Nigel  Q,  M,  Co.  v.  Hoade  (19  S.A.LJ. 
96)).  As  regards  the  facts  of  the  case  itself,  there  is  no  evidence 
to  show  that  the  field-comet  intended  to  commandeer  more  than 
the  user  of  the  horse.  The  proceedings  were  under  the  Krijgswet, 
and  the  Government  merely  commandeered  the  use  of  the  animal 
and  gave  a  receipt  for  its  return. 

Oregorowaki,  for  respondent:  Under  the  Krijgswet  the 
Qovemment  authorised  the  field-comet  to  commandeer  henoodig- 
heden,  i.e.  necessaries.  *  A  horse  comes  under  this  category.  The 
horse  itself  was  commandeered,  not  the  use  of  it  merely.  The 
State  divested  Alexander  of  his  ownership  and  vested  the  pro- 
perty in  Blieding.  A  burgher's  property  could  be  commandeered : 
much  more  so  a  British  subject's.  The  Law  is  clearly  stated  in 
Kent,  vol.  1,  p.  68.  The  Government  can  confiscate  anything 
within  the  limits  of  its  territory. 

[lN?fES,  C.J. :  B'jt  as  a  fact  there  was  no  act  of  confiscation 
of  British  property  by  the  Boer  Government.] 

All  things  belonging  to  an  enemy  become  the  property  of  the 
person  who  seizes  them  (see  Voet,  41,  1,  8). 

[Wesseus,  J. :  Whenever  there  has  been  confiscation  in  war, 
it  has  always  been  done  by  proclamation.  What  is  your  title  ? 
It  cannot  be  confiscation  of  British  goods.] 

The  Government  took  the  horse  for  the  necessities  of  war 
.After  that  there  can  be  no  right  to  vindicate. 
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Williamaon,  in  reply :  The  State  cannot  give  itself  rights 
which  it  does  not  possess  as  a  State  under  international  law. 
When  the  rights  of  a  foreigner  are  concerned,  the  principles  of 
international  law  must  be  observed. 

[Innes,  C.J. :  If  a  State  passed  a  law  confiscating  the  private 
property  of  neutrals,  could  the  Courts  go  behind  such  a  statute, 
because  it  was  contrary  to  the  principles  of  international  law  ?] 

I  submit  it  could.  That  is  what  Lord  Stowell  laid  down  in 
Tlte  Fox  aiid  Others,  already  cited.  In  any  case,  this  is  a  British 
Court,  and  is  not  bound  as  a  Court  of  the  South  African  Republic 
would  have  been.  It  is  bound  to  protect  the  rights  of  a  British 
subject,  and  can  certainly  refuse  to  give  effect  to  provisions  of  the 
Krijgswet,  which  I  contend  are  contrary  to  the  principles  of 
international  law. 

Cv/r.  adv.  wit 

Postea  (September  2) : — 

Innes,  C.J. :  This  is  an  appeal  from  a  decision  of  the  First 
Civil  Magistrate  of  Johannesburg. 

The  facts  are  not  seriously  in  dispute,  and  may  be  briefly 
stated  Tlie  plaintiff,  Alexander,  who  was  a  British  subject 
resident  at  Johannesburg,  took  his  departure  from  that  place 
on  the  2nd  October,  1899,  in  view  of  the  then  approaching 
hostilities ;  he  left  behind  him  in  charge  of  one  Mark  Huthwaite 
a  certain  grey  pony  which  is  the  subject  of  this  action.  After 
his  return  he  found  the  pony  in  the  possession  of  the  defendant, 
Pfau.  The  latter  acquired  it  from  one  Blieding,  and  holds  a 
receipt  for  £13  in  proof  of  the  transaction.  Blieding,  who  was  a 
Transvaal  burgher,  had  lost  his  own  horse  at  Spion  Kop;  he 
applied  for  another,  and  in  consequence  of  his  request  the  grey 
pony  now  in  dispute  was  handed  to  him.  It  had  been  duly 
commandeered  from  Huthwaite  on  behalf  of  the  Transvaal 
Government  by  Field-comet  Lombard,  and  reached  Blieding 
through  the  intervention  of  another  field-comet  named  Louw. 
Whether  the  horse  first  went  to  one  du  Plessis,  and  from  him  to 
Blieding,  or  whether  the  latter  got  it  direct  from  the  field-cornet, 
is  not  dear.  Nor  is  it  important,  because  the  fact  of  the  original 
commandeering  is  beyOnd  dispute.    The  point  at  issue  in  the 

T.P.    02-7 
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case  was  whether  the  requisitioliing  of  the  horse  by  the 
Gtoyemment  under  the  circumstances  stated  operated  to  divest 
the  plaintiff  of  his  property  in  the  animal  so  as  to  prevent  him 
from  recovering  it  from  the  present  possessor.  The  Magistrate 
found  for  the  defendant,  and  against  that  decision  this  appeal 
is  brought. 

Portion  of  the  argument  on  behalf  of  the  applicant  was  based 
upon  the  assumption  that  the  horse  had  been  seized  and  con- 
fiscated as  enemy's  property  by  the  Transvaal  Government,  and 
considerable  research  was  devoted  to  the  point  of  whether  the 
Court  should  recognise  such  confiscation.  But  all  that  seems  to 
me  beside  the  mark;  if  there  is  one  thing  more  clear  than 
another  in  this  case,  it  is  that  the  horse  was  not  confiscated. 
There  is  not  even  evidence  to  show  that  the  official  who  took 
it  knew  that  it  belonged  to  a  British  subject.  So  that  no  good 
purpose  can  be  served,  so  far  as  this  dispute  is  concerned,  by 
discussing  what  the  legal  position  would  have  been  had  the 
horse  been  confiscated.  The  case  was  one  of  commandeering 
pure  and  simple,  and  the  rights  of  the  parties  can  only  be 
ascertained  by  regarding  the  question  from  that  standpoint 

Now  the  legislature  of  the  South  African  Republic  dealt 
with  the  subject  of  comftiandeering  by  Law  No.  20  of  1898. 
I^*did  not  understand  Mr.  Williamson  to  contend  that  a  self- 
governing  community  was  not  within  its  rights  in  so  doing,  or 
that  the  Law  itself  was  invalid.  Nor  could  he^successf uUy  liave 
raised  such  a  contention.  The  right  of  taking  private  property 
and  using  it  to  avert  a  public  danger  is  a  right  which  in  times  of 
stress  and  necessity  always  has  been,  and  always  will  be,  claimed 
by  every  State ;  and  it  appears  to  me  to  be  inherent  in  the  very 
idea  of  a  sovereign  power.  The  Law  to  which  I  have  referred 
directed  that  the  duty  pf  requisitioning  property  for  the  use  of 
the  military  forces  of  the  Republic  should  be  discharged  by  field- 
comets,'  and  sec.  5  (b)  expressly  empowered  these  officials  to 
commandeer  all  things  necessary  for  that  purpose.  The  horse 
which  the  plaintiff  claims  appears  to  have  been  requisitioned  in 
due  form  by  the  proper  officer,  and  the  receipt  given  for  it  by 
the  field-comet  was  drawn  in  terms  prescribed  by  the  Law. 
The  evidence  sho'ws  that  it  was  taken  to  supply  the  necessities 
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of  the  State  during  the  war,  and  the  whole  transaction  seems  to 
have  been  entirely  in  order.  It  would  therefore  be  impossible  for 
the  appellant  to  contend  that  the  commandeering  was  illegal  and 
invalid,  if  the  horse  had  belonged  to  a  burgher  of  the  Republic 
But  I  understand  his  argument  to  be  that  though  the  property 
of  such  burghers  could  be  lawfully  taken,  yet  the  property  of 
aliens,  even  hostile  aliens,  could  not  Here  again  the  Law  of 
1898  contained  an  express  provision  (see  par.  45)  that  inhabitants 
of  the  Transvaal,  not  being  bui^hers,  and  being  exempt  by  reason 
of  treaties  from  liability  to  personal  service,  should  nevertheless 
contribute  in  time  of  war  so  far  as  their  property  was  concerned, 
just  as  if  they  wore  burghers.  It  is  said  that  this  provision  is 
contrary  to  the  principles  of  international  law;  and  that  this 
Court  should  not  give  efiect  to  the  terms  of  any  local  law  which 
are  inconsistent  with  such  principlea  The  latter  proposition  is 
a  bold  one,  and  I  desire  to  guard  myself  from  being  considered 
to  assent  to  it,  but  in  the  view  which  I  take  of  this  case  it  is 
not  necessary  to  decide  it 

In  discussing  the  position  of  aliens  resident  in  a  country  which 
is  at  war,  it  is  important  to  bear  in  mind  the  fundamental 
principle  that  as  a  general  rule  every  State  has  jurisdiction  over 
all  persons  and^  property  within  its  territorial  limit&  They  are 
all  subject  to  its  laws,  and  it  would  be  impossible  to  allow  a 
foreign  State  to  exercise  control  within  those  limits;  such  an 
attitude  would  be  inconsistent  with  the  idea  of  an  independent 
State.  This  rule  may  be  modified  by  treaties  or  conventions,  and 
all  civilised  nations  have  without  treaty  agreed  to  relax  it  in 
certain  respects  which  are  necessary  in  order  to  maintain  peace 
and  preserve  the  dignity  of  other  nations.  These  modifications, 
however,  whether  they  arise  from  treaties  or  spring  from 
doctrines  of  international  law,  are  exceptions  to  the  rule  to 
which  I  have  referred,  and  they  must  always  be  so  regarded 
To  quote  the  words  of  Mr.  Justice  Story  in  the  Santisaiimi 
Trinadad  (7  Wheaton  U.S.  A.  Reports,  at  p.  352) :  "  It  may  there- 
fore be  justly  laid  down,  as  a  general  proposition,  that  all  persons 
and  property  within  the  territorial  jurisdiction  of  a  sovereign 
are  amenable  to  the  jurisdiction  of  himself  or  his  Courts ;  and 
that  the  exceptions  to  this  rule  are  such  only  as,  by  common 
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usage  and  public  policy,  have  been  allowed  in  order  to  preserve 
the  peace  and  harmony  of  nations,  and  to  regulate  their  inter- 
course in  a  manner  best  suited  to  their  dignity  and  rights." 

Bearing  this  principle  in  mind,  the  next  step  is  to  ascertain 
in  what  respecta  the  common  usage  of  nations  has  exempted 
resident  aliens  from  the  burden  of  contributing  to  the  military 
necessities  of  the  country  in  which  they  live.  Apart  from 
treaties,  of  which  there  are  many  dealing  with  the  subject,  the 
authorities  seem  to  concur  that  so  far  as  personal  service  is 
concerned,  the  following  principles  are  applicable:  (1)  Aliens 
should  not  be  compelled  to  join  the  ordinary  military  or  naval 
service  of  the  State  in  which  they  reside.  (2)  They  may  be 
compelled  to  take  part  in  police  work  when  that  is  necessary  for 
the  maintenance  of  order  and  good  government.  (3)  They  may 
possibly  be  asked  to  defend  the  country  against  an  attack  which 
threatens  the  very  existence  of  social  order,  as,  for  instance,  an 
invasion  by  savage  peoples  (see  Hall,  pt.  2,  ch.  4,  sec.  61 ; 
Walker  on  Public  International  Law,  pt.  2,  ch.  3,  sec.  19,  and 
Vattel,  bk.  2,  ch.  8,  sec.  106). 

With  regard  to  property,  however,  there  is  not  the  same 
exemption.  Nor  is  it  easy  to  see  why  there  should  be.  A 
foreigner  resident  in  a  country,  not  his  own  enjoys  the  benefit  of 
the  protection  which  is  afforded  to  his  property  by  the  laws  and 
the  forces  of  that  country;  and  if  his  property  remains  there 
during  a  time  of  war,  it  would  be  inequitable  that  it  should 
benefit  by  the  efforts  made  on  the  common  behalf  of  all  residents 
by  the  State  without  assisting  to  bear  the  burdens  to  which  the 
existence  of  war  subjects  all  property  in  that  country. 

It  is  clear  that  resident  aliens  in  a  country  invaded  by  an 
enemy  cannot  complain  if  their  property  is  requisitioned  by  that 
enemy  in  common  with  the  property  of  natives.  Wheaton 
(International  Law,  sec.  151j)  points  out  that  numerous  appli- 
cations were  made  to  England  to  protect  the  property  of  British 
subjects  reside;it  in  France  from  the  requisitions  of  the  war  of 
1870-71;.  but  Lord  Granville  replied  that  such  British  subjects 
must  bear  the  same  burdens  as  the  other  inhabitants.  And  on 
the  same  principle  such  resident  aliens,  it  seems  to  me,  ought  to 
share  the  special  burdens  imposed  by  war  on  the  property  of  the 
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other  inhabitants.  Hall  {International  Law,  pt.  4,  eh.  2,  sec 
278)  is  a  direct  authority  in  favour  of  this  view.  He  lays  down 
that  "the  persons  and  property  of  neutral  individuals  in  a 
belligerent  State  are  in  principle  subjected  to  such  exceptional 
measures  of  jurisdiction  and  to  such  exceptional  taxation  and 
seizure  for  the  use  of  the  State  as  the  existence  of  hostilities  may 
render  necessary^  provided  that  no  further  burden  is  placed  upon 
foreigners  than  is  imposed  upon  subjects."  Nor  do  the  authori- 
ties so  industriously  collected  by  Mr.  Williamson  seem  to  me  to 
controvert  this  doctrine.  Qrotius  and  Vattel,  both  of  them,  in  deal- 
ing with  the  question  of  eminent  domain,  say  that  the  sovereign 
has  the  right  to  take  the  property  of  his  subjects  for  public 
purposes;  but  they  do  not  say  that  the  property  of  resident 
foreigners  shall  not  be  liable  to  seizure  for  the  necessities  of  war. 
It  is  true  that  Grotius  in  one  of  the  passages  cited  does  say 
that  the  rights  of  foreigners  are  not  subject  to  the  right  of 
eminent  domain  (Qrotius,  de  Jure  Belli,  bk  2,  ch.  14,  sec.  6).  But 
a  bald  general  statement  of  that  kind  cannot  be  so  stretched  as 
to  sanction  the  contention  of  the  appellant  in  view  of  the  weight 
of  auth<»ity  and  practice  in  the  other  direction ;  if  so  pressed  it 
would  be  quite  inconsistent  with  the  argument  of  Yattel 
(bk.  2,  8,  sec.  105). 

I  am,  therefore,  of  opinion  that  the  property  of  a  resident 
alien  is  not  necessarily  exempt  from  liability  to  seizure  in  order  to 
supply  tlie  necessities  of  war.  But  Alexander,  the  plaintiff,  was 
not  only  a  resident  alien,  but  a  hostile  alien.  And  yet  it  was 
seriously  contended  on  his  behalf  that  that  fact  placed  him  in  a 
more  favourable  position,  so  far  as  his  property  was  concerned, 
than  a  burgher  of  the  State.  It  is  only  necessary  to  state  such  a 
doctrii^e  for  its  weakness  to  be  apparent.  It  is  true,  as  pointed 
out  by  appellant's  counsel,  that  modern  usage,  more  humane  than 
that  which  prevailed  in  earlier  days,  allows  a  resident  enemy  a 
reasonaUe  time  to  withdraw  his  property  after  the  declaration  of 
war ;  modem  usage  also  as  a  rule  allows  such  a  resident  alien  to 
remain,  provided  he  conducts  himself  properly  and  renders  no 
assistance  directly  or  indirectly  to  his  own  countrymen.  But 
stem  necessity  may  sometimes  unfortunately  compel  this  modern 
usage  to  be  disregarded.    Thus  in  August,  1870,  the  French 
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Oovemmeni  on  three  days'  notice  banished  all  Germans  from 
Paris  and  the  department  of  the  Seine.  As  Mr.  Walker  points 
out  (pt.  3,  ch.  2,  sec  48),  ''  an  immense  number  of  German  sub- 
jects were  by  these  measures  driven  out  of  France  under  circum- 
stances of  great  hardship,  and  obtained  no  compensation  in 
respect  of  their  losses  on  the  return  of  peace."  In  this  connection 
it  is  well  to  bear  in  mind  the  language  of  Chief  Justice  Mabshall 
in  Brown  v.  United  States  (8  Cranch,  p.  127).  "  Usage,"  he  says, 
"  is  a  guide  which  the  sovereign  follows  or  abandons  at  his  will ; 
the  rule,  like  other  precepts  of  morality,  of  humanity,  and  even 
of  wisdom,  is  addressed  to  the  judgment  of  the  sovereign ;  and 
although  it  cannot  be  disregarded  by  him  without  obloquy,  yet  it 
may  be  disregarded."  However  that  may  be,  the  appellant  did 
not  remove  his  property :  he  left  it  behind  him ;  and  for  him  now 
to  say  that  it  should  under  these  circumstances  be  treated  with 
more  respect  than  if  it  had  been  the  property  of  a  burgher,  is  on 
the  face  of  it  absurd. 

Under  all  the  circumstances  I  am  of  opinion  that  the  com- 
mandeering was  valid.  I  am  also  of  ojnnion  that  it  was  intended 
to  operate  imd  did  operate  so  as  to  deprive  the  appellant  of  his 
ownership  in  the  horse.  The  animal  itself  was  taken,  not  the 
mere  right  to  use  it ;  the  Government  brand  was  placed  upon  it, 
and  its  value  for  purposes  of  compensation  was  fixed.  It  there- 
fore became  the  property  of  the  Transvaal  Government;  they 
allotted  it  to  Blieding,  and  Alexander  could  not  reclaim  it  from 
Blieding*s  purchaser. 

The  Magistrate's  judgment  must  be  upheld  and  the  appeal 
dismissed,  with  costs. 

Wessels,  J. :  The  question  at  issue  between  the  parties  is 
whether  the  ownership  in  a  horse  belonging  to  a  British  subject, 
and  commandeered  by  a  field-comet,  passes  from  the  person  who 
owned  the  horse  to  the  Government  of  the  South  African 
Republic,  and  whether  after  the  act  of  commandeering  he  is  no 
longer  entitled  to  vindicate  the  animal  in  the  hands  of  U  possessor. 
In  order  to  determine  tliis  question  we  must  decide :  (1)  Whether 
the  act  of  commandeering  by  a  field-comet  is  equivalent  to 
expropriation  by  the  Government  of  the  South  African  Republic. 
(2)  Whether  the  Government  of  the  South  African  Republic  had 
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the  right  to  expropriate  the  goods  of  a  British  subject :  (a)  by 
virtue  of  some  general  principle  of  law;  (b)  by  virtue  of  the 
Krijgswet.  (3)  Whether  the  taking  of  the  horse  was  a  confis- 
eeAion  of  the  goods  of  a  British  subject  by  virtue  of  which  the 
owner  was  deprived  of  his  ownership. 

In  answer  to  the  first  point  we  must  act  on  the  maxim, 
omnia  presumuntur  rite  esse  acta;  and  as  the  field-comet 
is  the  officer  pointed  out  by  the  Erygswet  to  do  the  com- 
mandeering, we  must  assume  that  he  was  instructed  to  do 
so.  No  allegation  to  the  contrary  has  been  made  or  proved, 
and,  therefore,  I  take  it  that  the  act  of  the  field-comet  was 
the  act  of  the  Government. 

By  virtue  of  the  Erijgswet,  art  56,  the  field-comet  may 
seize  the  goods  of  all  persons  required  for  war  purpose&  A  horse 
is  undoubtedly  a  thing  which  can  be  taken  for  war  purposes  {hnjs- 
henoodigheden).  If,  therefore,  the  horse  belonged  to  a  burgher, 
there  can  be  no  question  that  it  could  be  seized  by  the  field-comet 
and  expropriated  for  Qovemment  use.  Does  the  fact  that  a  horse 
belongs  to  an  Englishman  make  any  difference  7  Mr.  Williamson 
tried  to  show  that  the  goods  of  a  private  person,  belligerent  or 
neutral,  could  not  be  seized  by  the  State.  I  can  find  no  autho- 
rity in  international  law  for  the  proposition  that  the  goods  of 
neutrals  or  belligerents  are  exempt  from  seizure  for  war  purposes. 
There  are  undoubtedly  publicists  who  hold  that  the  movables  of 
neutrals  cannot  be  seized  for  war  purposes,  but  there  are  others 
of  equal  authority  who  hold  the  contrary,  and  I  think  that  the 
Jvs  angariae  is  still  the  strict  rule  of  international  law.  It 
certainly  has  been  acted  upon  in  late  wars,  e,g.  the  seizure  of 
British  ships  in  the  Seine  in  1870  (Hall,  ch.  9,  and  authorities 
there  referred  to). 

Chief  Justice  Mabshall,  in  Brown  v.  United  States,  says :  "  It 
may  be  considered  as  the  opinion  of  all  who  have  written  on  the 
Jus  belli  that  war  gives  the  right  to  confiscate,  but  does  not  itself 
confiscate  the  property  of  the  enemy ;  and  their  rules  go  to  the 
exercise  of  this  right "  {Brown  v.  United  States,  8  Cranch,  p.  120). 
Hall  says  (pt.  3,  ch.  3,  sec.  144),  with  regard  to  enemy's  property 
found  in  the  country  at  the  outbreak  of  war,  "  Although  seizure 
would  always  now  be  looked  upon  with  extreme  disfavour,  it 
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would  be  unsafe  to  declare  that  it  is  not  generally  within  the 
bare  rights  of  war." 

I  think  we  may  sum  up  the  authorities  by  saying  that  in 
modem  practice  enemy's  property  found  in  the  country  at  the 
outbreak  of  war  is  confiscable,  though  not  usually  confiscated. 

The  proposition  tliat  the  goods  of  one  belligerent  cannot  be 
seized  in  the  territory  of  the  other,  and  that  such  goods  are  in  a 
more  favourable  position  than  the  goods  of  burghers,  is  certainly 
Tiot  an  established  principle  of  international  law.  In  strict  law 
these  goods  were  confiscable,  and  therefore  A  fortiori  capable  of 
being  expropriated. 

Apart  from  that,  however,  the  Erijgswet  would  have  been 
binding  on  the  Courts  of  the  South  African  Republic.  If  the 
question  arose  either  before  the  termination  of  the  war,  or 
even  after  the  termination  if  the  Transvaal  had  retained  its 
independence,  then  the  Courts  of  the  South  African  Republic 
would  have  had  to  take  cognisance  of  the  Krijgswet,.and  hold 
that  the  property  was  divested  from  the  appellant  This  Court 
continues  the  functions  of  the  late  Court,  and  is  bound  to  apply 
the  law  of  the  Transvaal  as  it  existed  when  the  seizure  was  made. 
It  must,  therefore,  decide  that  by  virtue  of  the  Erijgswet  the 
Government  of  the  Transvaal  had  the  right  to  expropriate  the 
goods  of  any  resident,  and  therefore  the  horse  of  the  appellant ; 
and  whatever  the  rule  of  international  law  miiy  be,  the  local  law 
of  the  late  South  African  Republic  must  be  followed  in  prefer- 
ence to  a  conflicting  rule  of  international  law.  I  am,  however, 
strongly  of  opinion  that  international  law  is  not  in  conflict  with 
the  local  law  (Hall,  pt.  3,  ck  3,  sec  144). 

Moreover,  I  am  of  opinion  that  by  the  general  principles  of 
our  common  law,  t.e.  by  virtue  of  the  jns  eminentia  domi/aii^  the 
Executive  Oovemment  of  the  Transvaal  could  expropriate 
property  suitable  to  be  used  for  oflensive  or  defensive  purposes, 
whether  such  property  belonged  to  a  burgher  or  to  a  British 
subject.    A  horse  falls  under  this  class  of  property. 

I  agree  with  Mr.  WiUiamaon  that  this  is  not  a  case  of  confis- 
cation. Strictly  the  rule  of  international  law  seems  to  be  that 
the  confiscation  of  belligerent  goods  is  allowable,  but  there  is 
such  a  strong  counter-opinion  that  I  think  the  modem  presump- 
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tion  is  against  confiscation.  I  cannot  presume  that  the  Transvaal 
Government  would  have  confiscated  goods  vrithout  some  procla- 
mation to  that  effect,  and,  therefore,  I  do  not  think  that  we  can 
call  the  seizure  an  act  of  confiscation,  though  no  doubt  the  fact 
that  goods  of  the  enemy  can  be  confiscated  by  special  Act  shows 
that  such  goods  are  not  to  be  considered  to  be  in  a  better.position 
than  the  goods  of  burghers. 

I  am,  therefore,  of  opinion  that  the  appellant's  ownership  in 
the  horse  was  completely  taken  away  by  the  act  of  commandeer- 
ing, and  having  once  been  taken  away  he  cannot  vindicate  tlie 
horse  in  the  hands  of  a  possessor.  The  appeal  will  therefore  be 
dismissed,  with  costs. 

Smiih,  J. :  The  question  to  be  decided  in  this  appeal  is  whether 
the  plaintiff's  property  in  a  horse  owned  by  him  prior  to  the  war 
has,  under  the  circumstances  of  the  case,  become  vested  in  the 
defendant.  The  facts  as  proved  at  the  trial  before  the  Magis- 
trate are,  that  the  plaintiff,  a  British  subject  residing  in  the 
Transvaal,  quitted  the  country  a  few  days  prior  to  the  outbreak 
of  war  on  the  11th  October,  1899,  leaving  a  horse  in  the  custody 
of  a  liveiy-stable  keeper.    The  horse  was  on  the  13th  November, 

1899,  commandeered  by  a  field-comet  of  the  late  republic  for 
use  of  the  burghers  on  commando,  and  was  subsequently  given  to 
a  burgher  named  Blieding  in  compensation  for  a  horse  of  his  own 
which  had  been  killed  at  the  battle  of  Spion  Eop  in  January, 

1900.  Blieding  after  his  return  from  commando  sold  the  horse 
to  the  defendant. 

The  plaintiff  having  brought  an  action  to  recover  the  horse, 
the  Magistrate  gave  judgment  for  the  defendant,  holding  that  the 
property  in  the  horse  had  passed  to  him. 

It  is  contended  for  the  appellant  (the  plaintiff)  that  the  taking 
of  Ihis  horse  must  have  been  either  an  expropriation  in  accord- 
ance with  the  provisions  of  the  Erijgswet  (Law  No.  20  of  1898) 
or  else  was  a  confiscation  as  being  the  property  of  an  enemy. 
If  the  former,  it  is  argued  that  under  the  principles  of  interna- 
tional law  a  State  has  no  right  to  expropriate  the  property  of  an 
alien  even  though  a  belligerent;  and  if  the  latter,  then  under 
the  more  modem  doctrines  laid  down  by  writers  on  international 
law  the  State  equally  had  no  right  to  confiscate.    If  the  taking 
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of  the  horse  cannot  be  justified  by  the  principles  of  international 
law,  it  is  contended  that  the  Court  should  give  effect  to  those 
principles  and  hold  the  act  of  the  field-comet  ineffectual  to  divest 
the  plaintiff  of  his  property  in  the  horse.  It  appears  to  me  that 
the  taking  of  this  horse  by  the  field-comet  was  not  intended  as 
the  confiscation  of  an  enemy's  property,  but  was  an  act  done  by 
him  under  the  provisions  of  the  Erijgswet,  and  I  therefore  pro- 
ceed to  inquire  whether  the  taking  of  this  horse  was  sanctioned 
by  the  terms  of  the  Erijgswet,  and  if  so,  whether  the  provisions 
of  that  law  are  inconsistent  with  the  principles  of  international 
law ;  if  it  is  not,  it  will  be  unnecessary  to  consider  whether  the 
Court  is  bound  in  all  cases  to  base  its  decision  on  the  principles  of 
intemational  law,  where  these  happen  to  conflict  with  the  local 
law. 

I  propose  in  the  first  place  shortly  to  deal  with  the  relation  of 
aliens  to  the  State  in  which  they  reside.  The  rights  and  duties 
of  aliens  seem  to  be  the  subject  of  some  diversity  of  opinion  on 
the  part  of  ¥n:iters  on  intemational  law.  Yattel  (bk.  2,  cb.  8,  sec. 
106)i  in  the  passage  relied  upon  by  the  appellant  s  counsel,  states 
that  an  alien  cannot  be  subject  to  those  burdens  that  have  only 
relation  to  the  quality  of  citizens,  and  that  he  is  exempted  from 
serving  in  the  militia  and  from  papng  those  taxes  destined  for 
the  support  of  the  rights  of  the  nation.  It  is  to  be  observed,  how- 
ever, that  Vattel  is  here  dealing  with  the  rights  of  those  foreigners 
who  pass  through  or  sojourn  in  a  country  either  on  business  or 
as  travellers.  I  think  that  it  is  a  fair  inference  from  the  evidence 
that  the  plaintiff  was  not  merely  a  sojoumer  in  the  Transvaal, 
but  was  permanently  resident  there.  He  was  here  before  the 
war,  left  his  property  here  when  he  quitted  the  country  on 
account  of  the  war,  and  returned  to  it  after  the  war. 

In  dealing  with  the  rights  of  inhabitants,  Vattel  says  (bk.  1, 
ch.  19):  "The  inhabitants,  as  distinguished  from  citizens,  are 
foreigners  who  are  permitted  to  settle  and  stay  in  the  country. 
Bound  to  the  society  by  their  residence,  they  are  subject  to  the 
laws  of  the  State  while  they  reside  in  it,  and  they  are  obliged  to 
defend  it.  ..."  Halleck,  quoting  Story,  says  that  it  is  clear 
upon  general  principles  of  intemational  law  that  a  nation  has  a 
right  of  jurisdiction  over  foreigners  resident  in  the  country,  and 


ALEXANDER  v.  PFAU.  W7 

the  exterU  to  which  such  jvuriadictibn  shaJl  he  exerciked  is  ^ 
matter  purely  of  municipal  government  and  policy.  *  Hall  says : 
**  By  accepted  international  law  a  State  has  only  the  right  ctf 
aubjecting  foreigners  to  such  general  or  special  political  and  police 
regulations  as  it  may  think  fit  to  establish,  of  making  them  6hare 
in  those  public  burdens  which  are  not  attak^hed  to  the  status  of 
subject  or  citizen."  Portales  says  :  "  The  sovereign  power  could 
not  fulfil  the  end  for  which  it  is  created  if  aliens  or  subjects  were 
independent  of  this  power.  It  cannot  be  limited  either  as  to 
things  or  persons :  it  is  nothing  if  riot  everytlting" 

Wheaton,  dealing  with  the  position  of  a  foreign  resident,  says : 
"  He  cannot  claim  to  be  exempt  from  taxes  and  other  burdens 
not  imposed  on  a  simple  stranger,  and  he  has  no  ground  of  com- 
plaint if  its  municipal  laws  invest  him  wijth  both  the  benefit  and 
disabilities  of  a  native."  Halleck  is  of  opinion  that  "  the  State 
in  whose  territory  personal  property  is  actually  situate  has  an 
0ntire'dominion,  sovereignty,  and  jurisdiction  over  it  while  there, 
aa  it  has  over  real  property,  and  it  may  to  the  same  extent  regu^ 
late  its  transfer,  subject  it  to  process  and  execution,  and  control 
ita  uses  and  disposition."  Wallser,  in  his  manual  of  Public  Inter- 
national Law,  says :  "  Hostile  private  property  within  hostile  terri- 
tory is  in  general  only  liable  to  such  obligations  and  impositions 
as  are  necessarily  incidental  to  the  effective  carrying  on  of  war." 
I  am  of  opinion,  on  a  consideration  of  these  authorities,  that 
a  State  has  a  very  wide  authority  over  the  property  of  aliens 
resident  within  its  territories,  and  that  if  the  Erijgswet  authorises 
the  taking  of  such  property  for  the  necessities  of  war,  such  a 
taking  would  not  be  contrary  to  the  principles  of  international 
law.  On  this  latter  point  there  can,  I  think,  be  no  doubt.  Sec.  45 
of  Law  No.  20  of  1898  says :  "  Inhabitants  who  are  not  burghers, 
and  who  on  the  ground  of  existing  conventions  are  exempted 
from  personal  service,  have  to  contribute  in  the  same  way  as 
ordinary  burghers,"  and  sec.  5  (h)  gives  the  field-comets  the 
right  to  commandeer  necessities  for  the  use  of  the  commandos : 
these  necessities  form  part  of  the  contributions  to  which  the 
burghers  are  subject  It-  does  not,  in  my  opinion,  make  any 
difiTerence  that  this  horse  was  the  property  of  an  alien  enemy.  If 
the  plaintiff  had  remained  here  he  would,  under  the  provisions 


leS  ALEXANDER  v.  PFAU. 

of  sec  45,  have  still  been  liable  to  contribtite  and  to  have  had  ihii 
horse  taken  by  the  Transvaal  Qovemment  for  the  purposes  of  the 
war.  It  would  be  absurd  to  suppose  that  the  property  of  an 
alien  enemy  should  not  be  liable  to  be  commandeered  and  should 
receive  protection,  whilst  the  property  of  a  burgher  is  so  liaUe 
and  does  not  receive  protection.  There  can  be  no  questi<Hi  that  a 
horse  is  a  necessity  which  a  field-comet  would  be  justified  in 
commandeering. 

Taking  the  view  which  I  do  of  this  case,  it  does  not  appear  to 
me  to  be  necessary  to  enter  into  a  discussion  of  the  doetriiis  of 
eminent  domain,  but  I  may  say  that  it  seems  to  me  that,  when 
once  war  is  declared,  the  taking  of  iHX>perty  by  the  State  for  the 
purposes  of  the  war  may  be  justified  under  the  maxim,  Salua 
popvli  $uprema  lex. 

It  was  further  argued  on  the  part  of  the  appellant  that  ooly 
the  use  of  the  horse  was  commandeered,  and  that  the  prc^ierty 
in  the  horse  was  unaffected.  As  I  understand  the  law  it  appears 
to  me  clear  that  the  necessaries  taken  by  the  field-comet  become 
the  property  of  the  State.  The  evidence  shows  that  the  hone 
was  branded  as  the  property  of  the  Transvaal  Government,  ite 
value  assessed,  and  it  was  given  by  the  field-comet  to  Blieding  in 
compensation  for  a  horse  of  his  own  which  had  been  killed  on 
active  service,  and  for  which  he  was  entitled  to  receive  compensa- 
tion from  the  State. 

For  these  reasons  I  am  of  opinion  that  the  judgment  appealed 
from  should  be  affirmed  and  that  this  appeal  should  be  dismissed, 
with  coste. 

Appellant's  Attorneys:  Tindall  &  Mortimer;  Respondent's 
Attorneys :  Roux  &  Jaccbez, 
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loot.    AnguM  28,  S^tember  2.    Ikkeh,  C.J.,  and  Solomon  and 

Smith,  J.J. 

AdfrnimuirMiiofi  ofe$tate$, — EitsciUcrf. — Snh  of  immovMe  property  out 
of  hand. — Cot^firmntion  hy  Court, 

The  Court  has  the  power,  within  right  limits,  to  give  general  directions 
to  be  obeyed  by  all  exocutora  in  the  performance  of  their  duties. 
The  following  rules  were  laid  down  for  the  future  guidance  of 
exiBinitorB.  While  sales  of  immovable  property  by  executors, 
testamentary  or  dative,  whether  to  pay  debts  or  not^  and  whether 
minors  are  interested  or  not^  should  as  a  general  rule  be  by  public 
auction,  yet,  if  it  is  to  the  advantage  of  the  estate,  such  sales  may 
be  made  out  of  hand.  But  in  the  latter  case  the  following  con- 
dtttons  should  be  observed  :  (a)  When  all  the  heirs  are  majors  and 
their  written  consent  to  a  private  sale  has  been  obtained,  no 
anpUpation  need  be  made  to  the  Court  (pv.oonfln^tion  of  the 
prcpoied  sala.  (&}  Where  any  interested  major  hair  or  legatee  has 
not  given  written  conaent^  or  where  any  minor  is  interested  either 
in  Ae  pnqperty  to  be  sold  or  in  ita  proceeds,  application  should 
be  made  to  the  Court  for  the  sanction  of  the  sale. 

The  petitioner  in  this  application  was  the  execator  dative  in 
the  joint  estate  of  bis  son  and  daughter-in-law,  and  asked  the 
Coart  to  confirm  a  proposed  sale  oat  of  hand  of  certain  immov- 
aMe  property  in  the  estate  in  order  to  pay  off  the  debts.  The 
aole  heir  was  a  minor. 

de  Waal,  for  applicant :  It  was  the  practice  of  the  old  High 
Court  to  confirm  sales  out  of  hand.  In  ex  parte  Executors  Lucas 
(High  Court,  15th  November,  1895)  a  similar  application  was 
granted.  In  ex  parte  Hoffman  (Off.  Bep.  1895,  p.  362)  an  appli- 
cation to  confirm  a  private  sale  was  dismissed.  See  also  Maa^dorp 
on  ExeetUors,  p.  88 ;  Prior  v.  Fynn's  Executors  (3  Searle,  386); 
in  re  Otto  (5  C.L.J.  242).  Matthaeus  {de  AuctionibiLS,  1,  3, 12) 
says  that  executors  must  sell  by  public  auction.  I  submit  that 
in  every  case  of  a  private  sale  the  leave  of  the  Court  is  necessary, 
and  the  executor  is  entitled  to  make  the  application. 

Cur.  adv.  vuU. 
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Poatea  (September  2) : — 

Innes,  C.J.:  The  petitioner  is  the  executor  dative  of  his 
deceased  son  Henricus  Jacobus  Eckard,  and  of  his  late  daughter- 
in-law,  M^ho  during  tHeir  lifetime  were  married  in  community  df 
property.  Their,  only  daughter,  the  grandchild  of  the  petitioner, 
is  a  minor  aged  six  years,  and  she  is  sole  heir  in  the  estate  of  her 
parents.  The  petition  makes  no  mention  of  any  will,  and  it  was' 
stated  from  the  Bar  that  Henricus  Jacobus  Eckard  and  his  wife 
died  intestate.  The  debts  of  the  estate  amount  to  Hbout  £1200 ; 
the  movable  property  does  not  much  exceed  in  value  the  sum  of 
£100,  and  the  only  other  amounts  consist  of  certain  rights  held 
under  two  deeds  of  purchase.  By  the  one  deed  the  late  Eckard, 
jointly  with  one  du  Plooy,  bought  part  of  the  farm  Zanddrift  in 
the  district  of  Rustenburg  for  £1200;  he  obtained  occupation 
during  his  lifetime,  but  could  not  claim  transfer  until  the  purchase 
price  had  been  paid,  and  of  this  an  instalment  of  £450  is  still 
owing.  Under  the  other  deed  Eckard  purchased  from  the 
petitioner  another  portion  of  the  same  farm  for  the  sum  oi 
£200 ;  in  respect  of  this  transaction  also  there  remains  an  unpaid 
balance  of  purchase  price,  and  no  transfer  has  been  passed. 
The  petitioner  proposes  to  sell  the  rights  of  the  estate  to  the 
undivided  half  of  the  first  portion  of  the  farm  for  £1000,  and 
with  the  money  so  obtained  and  the  proceeds  of  the  movables  to 
pay  the  debts  of  the  joint  estate.  He  now  asks  the  confirmation 
by  the  Court  of  the  proposed  sale. 

The  Master  reports  that  the  sale  would  be  in  the  interests  of 
the  minor  heir,  so  that  no  difficulty  arises  on  that  score.  The 
real  point  to  be  decided  is  whether  as  a  matter  of  practice  the 
Court  should  entertain  a  petition  of  this  nature. 

The  petitioner  bases  his  application  mainly  upon  the  fact 
that  the  heir  to  the  estate  is  a  minor.  But  that  fact  in  itself 
would  not  justify  him  in  coming  to  the  Court.  The  plain  duty 
of  an  executor,  as  defined  by  the  Privy  Council  in  the  case 
of  Hiddingh  v.  Denyssen  (5  S.C.  308),  is  to  liquidate  the 
estate,  reduce  it  into  possession,  clear  it  of  its  debts  and  other 
iiiunediate  outgoings,  and  so  leave  it  free  for  enjoyment  by  the 
heirs.  This  is  a  duty  which,  as  a  general  rule,  the  executor 
must  perform  upon  his  own  responsibility.     The  steps  which  he 
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should  take  to  that  end  are  clearly  laid  down  in  the  Adminis- 
tration of  Estates  Proclamation  (No.  28  of  1902).  After  calling 
for  claims  and  ranking  them,  he  is  to  ''  pay  off  and  discharge  the 
same,  so  soon  as  the  funds  necessary  for  that  purpose  shall  have 
been  realised  out  of  the  estate."  To  pay  the  debts  is,  therefore, 
one  of  the  first  and  principal  obligations  laid  upon  an  executor, 
and  they  must  be  paid  before  any  bequests,  whether  special  or 
residuary,  can  take  effect.  In  order  to  procure  funds  for  that 
purpose  the  executor  may  sell  any  portion  of  the  estate,  whether 
movable  or  immovable.  After  he  has  exhausted  the  assets  not 
specially  bequeathed  he  may  sell  those,  both  personal  and  real, 
which  have  been  left  to  individual  legatees,  whether  those 
legatees  be  majors  or  minors.  The  60th  section  of  the  Adminis- 
tration of  Estates  Proclamation  fully  recognises  this  principle,  for 
after  making  elaborate  provision  for  safeguaiding  the  interests 
ot  fidei-commissary  and  other  heirs  in  remainder,  it  contains  the 
following  clause :  *'  But  nothing  herein  contained  shall  affect  the 
right  of  any  executor  to  sell  any  immovable  property  for  the 
purpose  of  paying  the  debts  of  any  deceased  owner  thereof."  In 
the  present  case  the  asset  which  the  executor  proposes  to  sell  has 
not  been  specially  bequeathed  to  the  minor  heir;  but  in  any 
event  the  sale  is  one  which  is  necessary  in  order  to  pay  the 
debts  of  the  estate,  and  the  mere  fact  that  a  minor  is  interested 
in  the  proceeds  does  not  entitle  him  to  come  to  Court  and  ask  us 
to  confirm  his  action. 

Other  considerations  would  of  course  arise  if,  after  the  pay- 
ment of  debts,  any  landed  property  had  been  transferred  to  a 
minor  heir.  Such  property  would  be  under  the  control  of  the 
guardian  of  the  minor ;  he  might  happen  to  be  the  same  person 
as  the  executor,  but  the  capacities  would  be  separate  and 
distinct.  In  regard  to  property  in  that  position,  it  is  clear  that 
it  could  not  be  alienated  or  mortgaged  without  the  leave  of  the 
Court.  This  was  a  well-defined  principle  of  the  Roman-Dutch 
law  (see  Grotius,  1,  8,  par.  6),  and  it  is  specially  recognised  by 
sec.  94  of  the  Administration  of  Estates  Proclamation.  But  an 
application  to  be  allowed  to  deal  in  either  of  the  above  ways  with 
such  property  would  be  made  to  the  Court,  not  by  the  executor 
of  the  estate  of  which  the  property  originally  formed  part,  but 
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by  the  guardian  of  the  minor.  The  same  principle  would  apply 
to  any  proposed  alienation  or  mortgage  of  property  registered  in 
the  name  of  a  person  having  only  a  limited  use,  and  bound  to 
pass  in  a  certain  time  to  minor  heirs  on  remainder. 

When  this  petition  was  before  the  Court  on  the  first  occasion 
it  was  urged  that  the  practice  of  the  late  High  Court  had  been 
to  entertain  applications  of  this  kind  from  executors  in  cases  in 
which  the  sale  of  land  had  been  out  of  hand  and  not  by  public 
auction.  The  matter  was  postponed  for  authority  on  this  point, 
and  at  the  second  hearing  Mr.  de  Waal  referred  to  several 
precedents  and  authorities  which  have  been  of  considerable 
assistance  in  clearing  up  a  somewhat  obscure  question.  Matthaeus, 
in  the  passage  quoted  (de  AicctionibicSy  I,  3,  12),  lays  down  the 
principle  that  executors  must  sell  by  auction.  Now,  if  that  rule 
were  meant  to  be  absolutely  observed,  the  Court  would  not  be 
warranted  in  allowing  any  departure  from  its  terms ;  but,  as  will 
be  presently  indicated,  we  do  not  think  it  can  be  so  construed. 
The  important  question  is.  What  has  been  the  practice  in  this 
country  in  the  past  ?  We  were  referred  to  the  case  of  ex  parte 
Executoi'8  Lticae,  which  came  before  the  High  Court  on  the  15th 
November,  1895.  That  was  a  petition  by  executors  to  be  allowed 
to  sell  certain  landed  property  out  of  hand,  and  the  Court 
granted  it ;  but  it  appears  from  the  terms  of  the  petition  that  the 
property  had  been  bequeathed  to  certain  minors  jointly  with 
their  mother — she  to  have  the  life  interest.  It  would  therefore 
belong,  in  part  at  any  rate,  to  the  minors,  and  the  consent  of  the 
Court  to  its  alienation  would  have  been  necessary  on  that  ground 
alone.  The  other  matter  to  which  our  attention  was  drawn  was 
ex  parte  Hoffman  (Off.  Rep.  1895,  p.  362).  It  does  not  appear 
from  tlie  papers  that  any  minors  were  interested  in  tlie  property 
there  dealt  with ;  but  the  executors  had  what  tliey  considered  a 
'good  offer  for  a  certain  valuable  estate,  and  they  petitioned  the 
Court  for  leave  to  sell  it  out  of  hand.  The  question  was  argued 
before  Mr.  Justice  Ameshoff  in  Chambers,  and  the  same  passage 
from  Matthaeus  was  cited  whicli  has  been  quoted  here.  The 
learned  Judge  took  time  to  consider,  and  after  consultation  with 
his  colleagues  dismissed  tlie  petition.  The  records  show  that  the 
final  decision  was  given  by  Judge  Amesuoff,  not  on  the  8th 
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November,  1895,  as  stated  in  the  Report,  but  on  the  14th  of  that 
month.  It  was  delivered  from  the  Bench  of  the  full  Court,  but 
by  the  learned  Judge  himself,  and  the  reasons  recorded  by  him 
were  as  follows :  Elither  the  law  allows  the  executors  to  sell  or 
it  does  not ;  if  it  does,  there  is  no  necessity  to  come  to  the  Court ; 
if  it  does  not,  the  Court  cannot  grant  the  leave,  and  the  petition 
was  dismissed.  That  authority,  so  far  as  it  goes,  is  against  the 
applicant. 

In  view  of  the  importance  of  the  question,  wo  have  caused 
certain  official  inquiries  to  be  made,  and  the  result  sliows  that 
there  is  no  proof  that  it  was  the  practice  of  the  late  Court  to 
entertain  petitions  from  executors  for  leave  to  sell  landed 
property  out  of  hand.  The  decision  in  ex  parte  Hoffman 
doubtless  expressed  correctly  the  general  attitude  of  the  Court  in 
Buch  matters.  But  a  very  real  control  would  seem  to  have  been 
exercised  by  the  Orphan  Master.  That  official  had  under  Law 
No.  12  of  1870,  which  has  now  been  repealed,  very  wide  powers. 
He  it  was  who  confirmed  the  accounts  of  all  executors,  and  when 
the  estate  had  been  finally  wound  up  he  was  empowered  to  grant 
them  a  full  discliarge.  These  powers,  it  is  important  to  note,  are 
not  possessed  by  the  present  Master.  In  exercising  the  function 
thus  assigned  to  him,  involving  as  it  did  considerable  respon- 
sibility, the  Oi'phan  Master  naturally  scrutinised  all  sales  of 
landed  property  concluded  by  executors,  and  no  doubt  he  took 
steps  to  prevent  any  underhand  sale  of  such  property  being 
finally  carried  out,  unless  he  was  satisfied  that  the  major  heirs 
concerned  were  agreed  and  that  the  minors  (if  any)  suffered  no 
injustioe.  The  Orphan  Master  having  disappeared  from  the 
scene,  the  (luestion  arises  whether  any,  and  if  so  what  new 
procedure  should  be  adopted  to  take  the  place  of  that  which  he 
carried  out. 

Before  answering  tliis  question,  it  will  be  convenient  to  say 
a  word  about  the  Cape  practice  in  this  matter.  We  were 
referred  to  Mr.  Justice  Maasdorp's  work  on  Execiitora,  as  laying 
down  the  rule  that  all  sales  by  executors  of  immovable  property 
out  of  hand  should  be  submitted  to  the  Court  for  sanction.  That 
statement  is  certainly  made,  but  the  only  authority  referred  to 
in  support  of  it  is  the  cose  of  Prior  v.  Fynn*8  Executors  (3  Searle 
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386).  In  that  case,  wliich  was  tried  in  1859,  the  Cape  Supreme 
Court  refused  to  decide  the  point  taken  by  the  defendants  that 
every  private  sale  of  landed  property  effected  by  an  executor 
dative  was  illegal.  But  they  pronounced  the  dictum,  which  was 
not  necessary  for  the  decision  of  the  case,  that  a  private  sale 
made  without  the  sanction  of  the  heirs  or  the  authority  of  the 
Court  would  be  set  aside  if  it  could  be  shown  that  it  had  pre- 
judiced the  estate.  If  a  practice  of  applying  to  the  Court  for  the 
confirmation  of  sales  made  put  of  hand  had  grown  up  in 
consequence  of  this  dictum,  it  is  strange  that  in  the  forty-three 
years  that  have  elapsed  since  that  time  there  is  no  report  of  such 
an  application.  The  Court  is  not  aware  of  any,  and  none  has 
been  cited.  It  is  the  more  strange  when  we  remember  that  a 
jperiod  of  twelve  of  these  years- is  covered  by  a  series  of  reports 
in  which  every  application  made  to  the  Court,  however  trivial,  is 
duly  recorded.  The  truth,  no  doubt,  is  that  no  such  practice 
existed  at  the  Cape  any  more  than  it  did  here,  but  that  there 
the  Master  wiih  limited  powers  endeavoured  to  do  what  the 
Orphan  Master  with  larger  authority  did  here. 

Under  all  the  circumstances  we  think  that  the  matter,  which 
has  been  in  a  somewhat  uncertain  position  in  the  past,  should 
be  placed  upon  a  definite  basis  for  the  future.  It  is  clear  that  it 
can  only  be  satisfactorily  dealt  with  by  the  Court  itself.  True, 
the  Master  has  a  certain  discretiota  as  to  whether  he  will  accept 
the  accounts  submitted  by  executors;  but  even  if  his  powers 
were  larger  than  they  are,  he  cannot  exercise  a  really  effective 
control  over  private  sales  of  landed  property,  because  the  trans- 
actions do  not  come  before  him  until  the  sales  have  be^  put 
tlirough  and  transfer  has  possibly  been  passed.  It  is  only  when 
the  account  is  filed  that  he  can  ascertain  whether  the  sales  of  real 
estate  have  been  private  or  by  auction.  That  being  so,  the  Court 
must  lay  down  some  rule.  We  entertain  no  doubt,  in  spite  of  the 
passage  cited  from  Matthaeus,  that  it  has  the  power  to  do  so. 
The  position  of  executors  is  such  that  while  in  general  they  act 
on  their  own  responsibility,  still  they  are  in  certain  respects 
subject  to  the  supervision  of  the  Court  through  its  officer,  the 
Master;  and  the  Court  may  within  right  limits  give  general 
directions  to  be  obeyed  by  all  executors  in  the  performance  of 
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their  dutiea  Take  the  somewhat  analogous  case  of  trustees  in 
insolvent  estates.  The  Insolvency  Law  both  of  this  country  and 
th^  Cape  merely  orders  that  the  trustee  shall,  subject  to  the 
directions  of  the  creditors,  seU  the  property  in  the  estate.  The 
Cape  Courts  under  that  section  have  held  that  such  sale  should 
be  by  public  auction;  but  they  have  reserved  the  right  to 
sanction  private  sales  under  exceptional  circumstances.  Similarly, 
this  Court  may  give  general  directions  with  regard  to  sales  of 
landed  property  by  executors.  Without  laying  down  that  a 
private  sale  of  land  by  an  executor  is  ipao  foAAo  void,  we  propose 
to  establish  the  following  rules  for  the  future  guidance  and 
observance  of  all  executors,  whether  testamentary  or  dative : — 

(1)  Sales  of  immovable  property  by  executors,  whether  to 
pay  debts  or  not,  and  whether  minors  are  interested  or  not, 
ahoold,  as  a  general  rule,  be  by  public  auction. 

(2)  If  it  is  to  the  advantage  of  the  estate,  such  sales  miiy  be 
made  out  of  hand ;  but  the  following  conditions  (a  and  6)  should 
be  observed: — 

(a)  When  all  the  heirs  are  majors,  and  their  written  consent 

to  a  private  sale  has  been  obtained,  no  application  need 

be  made  to  the  Court 

(6)  Where  any  interested  major  heir  or  legatee  has  not  given 

written  consent,  or  where  any  minor  is  interested  either 

in  the  property  to  be  sold  or  in  its  proceeds,  application 

should  be  made  to  the  Court  for  the  sanction  of  the  sale. 

The  property  now  sought  to  be  sold  has  not  been  transferred  to 

the  estate,  but  it  should  be  considered  to  be  in  the  same  position 

as  if  it  had  been.    The  Court  will  therefore  entertain  the  present 

petition,  and  as  the  Master's  report  is  favourable,  the  prayer 

of  the  petitioner  wiU  be  granted  and  the  propoe^  sale  be 

eonfirmed. 

SoLolfON  and  Smith,  J. J.,  concurred. 
Applicant's  Attorney :  J.  H.  L.  Findlay. 
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VAN    HULSTEYN    &    FELTHAM    v.    WILLS, 
LTD.,  AND  THE  ACME  CIGARETTE,  CO. 

1902.    September  4.    Solomon,  Wessels,  and  Smith,  J. J. 

Castg. — Bill  of  co9t9. — " Capy  to  keep" — AUomej^i  ekargee. 

Attorneys  are  entitled  to  bring  up  in  their  bills  of  coats  charges 
for  "  copies  to  keep,"  i.e.  copies  made  ol  material  documents  and 
retained  by  them  as  necessary  for  their  own  use  in  the  conduct  of 
a  case.     Such  costs  should  be  as  between  party  and  party. 

In  this  application  the  notice  of  motion  called  on  the  respond- 
ents to  show  cause  why  the  taxation  of  the  Taxing  Master  of 
applicants'  attorney  and  client  bill  of  costs  in  a  certain  cause 
should  not  be  reviewed  and  set  aside.  From  an  affidavit  filed 
by  the  applicants  it  appeared  that  the  items  in  question  were 
charges  for  "copies  to  keep"  of  documents  made  and  retained 
by  applicants  as  necessary  for  their  own  use  in  certain  legal 
proceedings  instituted  by  the  respondents  against  one  Weinberg 
in  1899,  in  which  proceedings  applicants  had  acted  as  attorneys 
for  Wills,  Ltd.,  and  the  Acme  Cigarette  Co.  The  Taxing 
Master  in  his  report  said  that  he  had  always  considered  sucli 
charges  unnecessary ;  that  the  attorney  was  entitled  to  "  copy  to 
keep ''  of  every  document  not  briefed ;  but  in  this  instance  the 
documents  were  included  in  the  brief.  The  practice  was,  and 
always  liad  been,  as  far  as  he  could  recollect,  to  allow  (1)  charged 
for  drawing  affidavit;  (2)  drawing  copy  for  service  on  the  oppo- 
site party ;  and  (3)  copy  in  brief  for  counsel ;  but  not  a  fourth 
copy  to  keep. 

Greenlee^,  for  applicants:   The  respondents  do  not  object  to 

pay- 

[Solomon,  J. :  Then  what  need  is  there  to  come  to  Court  ?J 
The  principle  involved  is  of  some  importance.  The  Taxing 
Master  held  that  an  attorney  was  not  entitled  to  charge  for  a 
copy  for  his  own  use.  It  is  absolutely  necessary  that  an  attor- 
ney should  have  a  copy  of  recoixis  for  the  proper  conduct  ol 
the  case. 
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Solomon,  J. :  We  think  that  an  attorney  should  have  copies 
of  material  documents  for  his  own  use  for  the  proper  conduct  of 
a  case,  and  the  charges  for  making  copies  is  a  fair  one.  But  as 
the  documents  were  necessary  the  charges  should  be  as  between 
party  and  party,  for  it  is  very  undesirable  that  a  party  having 
succeeded  in  a  case  should  find  the  costs  as  between  attorney  and 
client  multiplied.  However,  that  is  not  the  question  before  the 
Court  In  the  present  case  the  charges  are  fair,  and  an  order 
will  be  granted  declaring  all  the  items  in  question  to  be  allowed 
in  the  bill  and  payable  to  the  applicants.     No  order  as  to  costs. 

Wessecs  and  Smith,  J.J.,  concurred. 

Applicants'  Attorneys:  Lunnon  ilk  Nixon. 


Re  M.  C.  van  WIJK. 
1902,    Sej)te7nber  11.    Solomon,  Wessem,  and  Mason,  J. J. 

Administratioii  of  estates. — Prospecting  contract  over  /arm  in  the  estate. 
— Cof\firmation  by  Court. 

Where  the  funds  in  an  estate  were  not  sufficient  to  pay  off  the 
balance  of  the  purchase  price  of  a  farm  bought  by  the  testator, 
the  Court  allowed  the  executrix  to  grant  a  prospecting  contract 
OTcr  the  farm  with  an  option  to  purchase  the  mineral  rights,  and 
directed  that  the  option  moneys  should  be  applied  towards  paying 
off  the  debt  in  question,  and  that  in  the  event  of  a  sale  the  minors' 
share  of  the  proceeds  be  paid  into  the  Guardian's  Fund  or  secured 
to  the  satisfaction  of  the  Master. 

Application  for  an  order  authorising  petitioner  as  executrix 
testamentary  in  the  estate  of  her  late  husband  to  enter  into  a 
prospecting  contract  over  certain  farm  in  the  estate. 

Applicant  and  her  late  husband,  to  whom  she  was  married 
in  community,  made  a  mutual  will  in  1894,  whereby  the  survivor 
was  appointed  sole  and  universal  heir  of  the  first  dying,  provided 
the  survivor  maintained  the  children  suitably  till  their  majority. 
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and  thereupon  paid  tp  each  of  ihem  such  sum  of  money  as  should 
be  found  due  according  to  the  condition  of  the  estate  for  or  in 
place  of  the  father's  portion.  The  testator  had  bought  two 
portions  of  a  certain  farm,  and  there  was  still  due  by  the  estate 
the  balance  of  the  purchase  price,  namely,  £200 ;  this  debt  the 
executrix  was  unable  to  satisfy  out  of  the  funds  of  the  estate, 
and  she  desired  to  enter  into  a  contract  with  one  Wolf  Carlis, 
giving  the  latter  the  right  to  prospect  the  farm  for  three  years 
with  an  option  to  purchase  the  mineral  rights  at  any  time  within 
that  period  for  £6000.  For  the  right  to  prospect  Carlis  was  to 
pay  £100  per  annum ;  £200  to  be  paid  on  the  execution  of  the 
contract  and  the  remaining  £100  at  the  commencement  of  the 
third  year.  There  were  minors  in  the  estate  whose  portions  had 
not  yet  been  secured.  The  Master  in  his  report  stated  that 
according  to  a  valuation  made  by  two  sworn  appraisers  approved 
of  by  the  Resident  Magistrate  of  the  district  in  which  the  farm 
was  situated,  the  proposed  cqntract  was  a  fair  and  reasonable 
one  and  in  the  interests  of  the  minor  children.  He  therefore 
recommended  that  the  prayer  be  granted,  provided  the  sum  of 
£200  to  be  received  upon  execution  of  the  contract  be  applied  to 
pay  off  the  balance  still  due  on  the  purchase  of  the  farm,  and 
that  in  the  event  of  &  sale  the  minors'  share  of  the  proceeds  be 
paid  into  the  Guardian's  Fund  or  security  be  given  by  applicant 
to  the  satisfaction  of  the  Master. 

Macfadyen,  for  applicant:  This  case  really  falls  under  the 
decision  in  ex  parte  Eckard,  the  only  point  of  difference  being 
that  in  the  present  application  the  sale  is  not  of  land,  but  of 
mineral  rights. 

The  Court  held  that  the  case  was  within  the  principles  laid 
down  in  ex  parte  Eckard,  and  granted  an  order  in  terms  of  the 
Master's  report. 

Applicant's  Attorneys    TvndaU  &  Mortimer. 
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1902.    August  26,  September  11, 18.    Solomon,  Wessels,  and 

Smith,  J.J. 

Iltubandand  Wtfe.^— Domicile, — Divorce — Judicial  separaium, — Juris- 
diction  of  Court  where  married  pair  noi  domiciled  in  Transvaal, 

The  Court  has  no  jurisdiction  to  dissolve  a  marriage  where  the  parties 
to  it  are  not  domiciled  in  the  Transvaal  (Le  Meeurier  v.  Le  Mesurier 
followed,  and  Weatkerley  v.  Weaiherley  overruled);  but  it  has 
jurisdiction  in  the  same  circumstances  to  grant  a  decree  of  judicial 
separation,  since  this  has  no  effiaet  upon  the  status  of  the  parties. 
In  granting  such  decree  the  Court  will  not^  however,  make  an  order 
for  the  division  of  immovable  property  in  the  joint  estate  situated 
beyond  its  jurisdiction. 

This  was  an  action  for  divorce  ou  the  ground  of  adultery,  or 
in  the  alternative  for  judicial  separation  on  the  ground  of  the 
cruelty  of  the  defendant,  who  was  in  default  Evidence  was  led 
to  prove  the  facts,  which  are  set  out  in  the  judgment,  relating  to 
the  domicile  of  the  parties  and  the  cruelty  of  the  defendant. 
The  case  was  then  adjourned  to  enable  the  plaintiff  to  brijig 
evidence  of  adultery,  the  Court  intimating  that  the  question  of  the 
domicile  of  the  parties  and  the  jurisdiction  of  the  Court  would 
have  to  be  argued  at  the  next  bearing. 

Postea  (September  11),  plaintiff  abandoned  the  claim  for 
divorce  and  asked  for  a  judicial  separation. 

Gregorowski,  for  plaintiff:  The  chief  question  which  arises  is 
that  of  jurisdiction.  I  submit  the  Court  has  jurisdiction  to  grant 
a  judicial  separation.  The  decisions  show  that  the  test  of  domicile 
has  been  loosely  interpreted  in  the  case  of  judicial  separation. 
The  parties  were  married  in  territory  which  is  now  the  Transvaal, 
and  they  both  intended  to  live  at  Piet  Betief. 

[Solomon,  J. :  No.  The  evidence  was  that  the  husband  never 
took  up  his  residence  in  the  Transvaal.] 

The  cruelty  took  place  in  the  Transvaal.  All  these  circum- 
stances are  sufficient  to  give  the  Court  jurisdiction ;  see  Hawkes 
v.  Hawkes  (2  S.C.  109) ;  WiMcer  v.  Walker  (13  S.C.  363) ;  Marland 
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V.  MarlaTid  (19  S.A.L.J.  288).  There  is  a  dear  distinction  be- 
tween jurisdiction  to  dissolve  marriage  and. jurisdiction  to  grant 
judicial  separation.  In  Le  Meswrier  v.  Le  Me^urier  ([1895]  A.C. 
517)  it  was  clearly  laid  down  that  domicile  was  not  necessary 
to  give  the  Court  jurisdiction  in  an  action  for  separation ;  see 
also  Weatiierley  v.  Weatherley  (Kotz£,  p.  66) ;  Bar,  IntematioTuU 
Law,  p.  384. 

Cur.  adv,  wM. 

Postea  (September  18) : — 

Solomon,  J. :  The  parties  in  this  case  were  married  in  1881 
at  the  Enklozana  Mission  Station,  which  at  that  time  was 
situated  in  Swaziland,  but  which  was  subsequently  annexed  to 
the  Transvaal.  Before  marriage  the  defendant  had  lived  in  the 
Transvaal  and  the  plaintiff  in  Natal,  but  upon  their  marriage 
they  took  up  their  residence  in  Swaziland,  where  they  continued 
to  live  upon  a  farm  belonging  to  the  defendant  until  1899. 
There  is  nothing  in  the  evidence  to  rebut  the  presumption, 
which  is  raised  from  tiie  fact  of  their  residenoe  in  Swaziland  for 
eighteen  years,  that  they  had  fixed  their  domicile  in  that  country. 
There  are  four  children  bom  of  the  marriage,  all  of  whom  are 
-  minora 

For  the  first  few  years  of  their  married  life  they  appear  to 
have  lived  happily  together,  but  in  1887  the  defendant  took  to 
drink,  and  very  soon  became  a  confirmed  drunkard.  It  is  not 
surprising,  therefore,  to  learn  that  from  that  time  the  plaintiff's 
life  was  an  unhappy  one.  Not  only  was  the  defendant  con- 
stantly intoxicated,  but  in  addition  he  was  guilty  of  various  acts 
of  cruelty  to  her,  and  for  many  years  past  she  has  been  entirely 
dependent  upon  her  own  exertions  for  the  support  of  herself  and 
her  children.  Although  life  with  him  had  latterly  become  almost 
intolerable,  she  continued  to  reside  on  the  farm  with  him  until 
1899,  when  it  was  agreed  between  them  that  they  should  leave 
Swaziland  and  take  up  their  residence  at  Piet  Retief  in  the 
Transvaal.  Thereupon  the  plaintiff  took  a  house  at  Piet  Retief, 
where  she  resided  with  her  children  and  where  she  started  a 
boarding-house  for  the  support  of  herself  and  family.  The 
defendant  did  not,  however,  as  he  had  promised  to  do,  join  her 
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at  Piet  Retief ;  but  he  continued  for  some  time  to  reside  on  his 
farm,  and  thereafter  for  many  months  he  travelled  about  in 
Swaziland  engaging  natives  for  the  minea  In  1901  he  was 
brought  by  the  military  into  the  Transvaal  and  was  sent  to  the 
camp  at  Volksrust,  where  he  has  been  ever  since  and  where  he 
was  served  with  the  summons  in  this  case.  The  plaintiff 
meanwhile  continued  to  reside  at  Piet  Retief  until  a  few  weeks 
ago,  when  she  came  to  Pretoria  for  the  purpose  of  this  suit.  She 
states  that  further  life  with  the  defendant  has  become  intolerable 
to  her,  and  that  she  has  therefore  brought  this  action  for  a 
divorce,  or  in  the  alternative  for  judicial  separation. 

Upon  the  claim  for  divorce,  however,  no  evidence  of  adultery 
has  been  given,  and  that  claim  therefore  falls  away.  Upon  the 
claim  for  judicial  separation  there  can  be  no  doubt  upon  the 
evidence  that  there  has  been  such  misconduct  on  the  part  of  the 
defendant  as  in  law  entitles  the  plaintiff  to  a  decree  of  separation, 
and  the  only  question  for  our  consideration  is  whether  the  Court 
^las  jurisdiction  to  entertain  the  suit. 

Now,  it  seems  dear  that  the  domicile  of  the  parties  during 
their  married  life  was  in  Swaziland,  and  there  is  certainly  not 
sufficient  evidence  to  justify  us  in  coming  to  the  conclusion  that 
the  defendant  has  changed  his  domicile,  and  that  he  is  now 
domiciled  in  the  Transvaal  In  these  circumstances  the  question 
we  have  to  consider  is  whether  the  Court  has  jurisdiction  to 
determine  an  action  for  judicial  separation  brought  by  a  wife, 
who  has  been  resident  in  the  Transvaal  for  three  years,  against 
her  husband  whose  domicile  is  in  Swaziland,  but  who  was 
temporarily  residing  in  the  Transvaal  at  the  time  when  the 
action  was  instituted. 

If  this  action  had  been  one  for  a  dissolution  of  the  marriage, 
we  should  in  my  opinion  liave  been  compelled  to  come  to  the  con- 
clusion that  this  Court  had  no  jurisdiction  on  the  ground  that 
the  married  pair  are  not  domiciled  in  tliis  colony.  It  is  true 
that  there  is  a  decision  of  the  late  High  Court  in  which  it  was 
held  that  the  Court  had  jurisdiction  to  dissolve  a  marriage  in 
certain  circumstances  even  if  the  parties  were  not  domiciled  in 
the  country  at  the  time  when  the  action  was  brought.  This 
question  was  very  fully  discussed  by  Eotze,  C.J.,  in  the  case  of 
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WecOherley  v.  WecUherley  (Eotz^'s  Rep.,  p.  66),  where  he  held 
that  "  this  Court  has  jurisdiction  on  the  ground  of  adultery  eom- 
mitted  in  the  Transraal  to  dissolve  a  marriage  contracted  in  Eng- 
land between  parties  whose  domicile  is  English,  but  who  are  bond 
fide  resident  in  the  Transyaal."  As  far  as  this  Court,  however, 
is  concerned,  the  law  upon  this  subject  has  been  now  definitely 
laid  down  for  us  once  and  for  all  by  the  Privy  Council  in  the 
case  of  Le  Mesvuner  v.  Le  Meaurier  ([1895]  A.C.  617). 

That  was  a  case  on  appeal  from  the  Supreme  Court  of  Ceylon, 
a  colony  in  which  the  Roman-Dutch  law  prevails,  in  which  the 
facts  were  to  9ome  extent  similar  to  the  facts  in  Weathefdey^a 
case.  There  the  plaintiff,  who  was  a  member  of  the  Ceylon  Civil 
Service,  was  married  in  England  in  1883  to  a  French  lady,  and 
from  that  time  till  the  date  of  the  action  in  1892  the  spouses 
had  their  principal  residence  in  Ceylon,  where  the  husband  was 
detained  by  his  official  duties.  It  was  admitted,  however,  that 
notwithstanding  the  fact  that  he  had  resided  in  Ceylon  for 
nearly  ten  years,  he  still  retained  his  English  domicile  of  origin. 
Some  of  the  acts  of  adultery  charged  against  the  defendant  were 
proved  to  have  been  committed  in  Ceylon.  The  Privy  Coundli 
however,  held  that  neither  under  Roman-Dutch  law  nor  inter- 
national law  had  the  Ceylon  Courts  any  jurisdiction  to  dissolve 
the  marriage,  inasmuch  as  the  married  pair  were  not  domiciled 
in  Ceylon  at  the  time  when  the  action  was  brought.  In  deliver- 
ing the  judgment  of  the  Court  in  that  case  Lord  Watson  (p.  526) 
says :  ''  The  praejudicial  question  which  their  lordships  have  to 
decide  is  whether  the  Roman-Dutch  law,  or  any  modification  of 
it  introduced  into  the  colony  before  September,  1799,  gives  the 
Courts  of  the  island  jurisdiction  to  dissolve  a  marriage  contracted 
in  England  by  British  subjects,  who  though  resident  within  the 
forum  still  retain  their  English  domicile."  He  then  proceeds  to 
discuss  some  of  the  Roman-Dutch  law  authorities  as  well  as  a 
number  of  English  and  Scotch  cases,  and  finally  lays  down  the 
law  as  follows:  "Their  lordships  have  in  these  circumstances 
come  to  the  conclusion,  that  according  to  international  law  the 
domicile  for  the  time  being  of  the  married  pair  affords  the  only 
true  test  of  jurisdiction  to  dissolve  their  marriage." 

Now,  inasmuch  as  this  is  a  decision  upon  a  question  of 
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Bomau-Dutch  law  of  the  altimate  Court  of  Appeal  for  this 
colony,  it  is  of  course  binding  upon  us,  no  matter  what  different 
conclusions  may  have  been  arrived  at  by  the  late  High  Court,  or  by 
other  South  African  Courts  administering  the  Roman-Dutch  law. 

If,  then,  the  action  were  one  for  divorce,  we  should,  upon  the 
authority  of  this  case,  be  compelled  to  hold  that  the  matter  did 
not  come  within  our  jurisdiction.  The  plaintiff*,  however,  has 
abandoned  her  claim  to  a  divorce,  and  now  claims  merely  for 
an  order  for  a  separation  a  menaa  et  thoro,  and  the  question 
we  have  to  determine  is  whether  we  are  debarred  by  the  Privy 
Council  decision  from  granting  her  this  relief.  It  is  true  that  in 
the  case  of  Niboytt  v.  Nihoyet  (4  P.D.  1),  Brett,  L.J.,  whose 
judgment  in  that  case  was  approved  of  by  the  Privy  Council  in 
Le  Mesarier's  case,  laid  it  down  as  an  obiter  dictum  that  even  in 
suits  for  judicial  separation  the  English  Courts  had  no  jurisdiction 
over  a  defendant  who  was  not  domiciled  in  England.  At  page  19 
be  says :  *'  The  same  rule,  I  confess,  seems  to  me  to  appl}*  for  the 
same  reason  to  the  power  of  the  Court  to  grant  any  relief  which 
alters  in  any  way  that  relation  between  the  parties  which  arises 
by  law  from  their  marriage.  It  applies,  therefore,  as  it  seems  to 
me>  to  suits  for  judicial  separation  and  to  suits  for  the  restitution 
of  conjugal  rights." 

But  in  Le  Meewrier'a  case  Lord  Watson  clearly  distinguishes 
between  the  two  classes  of  cases.  At  p.  626  he  says :  "  No 
authority  can  have  a  material  bearing  upon  this  point,  which 
does  not  relate  to  the  dissolution  of  marriage ;  because  there  are 
unquestionably  other  remedies  for  matrimonial  misconduct,  short 
of  dissolution,  which,  according  to  the  rules  of  the  jvs  gentium, 
may  be  administered  by  the  Courts  of  the  country  in  which 
spouses  domiciled  elsewhere  are  for  the  time  resident."  And  he 
then  proceeds  to  give  as  instances  the  cases  of  the  Court  ordering 
a  husband  to  aliment  his  wife  and  granting  a  decree  of  judicial 
separation.  And  certainly  on  principle  there  is  every  reason  why 
a  distinction  should  be  drawn  between  suits  for  divorce  and  suits 
for  judicial  separation.  In  the  former  case  the  effect  of  the 
decree  is  to  alter  the  status  of  the  parties,  and  it  is  solely  for 
that  reason  that  the  international  jurists  have  laid  down  the  rule 
that  the  Court  of  the  domicile  is  the  only  Court  wliich  has  juris- 
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diction  to  disBolve  a  marriage.  Am  Bodenbug  (De  SiaL  Divert, 
tit  1,  ch.  3,  sec  4)  lays  down  in  the  passage  dted  in  the  judg- 
ment in  Le  Memiriei^a  case :  ''  Unicum  hoe  ipsa  rei  naiura  ojC 
necessitaa  invexU,  ut  cum  de  statu  et  eonditione  hominum 
quatritur,  uni  Bclumnwdo  judiei,  et  quideni  domicilii,  uni- 
versum  in  ilia  jus  sU  attributum.** 

But  a  decree  of  judicial  separation  has  no  effect  upon  the 
status  of  the  parties.  They  still  remain  husband  and  wife, 
though  the  jva  mariti  is  suspended  in  certain  respects  as  long 
as  the  decree  remains  in  force.  Consequently  there  is  no  justi- 
fication for  extending  the  rule  laid  down  by  the  Privy  Cknmdl 
decision  to  such  a  case  as  the  present 

Is  there,  then,  any  valid  ground  for  refusing  to  grant  the 
plaintiff  the  remedy  which  she  seeks  by  this  suit  ?  As  far  as  I 
can  see  there  is  none.  With  the  consent  of  her  husband  she 
settled  in  the  Transvaal  in  1899,  and  has  resided  within  the 
jurisdiction  of  the  Courts  of  this  territory  since  that  time  and  is 
entitled  to  claim  the  protection  of  the  Court  The  husbandi 
though  he  promised  to  join  her  and  to  take  up  his  residence  also 
in  Piet  Retief ,  failed  to  keep  lus  promise ;  but  he  has  visited  her 
while  there,  and  some  of  the  most  serious  acts  of  misconduct 
charged  against  him  were  committed  within  this  territory.  At  the 
time  of  action  brought  he  had  been  in  the  colony  for  many 
months,  and  has  been  properly  served  with  the  process  of  the 
Court.  In  these  circumstances  it  would  be  a  somewhat  startling 
proposition  to  lay  down  that  this  Court  is  now  powerless  to 
make  an  order  which  will  have  the  effect  of  protecting  the  wife 
from  being  further  molested  by  her  husband.  Her  position  in 
that  case  would  be  a  truly  pitiable  one,  as  there  is  no  Court  in 
Swaziland  to  which  she  could  appeal  for  help,  and  the  result 
would  be  that  she  would  be  practically  at  the  mercy  of  her 
brutal  and  drunken  husband.  In  our  opinion,  however,  this 
Court  is  not  powerless  to  assist  her,  and  we  will  therefore  grant 
her  a  decree  of  separation  a  menm  et  thoro,  which  will  have  the 
effect  of  protecting  her  from  her  husband,  so  long,  at  any  rate,  as 
she  chooses  to  remain  within  the  jurisdiction  of  this  Court. 

The  plaintiff,  however,  further  asks  for  a  division  of  the 
joint  estate  and  the  appointment  of  a  liquidator  to  apportion 
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the  same.  Now  with  regard  to  this  prayer  there  is  the  initial 
difficulty  that  the  only  property  in  the  joint  estate  as  to  which 
there  is  any  satisfactory  evidence  is  a  farm  in  Swaziland,  and 
as  that  is  real  property  situated  beyond  our  jurisdiction  we  do 
not  see  our  way  to  granting  this  prayer  of  the  declaration.  In 
order,  however,  to  protect  the  wife  with  regard  to  her  property, 
we  shall  grant  an  order  interdicting  the  defendant  from  dealing 
in  any, way  with  any  property  which  may  hereafter  be  acquired 
by  the  plaintiff.  There  is  a  further  prayer  for  the  custody  of 
the  minor  children,  who  reside  with  the  mother  and  to  whose 
support  the  defendant  has  not  contributed  anything  for  many 
years;  and  we  thitik  that  she  is  clearly  entitled  to  such  an  order. 
She  also  asks  that  the  defendant  may  be  ordered  to  pay  her  a 
monthly  amount  as  alimentation  for  the  children.  Here  again 
there  is  a  difficulty,  inasmuch  as  there  is  no  evidence  before  us  as 
to  whether  the  defendant  is  in  a  position  to  pay  anything.  On 
the  contrary,  the  evidence  shows  that  on  the  last  occasion  when 
be  visited  the  plaintiff  he  was  penniless  and  in  rags,  and  con^ 
■idering  his  habits  it  seems  extremely  unlikely  that  he  would  be 
able  to  obey  any  order  of  this  nature  that  the  Court  might  make. 
We  do  not,  therefore,  feel  justified  in  granting  this  prayer,  but  if 
hereafter  the  plaintiff  can  satisfy  the  Court  that  he  has  means 
and  that  he  is  in  a  position  to  pay  a  reasonable  amount  for  the 
support  of  his  children,  an  application  can  be  made  for  that 
purpose. 

The  result,  therefore,  is  that  we  grant  the  plaintiff:  (1)  A 
decree  for  a  separation  a  mensa  et  thoro ;  (2)  custody  of  the 
minor  children;  (3)  an  order  interdicting  the  defendant  from 
dealing  in  any  way  with  any  property  hereafter  acquired  by  the 
plaintiff;  (4)  costs  of  suit. 

Wessxls  and  Smith,  J.J.,  concurred. 

Plaintiff's  Attorneys :  Rooih  &  Weaads. 
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GELDENHUYS  AND  VAN  DER  LINDE  v. 
REGISTRAR  OF  DEEDS. 

1902.    September  1&    Solomon,  Wessels,  and  Smith,  J.J. 

Pradice, — Deeds  Office, — Tranter  o/dieeonneded  porHam  o/mme/arm. 
—See.  20  o/Prodamaium  No.  10  ^1902. 

A  and  B,  the  ownera  of  adjoinmg  poitions  of  a  fanu,  in  November, 
1899,  had  the  said  portions  laid  out  as  fk  townshjp  and  soryeyed 
into  lots.  Twelve  of  these  lots  were  so  located  in  his  plan  by  the 
surveyor  that  each  of  them  was  situated  partly  on  A's  ground  and 
partly  on  B's.  The  lots  were  leased,  and  some  of  the  leases  of  the 
twelve  lots  in  question  were  issued  in  the  name  of  A  as  lessor,  and 
tiie  others  in  tiie  name  of  B  as  lessor.  On  the  passing  <^  Proclama- 
tion No.  10  of  1902  it  became  necessary  under  sec.  20  to  lodge  a 
duly  approved  general  plan  of  the  township.  Accordingly,  as 
under  sec.  21  of  the  aforesaid  Proclamation  the  divided  lots  could 
not  be  dealt  with  by  the  owners  as  if  they  were  joint  owners,  they 
desired  to  exchange  with  each  other  certain  disconnected  portionA 
BO  that  each  should  become  the  freehold  owner  of  the  whole  of  ^aoh 
of  the  lots  in  respect  of  which  he  had  issued  leases  in  his  own  name^ 
and  they  sought  to  pass  transfer  of  the  twelve  portions  from  A  to 
B  in  one  deed  accompanied  by  one  diagram  and  the  twelve  portions 
from  B  to  A  in  the  same  manner.  The  Registrar  of  Deeds  refused 
to  pass  transfer  in  this  way^  contending  that  twenty-four  separate 
and  distinct  deeds  and  diagrams  were  necessary.  Hdd^  that  sec 
20  of  the  Deeds  Proclamation  was  not  applicable  to  this  case,  and 
that  the  Registrar  was  bound  to  transfer  the  portions  from  A  to 
B  and  vice  verea  in  one  deed  accompanied  by  one  diagram. 

This  was  an  application  for  an  order  directing  the  Registrar 
of  Deeds  to  allow  certain  twelve  portions  of  the  farm  Elipfon- 
tein  belonging  to  the  applicant  Geldenhuys  to  be  included  in  one 
deed  of  transfer  with  one  diagram,  and  certain  other  twelve 
portions  of  the  same  farm  belonging  to  the  applicant  van  der 
Linde  to  be  likewise  transferred,  and  further  to  register  the  deeds 
and  diagrams  so  framed. 

The  attorney  for  the  applicants  filed  an  afiidavit  to  the  fol- 
lowing effect :  In  1889  the  applicants'  two  portions  of  the  farm 
Klipfontein  were  laid  out  as  a  township  and  surveyed  into  "lota" 
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These  lots,  were  then  leased  Certain  twelve  of  the  lots  were  so 
located  by  the  surveyor  as  to  be  situated  partly  on  one  portion 
and  partly  on  the  other,  there  being  at  the  time  no  regulations 
prohibiting  such  allocation.  Some  of  the  leases  of  the  lots  in 
question  were  issued  in  the  name  of  Qeldenhuys  as  lessor,  and 
the  others  in  the  name  of  van  der  Linde.  On  the  passing  of  the 
Deeds  Proclamation  it  became  necfsssary  to  file  an  approved  dia- 
gram of  the  township.  In  order  to  do  this  the  difficulty  due  to 
the  said  lots  being  located  across,  the  boundary  line  between  the 
respective  properties  of  the  two  applicants  had  to  be  overcome, 
and  the  applicants  were  advised  that  the  only  way  was  by 
exchanging  certain  disconnected  portions  between  themselves,  so 
that  each  should  become  the  freehold  owner  of  the  whole  of  eacb 
of  the  lots  in  respect  of  which  he  h^  issued  leases  in  his  own 
name.  Though  th^  lots  would  subsequently  fosm  part  of  a 
township  so  soon  as  the  general  diagram  thereof  had  been  ap- 
proved, yet  at  the  time  of  the  application,  applicants'  attorney 
contended,  nothing  else  but  an  exchange  or  transfer  of  certain 
portions  of  a  freehold  farm  was  under  the  notice  of  the  Registrar. 
It  was  for  the  very  purpose  of  turning  the  disconnected  portions 
into  lots  legally  so  called  that  the  proposed  transfer  was  about 
to  be  passed,  and  applicants'  attorney  submitted  that  the  Regis- 
trar was  not  entitied  to  rely  on  sec.  20  of  the  Deeds  Proclama- 
tion, inasmuch  as  the  land  had  not  yet,  so  far  as  the  Registrar 
of  Deeds  was  concerned,  been  divided  into  a, number  of  lots. 

The  surveyor  who  surveyed  the  ground  made  an  affidavit  in 
which  he  said  that  the  practice  in  the  Deeds  Office  under  the  late 
Qovemment  was  to  accept  a  deed  of  transfer  and  a  diagram 
describing  and  showing  any  number  of  disconnected  portions  of 
the  same  farm,  provided  the  connections  were  properly  shown  on 
the  diagram  and  a  proper  scale  as  laid  down  by  regulation  was 
observed. 

The  Registrar's  report  was  as  follows :  "  From  what  I  have 
gathered,  the  facts  of  the  case  appear  to  be  that  Qeldenhuys  and 
van  der  Linde,  being  owners  of  adjoining  portions  of  the  farm 
Klipfontein,  agreed  to  amalgamate  them  and  to  jointly  lay  out 
these  portions  into  a  township  by  dividing  the  ground  into  lots 
for  residential  or  other  purposes.    A  sketch  plan  of  these  lots 
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was  submitted  to  the  Surveyor-General,  on  which  it  appeared 
that  certain  of  these  lots  were  cut  into  two  by  the  boundary  line 
between  the  two  portions,  one  part  of  each  of  the  lots  being 
owned  by  Geldenhuys  and  the  other  by  van  der  Linde. 

"It  was  apparently  the  intention  of  the  parties  that  such 
divided  lots  should  be  dealt  with  by  both  owners  in  the  same 
manner  as  if  they  were  joint  owners.  On  its  being  pointed  out 
by  the  Acting  Surveyor-General  that  such  procedure  was  con- 
trary to  the  provisions  of  sec,  21  of  the  Deeds  Proclamation, 
1902,  and  that  the  diagi-am  could  not  be  passed  as  it  stood,  a 
further  proposition,  the  one  which  the  Court  is  now  asked  to 
order,  was  submitted  by  Surveyor  Pritchard  to  the  Acting  Sur- 
veyor-General, who  informed  him  that  this  would  be  contrary  to 
the  provisions  of  sec.  20  of  the  Deeds  Proclamation.  By  sec.  20 
it  is  enacted  that '  it  shall  not  be  lawful  to  convey  more  than  one 
piece  of  land  registered  as  a  separate  farm  or  erf,  or  to  jconvey 
portions  of  different  farms  or  erven  by  one  and  the  same  deed  of 
transfer,  and  no  deed  of  transfer  shall  have  more  than  one  dia- 
gram annexed  to  it.'  By  the  same  section  it  is  further  provided 
that  '  when  land  has  been  divided  into  a  number  of  lots  for 
residential,  agricultural,  or  other  purposes,  it  shall  be  competent 
for  the  Registrar,  before  accepting  for  registration  the  transfer 
or  lease  of  any  such  lot.  to  require  the  registered  owner  of  such 
land  to  lodge  with  him  a  duly  approved  general  plan  of  the  land 
so  divided,  together  with  his  title  deed  to  such  land.  The 
Registrar  shall  thereupon  cause  such  general  plan  to  be  regis- 
tered, and  an  indorsement  shall  be  made  upon  the  title  deed 
notifying  that  the  land  shown  on  such  general  plan  has  been 
divided  into  lots.  A  new  register  shall  be  opened,  wherein  the 
transfers  or  leases  of  such  lots  shall  be  registered  in  the  same 
manner  as  if  the  said  lots  were  erven  in  a  duly  proclaimed 
township.'  It  is  clear,  I  submit,  that  applicants*  case  falls  within 
the  above  provisions.  The  pieces  of  ground  in  question  were 
divided  into  lots  €is  shown  in  the  sketch  attached  to  petitioners' 
affidavit.  In  consequence  of  this  a  transfer  deed  could  only 
convey  one  lot  or  portions  of  one  lot.  The  transfer  which  is 
sought  to  be  effected  is  a  transfer  of  portions  of  twenty-four 
different  lots,  and,  therefore,  could  not  be  transferred  as  desired 
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by  the  petitioners.  I  need  hardly  point  out  that  until  the  peti- 
tioners are  passessed  of  a  duly  confirmed  diagram  they  are  not 
in  a  position  to  pass  transfer  of  the  land." 

Curlewis,  for  the  applicants :  It  is  necessary  for  these  portions 
to  be  transferred  before  the  owners  can  file  a  general  plan.  This 
is  a  case  of  different  portions  of  the  same  fann.  Sec.  20  only 
applies  to  different  farms. 

Barber,  for  the  respondent :  I  rely  on  the  second  part  of  sec. 
20,  according  to  which  the  land  1ms  now  the  quality  of  lots. 

The  Com-t  held  that  neither  the  first  nor  the  latter  part  of 
sec.  20  of  the  Deeds  Proclamation  was  applicable  to  the  facts  of 
the  application,  and  that,  as  it  w&s  admitted  that  the  old  practice 
had  been  to  accept  a  deed  of  trisinsfer  and  a  diagram  describing 
and  showing  any  number  of  disconnected  portions  of  the  same 
farm,  and  there  was  no  provision  in  the  present  law  against  such 
practice,  the  order  asked  for  in  the  petition  must  be  granted. 
The  provisions  of  sec.  20  would  only  become  applicable  if  the 
Registrar  were  asked  to  pass  transfer  of  the  lots  as  such. 

Applicants'  Attorneys:  Roicx  <fc  Jacohsz;  Respondent's  Attor- 
neys :  Lannon  it  Nixon, 
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Rb  duminy. 

1902.    September  4,  11.    Solomon,  Wessels,  and  Mason,  J.J. 
September  25.    Wesseus,  Smitu,  and  Mason,  J.J. 

AdminukrOion  o/eeiaieM. — LaH  will. — Leave  granied  to  prove. 

Where  a  mataal  will  had  heen  lost,  the  Court  allowed  the  survivor  and 
exeeutor  to  prove  a  draft  drawn  up  in  identical  terms. 

Application  for  an  order  establishing  and  confirming  the  con- 
tents and  dispositions  of  a  lost  will,  and  authorising  the  Master 
to  grant  the  petitioner  letters  of  administration  as  executor 
testamentary  under  the  will. 

The  petitioner  and  his  wife  were  married  in  community  in 
1897,  and  thereafter  had  made  a  mutual  will  whereby  the  survivor 
and  the  children  of  the  marriage » were  appointed  heirs,  the 
survivor  to  be  executor  and  guardian  of  the  minor  children.  In 
November,  1899,  the  petitioner  was  commandeered  aqd  compelled 
to  leave  Klerksdorp,  where  he  was  living ;  he  was  taken  prisoner, 
and  did  not  return  to  his  home  till  after  peace  was  declared. 
Shortly  after  his  departure  from  Elerksdorp  liis  wife  died, 
leaving  one  minor  child  as  issue  of  the  marriage.  When  the 
applicant  left  home  the  will  was  still  in  existence,  and  he  stated 
that  he  was  informed  and  verily  believed  that  his  late  wife  never 
revoked  the  said  will.  After  the  wife's  death  applicant's  mother 
lived  in  the  house,  but  she  was  compelled  to  leave  by  the 
military.  *  When  she  returned  she  found  that  the  house  had 
been  burgled  and  the  furniture  stolen,  including  a  trunk  in  which 
the  will  had  been  left.  Notwithstanding  diligent  search  the 
will  had  never  been  found.  The  petitioner  filed  an  affidavit  by 
the  witnesses  to  the  original  document,  to  the  effect  that  they 
remembered  attesting  the  will  and  that  they  remembered  the 
time  of  its  execution  and  the  nature  of  its  contents  from  J;he  fact 
that  it  was  contained  in  a  form  printed  from  a  draft  made  by 
the  late  P.  S..Swanepoe],  who  was  at  that  time  a  member  of 
the  Christian  Association  of  which  they,  the  petitioner  and  the 
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deceased,  were  members,  and  nearly  all  the  members  made  wills 
upon  the  same  form. 

WHliarnson,  for  the  applicant:  On  the  4th  September  the 
application  was  before  the  Court,  but  the  matter  was  postponed 
for  a  report  by  the  Master.  In  his  report  the  Master  quoted  two 
cases  heard  in  the.  Cape  Supreme  Court,  viz.  in  re  Beresford 
(11  S.C.  303)  and  in  re  Estate  TempUman  (10  C.T.R.  278),  in 
which  a  rule  nisi  was  granted  under  very  similar  circumstances, 
with  the  exception  that  a  copy  of  the  lost  will  was  in  the 
possession  of  the  applicant  in  each  of  those  cases,  and  he  stated 
that  the  provisions  of  the  will  in  the  present  case  were  the  usual 
ones  in  the  Transvaal. 

Cur.  adv.vtdt 

Po^ea  (September  11): — 

The  Court  appointed  a  curator  ad  litem  to  the  minor, 
directing  that  notice  should  be  served  on  him,  and  the  application 
set  down  again ;  the  applicant  was  ordered  to  file  a  copy  of  a 
certain  will  which  counsel  had  intimated  was  identical  in  terms 
with  the  lost  document.  A  copy  of  that  testament  was  accord- 
ingly filed  with  the  Registrar. 

PoBtea  (September  25) : — 

The  Court  made  an  order  granting  the  petitioner  leave  to 
file  a  will  with  the  Master,  drawn  up  in  the  form  of  the  copy  of 
the  will  filed  of  record  and  in  accordance  with  the  terms  stated 
in  the  petition  purporting  to  be  the  will  of  his  late  wife.  Costs 
to  come  out  of  the  estate. 

Applicant's  Attorneys :  Rooth  &  Wessels. 
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WRIGHT  V.  REGISTRAR  OF  DEEDS. 

1902.    October  2.    Solomon,  Wessels,  and  Smith,  J.J. 

Tranter  duty, — Receipts, — Oljection  by  Regieirar  of  Deede. — Forme  of 
dedaratiane, — Prodamaiian  No.  8  of  1902. 

The  Registrar  of  Deeds  is  not  entitled  to  intervene  and  dispute  the 
amount  of  tranter  duty  payable  by  a  person  who  has  prodnoed  a 
proper  receipt  from  the  Receiver  of  Revenue  that  the  duty  has 
been  paid.  The  Receiver  of  Revenue  is  the  proper  officer  to 
determine  the  amount  of  the  duty ;  the  Registrar  of  Deeds  has 
only  to  see  that  receipts  signed  in  due  form  are  lodged  with  him. 
It  does  not  fall  within  the  province  of  the  Registrar  of  Deeds  to 
object  to  the  forms  of  declarations  on  which  the  transfer  of  land 
is  sought  to  be  effected. 

In  this  application  the  petition  set  forth  that  the  applicant, 
Wright,  had  approached  the  Court  on  the  6th  June,  1902,  for 
leave  to  amend  the  register  and  certain  deeds  of  transfer  of  cer- 
tain erven  filed  in  the  Deeds  Office,  by  the  insertion  of  his  name 
as  co-owner  vnih  Messrs.  T.  W.  Beckett  &  Co.,  but  his  application 
was  refused  (supra,  p.  31).  Thereupon,  in  accordance  with  a 
declaration  of  partition,  dated  the  17th  February,  1902,  declara- 
tions of  transferor  and  transferee  were  sworn  to  by  T.  W. 
Beckett  and  Wright  for  the  purpose  of  enabling  transfer  to  pass 
to  the  latter  of  burgher-right  erven  Nos.  1926,  1932, 1937, 1938, 
and  1939  Pretoria.  Wright  submitted  the  declarations  of  trans- 
feror and  transferee  to  the  Civil  Commissioner,  and  on  the  latter's 
approval  thereof  transfer  duty  was  paid  at -the  rate  of  1}  per  cent., 
and  receipts  were  granted  by  the  Civil  Commissioner.  Thereupon 
deeds  for  the  transfer  of  the  erven  were  tendered  together  with 
the  receipts  at  the  Deeds  Office,  but  the  Registrar  rejected  the 
deeds  for  the  following  reasons :  ''  The  declarations  upon  which 
transfer  of  this  erf,  1938,  and  of  the  other  erven,  1926, 1932, 1937, 
1939,  is  sought  to  be  effected  are  not  in  any  of  the  forms  given 
in  the  schedule  jbo  Law  No.  20  of  18d6,  and  I  cannot  act  upon  them 
without  an  order  of  the  Supreme  Court.  Transfer  cannot  be 
passed  without  payment  of  transfer  duty  at  the  rate  of  4  per 
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cent  with  interest  from  the  date  of  the  original  sale  to  Beckett" 
The  applicant  submitted  that  he  never  bought  the  erven  from 
Beckett,  and  should  not  be  called  upon  to  pay  transfer  duty 
from  the  date  of  the  original  sale  to  Beckett,  upon  which  sale 
the  full  amount  of  duty  was  paid  at  the  time  by  Beckett  and 
himself.  Wright  further  contended  that  it  was  not  within  the 
province  of  the  Registrar  of  Deeds  to  object  to  the  form9  of 
the  declarations  filed  in  the  matter  with  the  Civil  Commissioner, 
who  was  the  Receiver  of  Revenue  and  who  had  approved  of 
them  and  issued  transfer  duty  receipts  upon  them,  whereupon 
such  declarations  remained  in  the  Civil  Commissioner's  posses- 
sion. The  applicckut  accordingly  asked  for  an  order  upon  the 
Registrar  of  Deeds  to  register  the  transfer  of  the  erven  without 
requiring  the  payment  of  the  additional  transfer  duty  demanded 
by  him  and  without  any  amended  declarations. 

The  Registrar  of  Deeds  framed  a  report  in  the  matter,  in 
which  he  stated  that  the  original  sale  to  Beckett  &  Co.  and  the 
applicant  took  place  between  the  7th  September,  1896,  and  the 
13th  February,  1897,  and  all  the  erven  were  still  registered- 
solely  in  the  name  of  Beckett  &  Co.  He  contended  that  the 
Civil  Commissioner  was  not  competent  to  receive  the  duty,  as 
the  declarations  were  not  in  any  of  the  forms  given  in  the 
schedule  to  Law  No.  20  of  1895,  nor  in  any  of  the  forms  in 
the  schedule  to  Proclamation  No.  8  of  1902,  under  which  the 
duty  of  1^  per  cent  was  received.  The  declarations  stated  that 
Wright  had  taken  over  the  erven  in  question  from  Beckett  &  Co. 
on  the  17th  February,  1902,  and  that  the  transaction  being  a 
partition  of  property  between  joint  owners,  although  not  so 
registered,  no  consideration  was  given  by  Wright  to  Beckett  & 
Co.  in  connection  with  the  taking  over  thereof,  and  tliat  the 
sums  specified  were  the  purchase  price  paid  by  the  said  Beckett 
&  Co.  and  the  said  Wright  for  the  property.  Accordingly  the 
Registrar  submitted,  that  though  the  formal  agreement  as  to 
partition  was  made  in  February,  1902,  the  actual  agreement  was 
arrived  at  when  the  erven  were  bought  originally  .from  the 
former  holders,  and  that  therefore  duty  was  payable  at  4  per 
cent  with  interest,  according  to  Law  No.  20  of  1895,  from  the 
date  of  the  original  sale.    As  an  alternative  be  submitted  that 
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if  the  Court  held  that  the  transaction  between  Beckett  &  Co. 
and  Wright  took  place  on  the  17  th  February,  1902,  then  transfer 
duty  at  1{  per  cent,  was  payable  on  the  then  value  of  the  erven 
not  on  their  value  in  1896,  the  increase  on  their  value  at  the 
latter  date  being  £1985.  As  to  the  objection  that  it  was  not 
within  the  Registrar's  province  to  question  the  amount  of  duty 
payable,  he  referred  to  sec.  16  of  Proclamation  No.  8  of  1902, 
and  contended  that  the  transaction  which  it  was  sought  to  regis- 
ter amounted  to  a  claim  for  exemption  on  the  ground  of  its  being 
in  the  nature  of  a  partition.  The  facts  and  circumstances  into 
which  he  was  by  that  section  entitled  to  inquire  were  already 
before  him,  and  the  declarations  having  been  inspected  by  him 
he  decided  as  above  stated. 

An  affidavit  by  the  Civil  Commissioner  was  filed  which,  after 
stating  that  at  the  time  he  had  given  the  receipts  he  was  under 
the  impression  that  the  amounts  mentioned  in  the  declarations 
were  the  amounts  for  which  Wright  was  taking  over  the  said 
erven  from  Beckett  &  Co.,  went  on  as  follows :  "  I,  however,  now 
find  that  the  said  Wright  was  taking  over  the  said  erven  as  his 
share  in  a  partition  of  property  between  him  and  the  said 
Beckett,  and  that  no  consideration  passed  between  the  said 
parties  for  the  so  taking  and  making  over  of  the  said  erven, 
and  that  therefore  no  transfer  duty  was  payable  on  the 
transaction." 

GregoToxvski,  for  applicant:  The  forms  in  the  schedules  to  the 
Law  of  1895  are  merely  specimen  forms.  Before  the  present  Act 
there  was  no  form  of  partition  to  be  found  anywhere  in  our  lawa 
The  old  practice  was  tliat  declarations  should  be  filed  with  the 
Registrar  of  Deeds.  The  new  practice  is  that  they  should  be 
filed  with  the  Civil  Commissioner.  There  is  nothing  in  the 
Proclamation  which  casts  on  the  Registrar  the  duty  of  revising 
the  decision  of  the  Receiver  of  Revenue.  If  the  Government 
cannot  appeal  directly  they  certainly  cannot  appeal  indirectly 
from  their  own  officer. 

Ward,  K.C.,  for  respondent:  Law  No.  20  of  1895,  wliich 
was  then  in  force,  imposes  a  tax  of  4  per  cent.  The  sale  was 
irregular  and  illegal  unless  Beckett  disclosed  his  principal  within 
a  reasonable  time  (Voet,  18,  1,  8,  and  Treii^arcr-Genend  v.  Lip- 
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perl,  1  S.C.  291).  The  Crown  is  in  no  .way  bound  by  a  reoeipii 
given  by  a  ooUector  of  revenue ;  if  the  ISacus  did  not  get' the  full 
duty  it  may  still  sue.  The  Registrar  inay  at  any  time  intervene 
if  he  thinks  the  full  duty  has  not  been  paid. 

Solomon,  J.:  This  is  an  application  for  an  order  ei\joining 
the  Registrar  of  Deeds  to  register  certain  erven  in  the  name  of 
the  applicant.  The  erven  were  originally  bought  by  a  certain 
T.  W.  Beckett  in  the  years  1896  and  1897  on  the  joint  account 
of  himself  and  applicant,  but  by  mutual  arrangement  they  were 
registered  in  the  name  of  Beckett  only.  Mr.  Ward  contended 
that  such  registration  was  illegal  and  that  the  erven  ought  to 
have  been  registered  in  the  names  of  both  Wright  and  Beckett 
But  there  is  no  provision  in  the  Law  which  prohibits  such  a 
transaction,  and  this  is  not  the  objection' taken  by  the  Registrar 
of  Deeds.  An  arrangement  has  now  been  come  to  that  certain 
of  the  erven  should  be  transferred  to  the  name  of  Wright  The 
Registrar  of  Deeds,  however,  refuses  to  register  the  transfer,  and 
assigns  as  his  reasons,  firstly,  that  the  declarations  on  which  the 
transfers  were  sought  to  be  effected  were  not  drawn  up  in 
the  proper  form;  and  secondly,  that  the  proper  duty  has  not 
been  paid. 

Now  with  regard  to  the  first  objection,  it  is  somewhat  difficult 
to  see  how  it  can  fall  within  the  province  of  the  Registrar  of 
Deeds  to  say  whether  the  declarations  are  in  order  or  not. 
These  declarations  have  to  be  submitted  to  the  Receiver  of 
Revenue,  who  is  the  proper  officer  to  determine  the  amount  of 
duty  to  be  paid  and  to  receive  the  duty.  But  even  if  the 
Registrar  of  Deeds  had  the  right  to  intervene  where  the  declara- 
tions are  not  in  order,  I  do  not  think  that  this  is  a  case  in  which 
his  intervention  would  be  justified.  It  is  true  that  the  declara- 
tions in  question  are  not  in  any  of  the  forms  attached  to  the 
Transfer  Duty  Proclamation;  but  that  is  only  because  the 
transaction  in  question  was  a  somewhat  unusual  one,  to  which 
none  of  the  printed  forms  are  exactly  suited.  But  after  all, 
the  forms  in  question  are  very  limited  in  number,  and  cannot 
provide  for  all  the  possible  transactions  by  means  of  which  land 
changes  hands.  When,  then,  there  is  no  form  exactly  applicable 
to  the  transaction  in  question,  all  that  appears  to  be  necessary  is 
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that  the  transaction  should  be  folly  set  forth  as  nearly  as  possible 
in  accordcknce  with  the  prescribed  forms.  Now  that  appears  to 
have  been  done  in  the  present  instance,  though  the  declarations 
are  not  strictly  correct  in  stating  that  this  transaction  is  a 
partition.  It  is  not  a  partition,  but  all  the  facts  are  disclosed 
and  set  out,  and  it  is  plain  that  there  is  no  intention  to  deceive. 
I  think,  therefore,  the  Registrar  of  Deeds  should  not  have 
objected  to  pass  transfer  upon  this  ground. 

A  more  important  objection  is  that  the  transfer  duty  ought 
to  be  at  the  rate  of  4  per  cent.,  or  as  the  Registrar  states  in  his 
report  in  the  alternative,  either  at  the  rate  of  4  per  cent,  or 
1}  per  cent  on  the  present  value  of  the  erven.  Now  the  real 
question  is  whether  the  Registrar  is  entitled  to  intervene  and 
claim  more  duty  from  any  person  who  has  been  to  the  Civil 
Commissioner  and  paid  him.  The  Civil  Commissioner  was  the 
proper  officer  to  determine  the  amount  of  duty  to  be  paid.  He 
had  the  facts  before  him,  he  made  up  his  mind,  he  took  the  duty 
he  had  determined  upon,  and  gave  receipts  for  the  same.  When 
this  was  done  all  the  requisites  of  the  law  had  been  complied 
with.  Sec.  18  of  Proclamation  No.  8  of  1902  provides  that  no 
registration  shall  be  possible  until  receipts  for  the  payment  of 
the  tax  are  produced.  It  is  the  duty  of  the  Registrar  to  see  that 
proper  receipts  signed  by  the  Receiver  of  Revenue  are  lodged 
with  him,  and  that  is  his  only  duty.  That  the  Registrar  is 
confined  to  this  is  shown  by  the  very  peculiar  and  significant 
difierence  between  our  Transvaal  Proclamation  and  the  Cape 
Act.  If  this  application  had  come  before  a  Cape  Court,  it  would 
probably  have  been  held  that  the  Registrar  could  intervene  under 
sec.  23  of  their  Act.  That  section  lays  down  the  procedure  to  be 
followed  in  cases  where  questions  arise  between  the  Registrar  and 
any  person  not  only  with  regard  to  exemptions,  but  "generally 
oil  any  matter  concerning  the  amount  upon  which  any  person 
should  justly  and  legaUy  be  chargeable  with  transfer  diUy" 
But  though  our  Proclamation  has  taken  over  this  section  of  the 
Cape  Act,  the  words  italicised  have  been  omitted  from  the 
corresponding  section  of  our  Proclamation.  Consequently,  it 
would  appear  to  follow  that  with  us  where  the  duty  has  been 
paid  and  a  receipt  obtained   the  receipt  is  conclusive  evidence 
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thai  the  proper  duty  has  been  paid.  If  the  Registrar  were 
entitled  to  go  behind  the  Civil  Commissioner's  receipt,  it  would 
lead  to  endless  confusion.  As  between  the  Registrar  of  Deeds 
and  the  Receiver  of  Revenue,  the  Registrar  is  bound  by  the 
receipt  of  the  Receiver  of  Revenue.  Thus,  everything  being  in 
order,  we  are  of  opinion  that  the  Registrar  ought  to  have  passed 
transfer.  An  order  will  therefore  be  granted  to  that  effect 
There  will  be  no  order  as  to  costs. 
Wessels  and  Smith,  J.J.,  concurred. 

Applicant's  Attorneys :  Stegmann,  Es^elen  &  Rooa  ;  Respond- 
ent's Attorneys :  Ltinnon  A  Nixon, 
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1902.    October  2,  9.    Solomon,  Wessels,  and  Smith,  JJ. 

Practice, — AdvoeaU  of  Zvlidand, — Admiuion  qf, — Meaning  of  word 
**  colony,** — Supreme  Court, 

Where  the  petitioner  based  his  right  to  admission  as  an  advocate  in 
this  Court  on  the  ground  that  he  had  been  admitted  to  practise  as 
an  advocate  of  the  Chief  Magistrate's  Court  of  the  Territory  of 
Zululand  in  the  year  1889,  and  had  practised  in  that  Court  as 
such  advocate  exclusively  for  a  period  of  more  than  seven  years 
successively,  Edd,  that  Zululand  was  not  a  "colony,"  and  that 
the  Chief  Magistrate's  Court  was  not  a  Supreme  Court  in  the 
meaning  intended  in  sec.  10  ((f)  of  the  Administration  of  Justice 
Proclamation,  and  therefore  that  the  application  must  be  refused. 

This  was  an  application  for  admission  as  an  advocate. 

In  his  petition  applicant  alleged  that  he  had  been  admitted 
as  an  attorney  of  the  Supreme  Court  of  Natal  on  the  8th 
January,  1884.  Being  under  the  Natal  rules  entitled,  after  three 
years'  practice  as  an  attorney,  to  be  admitted  as  an  advocate,  he 
was,  on  his  assuming  the  position  of  Crown  Prosecutor  and 
Legal  Adviser  to  the  Zululand  Imperial  Government,  admitted 
OS  an  advocate  and  attorney  of  the  Chief  Magistrate's  and  High 
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C!ourt  of  the  Territory  of  Zululand,  now  the  Province  of  Zulu- 
land,  of  the  Ciolony  of  Natal,  on  the  14th  October,  1889,  in  proof 
whereof  he  attached  a  certificate  and  also  referred  to  Zululand 
Proclamation  No.  4  of  1899,  dec  5.  The  petitioner  had  practised 
exclusively  as  an  advocate  in  the  Territory  of  Zululand  from  the 
14th  October,  1889,  to  December,  1897,  when  the  Territory  was 
annexed  to  Natal  and  he  became  by  virtue  of  the  Act  of  An- 
nexation (Natal,  No.  37  of  1897)  an  advocate  of  the  Supreme 
C!ourt  of  Natal,  and  his  standing  as  such  under  the  Act  dated 
from  the  14th  October,  1889.  Since  the  annexation  the  appli- 
cant had  been  Master  of  the  Supreme  C!ourt  of  Natal>  and  had 
not  in  any  way  practised  as  an  attorney,  and  had  in  fact  never 
practised  as  an  attorney  since  the  14th  October,  1889. 

de  Wet,  for  applicant:  This  application  is  made  under  aec 
10  {d)  of  the  Administration  of  Justice  Proclamation.  I  submit 
that  Zululand  was  a  "  colony."  The  word  "  colony  "  is  a  geogra- 
phical not  a  political  term.  For  statutory  definition,  see  52  and 
63  Vici  ch.  63 ;  Anson's  Law  and  Cuatom  of  the  Constitution, 
vol.  2,  p.  260.  The  Chief  Magistrate's  Court  in  Zululand  is  a 
Supreme  Court ;  see  Zululand  Proclamation  No.  2  of  1887|  sec. 
29,  which  constitutes  that  Court.  By  sec.  30  a  right  of  appeal  is 
given  from  the  Chief  Magistrate's  Court  to  the  Queen  in  Council 
direct. 

OvAT.  adv.  vuU. 

Postea  (October  9)  :— 

The  Court  refused  the  application  on  the  grounds  that  Zulu- 
land  was  not  a  colony  in  terms  of  sec  10  (d)  of  the  Administra- 
tion of  Justice  Proclamation,  the  Interpretation  Act,  62  k  53 
Vict.  ch.  63,  being  clearly  applicable  to  English  and  not  to  South 
African  statutes,  and  that  the  Chief  Magistrate's  Court  was  not 
a  Supreme  Court. 

Applicant's  Attorneys :  Stegmann,  Easelen  A  Rooa, 
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1902.    October  9.    Innes,  C.J.,  and  Solomon  and  WESSETi5,  J. J. 

Practice. — Appeal. — Review, — Record. — Appellant  confined  to  record. — 
Amendment  of  record. 

In  an  appeal  from  the  decision  of  a  Resident  Magistrate  under  sec.  42 
of  Proclamation  No.  21  of  1902,  the  appellant  is  confined  to  the 
record  as  it  stands,  and  if  he  wishe-s  to  rely  on  any  facts  not 
recorded  by  the  Magistrate,  he  must  have  the  reconl  amended. 
In  order  to  bring  such  matters  before  the  Courts  the  appellant 
should  file  affidavits  in  reganl  to  the  facts  on  which  he  relies  and 
serve  on  the  Magistrate  a  notice  calling  on  him  to  show  cause  why 
the  record  should  not  be  amended  so  as  to  incorporate  those  facts. 
On  the  day  mentioned  in  the  notice  the  Court  will  then  decide 
on  the  application,  and  the  appeal  may  thereafter  proceed  on  tho 
reoord  amended  or  otherwise  as  the  Court  may  direct. 

This  was  an  appeal  from  a  decision  of  the  Assistant  Resident 
Magistrate  of  Boksbarg. 

Williamson,  for  the  appellant:  The  grounds  of  this  appeal 
are  (1)  that  hearsay  evidence  was  admitted ;  and  (2)  that  after 
the  defence  was  closed  the  Assistant  Resident  Magistrate  recalled 
certain  witnesses  in  the  absence  of  the  accused's  attorney,  who 
had  no  opportunity  of  cross-examining  them. 

[Innes,  C. J. :  How  does  it  appear  from  the  record  that  he  did 
so?  In  an  appeal  the  accused  is  strictly  confined  within  the 
four  comers  of  the  record.  If  you  desire  to  travel  outside  the 
record,  you  may  proceed  by  way  of  review  or  apply  to  have  the 
record  amended.] 

In  that  case  I  ask  leave  to  withdraw  the  appeal. 

Innes,  C. J. :  The  Court  will  allow  the  appeal  to  be  withdra^m. 
In  view  of  the  great  confusion  apparently  existing  with  regard 
to  the  different  methods  which  may  be  followed  in  revising  the 
judgments  of  lower  courts  in  criminal  cases,  it  will  be  as  well  to 
explain  the  various  modes  of  procedure.  There  are  tliree  ways  of 
bringing  such  judgments  under  the  notice  of  the  Supreme  Court. 
The  first  is  provided  for  by  sec.  41  of  the  Magistrate's  Court 
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Proclamation  (No.  21  o£  1902).  By  that  section  when  the  record 
of  any  case  has  been  forwarded  for  the  consideration  of  a  Judge 
in  Chambers,  the  attorney  acting  for  the  accused  may  take  a 
copy  of  such  record  and  may  set  the  case  down  for  argument 
before  the  Supreme  Court ;  he  must  give  forty-eight  hours*  notice 
to  the  Attorney-General  that  the  case  has  been  so  set  down,  and 
a  statement  of  the  grounds  or  reasons  upon  which  the  judgment 
is  sought  to  be  reversed  or  altered.  The  second  method  is  under 
sec.  42  of  the  same  Proclamation,  and  is  a  procedure  by  way 
of  appeal  in  the  ordinary  sense.  In  that  case  the  accused  must 
proceed  with  his  appeal  within  fourteen  days  after  conviction  by 
filing  a  written  statement  setting  out  the  grounds  on  which  the 
appeal  is  based  with  the  clerk  of  the  court  which  has  passed  the 
sentence.  The  third  way  is  not  under  the  Magistrate's  Court 
Proclamation  at  all,  but  under  sec.  18  of  the  Administration  of 
Justice  Proclamation  (No.  14  of  1902).  That  section  gives  the 
Court  power  to  review  the  proceedings  of  all  inferior  courts  of 
justice  within  this  colony.  Sec.  19  sets  forth  the  grounds  of 
review,  such  as  want  of  jurisdiction,  interest,  malice  or  oorruptioQ 
on  the  part  of  the  judge,  gross  irregularity  in  the  proceedings, 
the  admission  of  illegal  or  incompetent  evidence,  and  the  rejection 
of  legal  and  competent  evidence.  The  procedure  to  be  followed 
in  taking  advantage  of  the^e  sections  is  laid  down  in  the  90th 
Rule  of  Court,  which  provides  that  either  party  to  any  suit,  action, 
or  proceeding  may  sue  out  or  obtain  the  process  of  the  Court 
commanding  the  officer  in  charge  of  the  record  to  return  such 
record  or  a  certified  copy  thereof  to  the  Court,  and  calling  on  him 
to  show  cause  why  the  proceedings  of  the  inferior  court  should 
not  be  set  aside  or  corrected.  These  are  the  various  methods 
which  may  be  followed ;  but  they  are  separate  and  distinct,  and 
should  not  be  confused.  The  difference  between  appeal  And 
review  is  that  an  appeal  is  based  upon  the  matters  contained  in 
the  record,  while  in  review  the  appellant  may  travel  beyond  the 
record  in  order  to  rely  on  certain  grounds,  such  as  gross  irregu- 
larity and  the  admission  of  incompetent  evidence.  If  the  appel- 
lant desires  to  appeal,  but  is  not  satisfied  with  the  record  as  it 
stands,  he  may  proceed  to  apply  for  leave  to  amend  it.  He  must 
in  that  case  serve  notice  on  the  Magistrate,  calling  on  him  to  show 
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cause  why  the  record  should  not  be  rectified,  and  file  affidavits  of 
the  omitted  facts  he  seeks  to  have  inserted.  On  the  day  mentioned 
in  the  notice  the  Court  will  decide  on  the  application  to  have 
the  record  amended.  If  the  application  is  granted  the  appeal 
will  then  be  heard  on  the  record  as  amended.  In  the  present 
case  the  appellant  comes  before  the  Court  in^appeal,  but  wishes  to 
travel  outside  the  record.  This  he  cannot  do  under  the  procedure 
he  has  adopted.  Mr.  WilliaTnaon  has  therefore  very  properly 
withdrawn  the  appeal. 

Solomon  and  Wessels,  J.J.,  concurred. 

Appellant's  Attorney :  AUan  Maclnnea. 
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1902.    September  29,  October  14.    Iknes,  C.J.  and  SoLOKOK 
and  Wessbu,  JJ. 

Jfoiter  and  iervatU. — Contract  of  aervioe, — Agreement  to  resume  work 
oJUt  eeeeation  o/hoetUities. — Consttnietion. 

The  defendant^  a  mill  manager  at  Johannesburg  in  the  employ  of  the 
plaintiff  company^  left  the  Transvaal  in  October,  1899,  owing  to 
the  impending  outbreak  of  war,  andagreed  with  the  company,  in 
consideration  of  receiving  part  of  his  salary  during  the  stoppage 
of  work,  ''to  hold  himself  at  their  call"  and  ''immediately  to 
return  to  the  mine  after  hostilities  ceased  and  work  recom- 
menoed.''  Before  hostilities  had  ceased  work  on  the  mine  recom- 
menced, and  the  company  called  on  the  defendant  to  resume  his 
duties.  It  was  proved  that  he  could  have  returned  and  performed 
his  work  without  danger  from  the  operations  of  war.  He  refused 
to  return  until  hostilities  Bad  ceased,  and  accordingly  the  company 
sued  him  for  a  refund  of  the  salary  paid  him  on  the  ground  of 
failure  of  consideration.  Hdd^  on  appeal,  that  the  intention  of 
the  parties  to  be  gathered  from  the  words  of  the  agreement  was 
that  hostilities  must  have  ceased  before  the  defendant  was  liable 
to  be  called  upon  to  resume  his  work,  and  therefore  the  plaintiffii 
could  not  succeed  in  their  action. 
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This  was  an  appeal  from  a  dedsion  of  Mr.  Justice  Smith  in 
the  Witwatersrand  High  Court.  The  case  in  the  Court  below  is 
reported  in  [1902]  1  T.H.  64,  and  the  facts  are  fully  set  out  in 
the  following  judgment  delivered  at  the  trial : — 

"  The  plaintiffs  in  this  action  seek  to  recover  the  sum  of  £450  under 
the  following  circumstances  :  Prior  to  the  outbreak  of  war  the  defend- 
ant was  in  the  service  of  the  plaintiffs  at  Johannesburg  as  mill  manager. 
On  the  7  th  October,  1899,  war  being  imminent^  the  plaintiffs  discharged 
their  employecH,  paying  them  a  month's  salary  and  entering  into  an 
arrangement  with  them  under  which  they  should  receive  a  reduced  rate 
of  pay  during  the  war,  on  the  understanding  that  they  would  resume 
their  duties  in  the  plainti£&'  employment  after  the  termination  of  hos- 
tiiities.  So  far  as  the  defendant  is  concerned,  it  is  admitted  that  the 
terms  of  the  agreement  are  contained  in  a  memorandum  of  the  25th 
November,  1899,  which,  so  far  as  material,  runs  as  follows :  '  In  terms 
of  the  arrangement  made  prior  to  the  closing  of  the  mine  on  the  7th 
October,  you  were  paid  your  salary  up  to  that  date,  and  received  one 
month's  clear  salary  in  addition,  viz.  tb.the  7th  November,  1899.  Tlie 
company  agreed,  on  condition  of  your  immediate  return  to  the  mine 
after  hostilities  ceased  and  work  recommenced,  that  you  would  receive 
half -pay  during  the  stoppage  of  work,  but  not  exceeding  a  period  of 
four  months.  Half-pay,  therefore,  commences  from  the  7th  November, 
1899,  and  continues  to  the  7th  March,  1900,  provided  work  has  not 
recommenced  on  or  before  the  latter  date.  .  .  .  Members  of  the  late 
staff  who  are  entitled  to  half-pay  are  not  debarred  from  taking  "knj. 
other  position  during  their  enforced  absence  from  the  mine,  provided 
they  can  return  to  the  mine  immediately  work  recommences.'  Other 
notices  were  subsequently  issued,  by  which  the  rate  of  pay  was  reduced 
from  one-half  to  one-third  of  the  amount  of  salary,  and  the  period 
during  which  it  was  payabfe  extended,  the  final  one  stating  that  the 
defendant  was  entitled  to  draw  it  'until  further  notice.'  It  is  ad- 
mitted that  the  defendant  received  and  assented  to  these  notices,  and 
received  pay  in  accordance  with  their  terms  down  to  the  7th  November, 
1901.  In  "December  of  that  year  he  received  notice  from  the  plaintiffs 
that  his  services  would  be  required  probably  on  the  1st  February,  1902, 
and  in  reply  he  wrote  stating  that  he  understood  that  one  of  the  con- 
ditions on  which  he  would  be  allowed  to  return  to  Johannesburg  was 
that  he  should  joiii  Ihe  Rand  Rifles,  and  that  this  was  a  real  stumbling- 
block,  as  his  intention  was  'to  remain  neutral  during  the  present 
trouble.'  He  never  rejoined  the  plaintiffs'  service,  and  his  position  as 
mill  manager  was  filled  up.  On  the  30th  January  his  solicitor  wrote 
to  the  plaintiffs  stating  that  after  the  cessation  of  hostilities  his  client 
would  bo  willing  to  commence  work,  and  on  the  3rd  June  the  defend- 
ant himself  wrote  expressing  his  willingness  to  resume  his  work  as  soon 
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as  peace  had  been  declared.  There  are  no  facts  in  dispute  in  the  case, 
and  the  question  to  be  decided  is  the  construction  to  be  placed  upon 
the  words  of  the  memorandum  of  the  25th  November.  The  plaintiffs' 
contention  is  that  the  intention  of  the  parties  was  that  the  defendant 
■hoold  take-up  his  duties  when  required  to  do  so  after  the  resumption 
of  work  at  the  mine ;'  that  his  claim  to  wait  until  hostilities  had  ceased 
and  peace  was  restored  throughout  the  colony  is  untenable ;  and  that 
he,  having  refused  to  return  to  his  post  when  he  could  do  so  in  safety, 
has  broken  the  conditions  on  which  he  drew  his  pay,  and  consequently 
the  plaintiff  are  now  entitled  to  recover  the  amount  received  by  him 
as  moneys  paid  for  a  consideration  which  has  failed.  For  the  defend- 
ant it  is  contended  that  the  terms  of  this  agreement  were  settled  by 
the  plaintiffs  themselves,  and  that  they  must  be  held  to  them ;  that 
the  parties  contemplated  when  the  agreement  was  entered  into  that 
the  war  would  soon  be  over,  and  that  the  defendant  could  not  be  called 
upon  to  return  until  hostilities  entirely  ceased  and  work  was  resumed 
at  the  mine.  This  memorandum  of  the  25th  November  and  the  subse- 
quent memoranda  by  which  its  terms  were  varied  m.Mst  be  jpead  together, 
and  the  construction  I  place  upon  the  agreement  between  the  parties  is 
Oiib:  That  in  consideration  of  receiving  the  reduced  scale  of  pay  during 
the  war  the  defendant  undertook  to  return  to  his  post  when  hostilities 
had  ceased  so  as  to  allow  of  the  resumption  of  work  at  the  mine  under 
reasonable  conditions  of  safety  and  when  work  was  actually  recom- 
menced. To  my  mind  the  resumption  of  work  at  the  mine  was  the 
principal  fact  which  both  parties  had  in  view,  and  whilst,  on  the  one 
hand,  the  plaintifis,  even  if  they  succeeded  in  i-e-opening  the  mine, 
would  not  be  entitled  to  call  upon  the  defendant  to  return  to  his  poet 
if  such  a  state  of  hostilities  existed  as  would  expose  him  to  danger ;  so, 
on  the  other,  he  would  not  be  justified  in  refusing  to  return  when  work 
was  recommenced  at  the  mine  under  reasonable  conditions  of  safety. 
Supposing  that  peace  had  not  been  formally  declared  on  the  31st  May, 
but  that  a  desultory  state  of  war  had  continued  for  months,  or  years, 
longer  on  the  northern  or  western  borders  of  this  colony,  whilst  the 
district  of  Johannesburg  was  in  a  state  of  undisturbed  peaoe^  I  think 
it  could  hardly  be  reasonably  contended  that  the  condition  on  whiqh 
the  defendant  undertook  to  return  to  his  post  had  not  been  fulfilled. 
It  therefore  seems  to  me  that  the  ceasing  of  hostilities  is  a  question  of 
degree,  and  that  what  the  parties  contemplated  in  their  agreem^it  ^as 
such  a  cessation  of  hostilities  as  would  allow  of  the  resumption  of  work 
at  the  mine.  Even  if  it  be  the  fact  that  on  the  25th  November,  1899, 
they  expected  the  war  would  soon  be  entirely  over,  as  appears  probable 
from  the  fact  that  the  period  during  which  the  defendant  was.  entitled 
to  draw  halfnsalary  was  fixed  at  four  months,  provided  that  the  work 
had  not  sooner  recommenced,  it  appears  to  me  that  that  portion  was 
modified  as  the  war  was  prolonged,  and  under  the  subsequent  memo- 
randa pay  was  permitted  to  be  drawn  monthly  by  those  of  the  plaintiffs' 
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employees  remaining  in  South  Africa  who  were  at  the  'oompany'a 
call.'  For  a  period  of  nearly  two  years  the  defendant  admittedly 
drew  his  pay  on  those  terms,  and  unless  he  could  show  such  a  state 
of  hostilities  existed  as  rendered  it  impossible  for  him  to  return,  or  as 
rendered  it  probable  that  he  would  be  exlposed  to  personal  danger  by 
reason  of  those  hostilities,  in  my  opinion  he  was  not  justified  in  refusing 
to  comply  with  the  company's  call.  It  is  proved  that  the  work  at  the 
plaintiffs'  mine  was  resumed  some  months  before  he  received  notice  that 
his  services  would  be  required,  and  that  he  could  have  returned,  as  the 
other  employees  did,  without  running  any  risk.  I  do  not  think  that 
the  mere  fact  that  he  was  required,  as  other  British  subjects  were — not 
by  any  act  of  the  plaintiffs,  but  by  the  military  authorities — to  join  the 
Rand  RiHes,  is  per  se  a  sufficient  justification  for  his  refusal  to  return. 
It  is  clear  to  my  mind  that  in  December,  1901,  he  was  not  taking  up 
the  position  that  any  such  state  of  hostilities  existed  as  justified  his 
refusal  to  return ;  he  was  perfectly  willing  then  to  resume  his  duties 
though  hostilities  had  not  entii-ely  ceased,  but  for  the  obligation  to  be 
enrolled  as  a  member  of  the  Rand  Rifles.  With  regard  to  tlie  argu- 
ment that  the  term  as  to  the  cessation  of  hostilities  was  inserted  by 
the  plaintiffs  especially  to  guard  against  a  liability  to  recall  the  defend- 
ant until  the  mine  was  placed  in  proper  working  order  and  crushing 
was  about  to  recommence,  and  must  therefore  be  construed  strictly 
against  them,  I  do  not  think  it  can  be  deduced  from  the  language 
employed.  For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  succeed  in  this  action,  and  there  must  be  judgment  for 
them  for  X450  and  costn." 

Macdimellf  for  appellant:  All  the  subsequent  memoranda  have 
reference  to  the  original  memorandum  of  the  2.5th  November, 
1899,  and  must  be  coutroUed  by  it.  According  to  that  memo- 
randum two  conditions  had  to  be  fulfilled  before  the  appellant 
could  be  called  on  to  return :  hostilities  must  have  ceased,  and 
work  recommenced.  At  the  time  he  was  called  upon  to  resume 
work  hostilities  had  not  ceased. 

LemiiD^d,  K,C.  (with  him  Camphell'Johvstov),  for  respondents: 
The  condition  that  hostilities  must  have  ceased  was  inserted  be- 
cause it  was  presumed  that  the  cessation  of  hostilities  and  the 
resumption  of  work  would  be  contemporaneous.  The  cessation  of 
hostilities  meant  when  hostilities  so  far  ceased  as  to  allow  work 
to  recommence.  The  war  might  have  simmered  on  for  years 
longer  without  interferincr  with  the  work. 

Mucdunell,  in  reply. 

Cur  adv.  vuXt 
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Pufdea  (October  14):— 

Innes,  C.J. :  The  facts  of  this  case  have  been  so  fully  and 
clearly  stated  by  the  learned  Judge  who  presided  at  the  trial, 
that  it  is  unnecessary  to  recapitulate  them  at  any  length.  None 
of  them  are  disputed.  It  is  common  cause  that  the  memoranda 
set  out  in  the  declaration  embody  the  agreement  between  the 
parties,  and  I  do  not  understand  the  respondent  company  to 
contend  that  hostilities  had  ceased  when  they  called  upon  the 
appellant  to  resume  work  at  their  mine.  In  any  event  the  Court 
would  be  justified  in  taking  judicial  notice  of  the  fact  that  peace 
was  not  concluded  until  the  31st  May,  1902 ;  so  that  the  only 
points  open  for  decision  are  the  meaning  of  the  contract  between 
the  parties,  and  whether  that  meaning  justified  the  appellant  in 
refusing  to  resume  work  on  the  Ist  February,  1902. 

The  first,  and  by  far  the  most  important,  memorandum  issued 
by  the  company  was  dated  the  25th  November,  1899,  and 
purported  to  record  the  terms  of  an  arrangement  entered  into 
between  the  parties  prior  to  the  closing  of  the  mine  on  the 
7th  October.  The  obligation  of  the  appellant  was  there  stated 
to  be  that  he  had  undertaken  to  return  to  the  mine  "after 
hostilities  ceased  and  work  recommenced  '* ;  the  obligation  of  the 
company  was  to  allow  half-pay  to  the  appellant  "during  the 
stoppage  of  work,  but. not  exceeding  a  period  of  four  montlis." 
The  allowance  was  to  be  payable  on  return  to  the  mine  when  work 
recommenced,  but  arrangements  were  made  by  which  it  could  be 
drawn  monthly  in  Capetown  when  necessary.  The  appellant 
was  not  to  be  deterred  from  taking  any  other  position  during  his 
"enforced  absence  from  the  mine,"  provided  he  could  return 
immediately  work  commenced.  On  the  27th  April  a  second 
circular  was  issued  by  the  company  to  the  appellant  and  other  of 
its  employees,  promising  half-pay  from  the  7th  March  to  the 
7th  May,  1900,  and  one-third  pay  thereafter  till  the  7th  July  of 
the  same  year,  "provided  work  in  the  mine  has  not  been  re- 
commenced by  the  latter  date."  The  circular  went  on  to  state 
that  monthly  payments  calculated  on  the  above  scale  would  be 
made  "  to  those  residing  in  South  Africa  at  the  company's  call, 
upon  receipt  of  a  written  application  for  the  same,"  The  third- 
circular  bore  date  the  24th  July,  1900,  and  merely  advised  thobe  to 
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whom  it  was  addressed  that  the  one-third  pay  would  be  continued 
till  the  7th  October,  1900,  provided  work  at  the  mine  had  noi' 
recommenced  before  that  date ;  it  went  on  to  say  that  monthly 
payments  would  be  made  as  hitherto  "  to  those  residing  in  South 
Africa  at  the  company's  call."  The  last  circular  of  the  series 
was  sent  out  on  the  15th  October,  1900,  and  notified  that  the 
allowance  of  one-third  pay  would  be  continued  "until  further 
notice/'  monthly  payments  being  conceded  as  before  to  those 
employees  "  residing  in  Soutli  Africa  at  the  company's  call." 

There  is  in  my  opinion  no  ground  for  holding  that  the  essen- 
tial conditions  of  the  original  contract  between  the  parties,  as  set 
out  in  the  first  memorandum,  were  intended  to  be  varied  by  any 
of  the  succeeding  circulars.  The  only  alterations  made  had  rela- 
tion to  the  amount  of  pay  which  the  company  undertook  to 
allow  and  to  the  time  and  place  of  payment  But  it  is  necessary 
to  read  the  series  of  documents  as  a  whole,  and  to  take  advantage 
of  any  light  which  the  language  of  the  later  ones  may  throw 
upon  the  meaning  of  the  first  memorandum.  Reading  them  in 
that  way,  it  is  clear  that  the  company  was  to  have  a  call  upon 
the  services  of  the  respondent.  That  would  be  to  my  mind  the 
true  reading  of  the  first  document  even  if  it  stood  alone  ;  but  the 
matter  is  placed  beyond  doubt  by  the  fact  that  in  all  the  subse- 
quent memoranda  those  who  accepted  the  scale  of  pay  allowed 
were  spoken  of  as  being  "at  the  company's  call."  The  con- 
sideration which  the  company  undertook  to  give  in  return  for 
the  call  is  also  clear;  it  agreed  to  allow  the  appellant  and 
others  a  certain  scale  of  pay  during  the  stoppage  of  work. 
There  is  no  mention  from  first  to  last  of  the  cessation  of  hos- 
tilities in  connection  with  the  company's  obligation ;  again  and 
again  it  is  made  manifest  that  it  was  only  to  pay  the  stipulated 
allowance  while  the  work  of  the  mine  was  stopped.  If  it  did* 
that,  the  right  to  exercise  a  call  upon  the  appellant's  services 
accrued.  Now,  one  would  think  that,  where  in  terms  of  a  con- 
tract payments,  are  to  be  made  from  time  to  time  and  upon  a 
calctdaied  spale  in  return  for  the  right  of  exercising  a  call  upon 
the  serviced  of  another,  the  date  when  that  other  became  bound 
to  respond  to  3uch  call  would  be  the  date  when  the  obligation  to 
make  the  payments  ceased^    And  if  nothing  had  been  said  in 
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the  present  contract  upon  that  point,  it  might,  I  think,  have 
been  fairly  inferred  that  the  intention  of  the  parties  was  that 
the  appellant  should  be  bound  to  carry  out  his  undertaking  so 
soon  as  the  company's  obligation  to  pay  him  an  allowance  ceased. 
But  the  contract  is  not  silent  in  that  respect.  The  time  when 
tlie  appellant  bound  himself  to  return  to  work  is  definitely  re- 
ferred to  and  fixed ;  he  is  stated  to  have  undertaken  to  respond 
to  the  call  *' after  hostilities  ceased  and  work  recommenced." 
Those  words  occur  in  the  first  memorandum,  and  neither  in 
tliat  document  nor  in  any  of  the  others  is  there  any  further 
reference  to  the  date  at  which  the  appellant's  obligation  was  to 
mature.  The  position  is,  therefore,  this:  The  parties  clearly 
armnged  tliat  the  company  should  have  a  call  upon  the  appel- 
lant's services ;  in  consideration  of  that  call  the  company  agreed 
to  make  certain  payments  during  the  stoppage  of  work ;  and  in 
respect  of  that  call  the  appellant  agreed  to  i*eturn  to  the  com- 
pany's service  after  hostilities  ceased  and  work  recommenced. 
Obviously  the  rights  of  the  parties  to  the  present  dispute  depend 
upon  the  effect  which  ought  legally  to  be  given  to  the  woi'ds 
"  after  hostilities  ceased,"  read  in  connection  witli  the  remainder 
of  the  sentence  in  which  they  occur. 

Now,  in  con.sidering  tliat  cjuestion,  it  is  desirable  to  bear 
ceiiain  principles  in  mind.  One  is  that  the  intention  of  the 
parties  to  a  contract  should  be  gathered  solely  from  the  language 
used  by  them.  The  main  object  always  is  to  &scei*tain  what  the 
parties  int43nded;  but  we  can  only  adopt  what  we  think  was 
their  intention  so  far  as  the  words  of  the  contract  permit  us  to 
do  so.  Another  principle  is,  that  in  ascertaining  the  legal  mean- 
ing of  a  contract  we  should  endeavour  to  place  ourselves  in  the 
same  position  as  if  we  were  interpreting  it  immediately  after  it 
had  been  made.  This  is  especially  necessary  in  a  case  like  the 
present,  where  circumstances  have  happened  since  the  date  of 
the  contract  wliich  are  liable  unconsciously  to  affect  our  minds 
by  showing  what  would  have  been  a  fair  and  equitable  aigrce- 
ment  in  the  light  of  subse(|ueut  events.  Lastly,  the  rule  must 
not  be  lost  sight  of  that  in  construing  a  document  effect  should, 
as  far  as  possible,  be  given  to  every  word  and  phrase  which  has 
a  sensible  meaning. 
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Now,  the  words  "  after  hostilities  ceased  "  can  only  be  dealt 
with  in  one  or  other  of  three  way&  They  may  be  treated  as 
merely  descriptive,  and  as  not  intended  to  affect  the  contractual 
rights  of  the  parties — as  having  been  inserted  because  it  was 
thought  that  work  would  not  commence  until  the  close  of  hostili- 
ties, and  not  because  it  was  intended  that  the  existence  of  hostili- 
ties should  have  any  effect  upon  the  liability  of  the  appellant  to 
return.  But  to  read  the  words  in  that  way  would  be  practically 
to  expunge  them  from  the  contract  altogether.  And  that  cannot 
legally  be  done.  There  is  the  phrase ;  it  has  a  sensible  meaning ; 
it  appears  in  the  only  part  of  the  contract  which  attempts  to 
define  the  time  when  the  appellant's  obligation  is  to  be  carried 
out,  and  the  duty  of  the  Court  is  to  give  some  effect  to  it. 

The  second  way  of  regarding  the  words  in  question  is  to 
retain  them  as  part  of  the  contract,  but  to  assign  to  the  sentence 
of  which  they  form  part  some  meaning  other  than  the  literal 
one.  This  was  the  course  followed  by  the  High  Court ;  the  ex- 
pression "  after  hostilities  ceased  and  work  recommenced "  was 
construed  to  mean  "  when  hostilities  had  ceased  so  as  to  allow 
of  the  resumption  of  work  at  the  mine  under  reasonable  condi- 
tions of  safety,  and  when  work  was  actually  recommenced." 
Now  I  may  say  at  once  that  the  agreement  created  by  such  a 
reading  of  the  words  would  have  been  a  very  fair  and  a  very 
reasonable  one  for  the  parties  to  make.  And  had  they  foreseen 
that  work  would  begin  at  the  mine  while  hostilities  were  still  in 
existence  I  have  very  little  doubt  that  their  contract  would  have 
proceeded  exactly  on  those  lines.  But  I  have  equally  little  doubt 
that  they  did  not  correctly  forecast  the  future.  It  is  clear  from 
the  terms  of  the  various  documents  that  the  idea  was  that  the 
war  would  last  only  a  short  time,  and  I  feel  certain  that  the  com- 
pany at  any  rate  contemplated  a  speedy  termination  of  hostili- 
ties, and  the  resumption  of  work  thereafter  and  not  before.  The 
whole  dispute  has  arisen  because  it  became  necessary  to  deter- 
mine the  rights  of  the  parties  under  cii-cumstances  quite  other 
than  those  contemplated  when  the  contract  was  drawn  up  But 
the  fact  that  circumstances  have  turned  out  differently  from 
what  was  anticipated  does  not  justify  one  in  assigning  to  the 
language  used  by  the  parties  any  meaning  other  than  its  plain 
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and  ordinary  meaning.  And  the  difficulty  I  find  in  adopting  the 
construction  placed  upon  that  language  in  the  Court  below  is 
that  such  a  course  involves  the  creation  of  a  contract  not  ex- 
pressed in  the  words  used  by  the  parties — a  fair  and  equitable 
contract,  it  is  true,  but  one  which  can  only  be  established  by  a 
considerable  expansion  of  the  language  contained  in  the  docu- 
ments before  the  Court  If  the  company  and  the  appellant  had 
thought  that  the  war  would  last  a  long  time,  and  that  it  would 
be  possible  to  begin  work  at  the  mine  while  hostilities  wore  still 
in  progress,  and  if  they  had  meant  to  stipulate  for  a  return  to 
work  only  when  work  could  be  begun  under  conditions  of  reason- 
able safety,  would  they  have  used  the  bald  language  they  did  ?  I 
think  not.  They  would  have  definitely  stated  that  the  company 
could  only  call  upon  its  employees  to  return  when  they  could  do 
80  with  a  reasonable  degree  of  safety. 

It  follows  that  in  my  opinion  the  third  course  is  the  one  which 
should  be  adopted.  And  that  is  to  place  upon  the  words  in 
question  their  ordinary  meaning  and  to  give  them  their  full 
effect.  The  part  of  the  contract  which  deals  with  the  obligation 
of  the  appellant  sets  out  two  cumulative  conditions  which  are 
both  .to  hcippen  before  he  becomes  bound  to  return  to  his  work : 
hostilities  are  to  cease,  and  work  is  to  begin.  Until  these  two 
conditions  are  fulfilled  he  cannot  be  called  upon  to  perform  his 
part  of  the  contract.  That  is  wliat  the  language  used  by  the 
parties  says,  and  their  intention  can  only  be  gathered  from  that 
language.  We  should,  I  think,  be  establishing  a  dangerous 
precedent  if  we  either  dismissed  from  consideration  the  words 
"after  hostilities  ceased,"  or  if  we  read  into  the  sentence  of 
which  they  form  part  a  meaning  other  than  the  one  apparent 
upon  the  face  of  it.  Whether  the  Icuiguage  used  by  the  parties 
leads  to  a  harsh  or  inequitable  result  is  a  matter  with  which  the 
Court  has  nothing  to  do.  Our  duty  is  simply  to  construe 
that  language  in  its  plain  and  ordinary  sense,  and  to  give 
eflTect  to  it 

If  the  meaning  of  the  contract  was  as  I  have  stated,  then 
clearly  the  appellant  was  justified  in  refusing  to  return  to  work 
ou  the  Ist  Febiniary,  1902,  when  he  was  called  upon  to  do  so. 
The  fact  that  he  was  actuated  in  his  refusal  not  by  the  mere 
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existence  of  hostilities,  but  by  the  fear  that  he  would,  on  return- 
ing to  Johannesburg,  incur  a  liability  to  join  the  Rand  Rifles, 
cannot  affect  the  matter  one  way  or  another.  There  were  his 
rights,  and  he  was  entitled  to  take  advantage  of  them. 

The  result  is,  that  in  my  opinion  the  appeal  must  be  allowed 
and  the  judgment  altered  into  one  in  favour  of  the  defendant, 
with  costs. 

The  costs  of  appeal  must  be  borne  by  the  respondent  company. 

Solomon,  J. :  I  concur  that  this  appeal  must  be  allowed,  and 
I  propose  to  add  only  a  very  few  observations  upon  the  case.  I 
must  admit  that  my  first  impression  was  rather  in  favour  of  the 
judgment  delivered  by  the  learned  Judge  in  the  High  Court,  aa 
I  felt  that  there  was  some  force  in  the  contention  that  the  real 
intention  of  the  parties  to  be  gathered,  not  from  any  one  part, 
but  from  the  whole  of  the  correspondence,  was  that  the  defend- 
ant's obligation  to  return  to  the  mine  was  to  accrue  immediately 
upon  the  resumption  of  work.  Further  consideration,  however, 
has  satisfied  me  that,  if  that  was  the  intention  of  the  parties, 
they  have  failed  to  express  it  in  their  contract ;  and  no  rule  of 
law  is  more  firmly  established  than  this,  that  where  the  persons 
have  entered  into  a  formal  written  agreement,  their  intention 
must  be  deduced  from  the  writing  and  from  that  alone.  If  the 
language  used  is  clear  and  unambiguous,  effect  must  be  given  to 
it,  and  in  such  a  case  a  court  of  law  has  no  right  to  speculate 
whether  the  real  intention  of  the  parties  is  expressed  in  the 
agreement,  or  to  make  for  them  a  contract  which  they  themselves 
have  not  made,  but  which  it  is  believed  they  had  intended  to 
make.  Occasionally,  no  doubt,  we  may  feel  very  strongly  that 
we  are  not  giving  effect  to  the  real  intention  of  the  parties,  but 
that  after  all  is  a  small  evil  compared  to  the  uncertainty  and 
confusion  that  would  be  produced  if  we  once  allowed  ourselves 
to  depart  from  this  well-recognised  rule  for  the  construction  of 
written  instruments. 

And  upon  this  point  I  would  refer  to  what  was  said  by  Sir 
G.  Jessel,  M.R.,  in  the  case  of  Smith  v.  Lucas  (18  Ch.  Div.  542). 
"  I  must  first  consider,"  he  says,  "  the  covenant  in  this  case.  Tlie 
settlement  is  one  which  I  cannot  help  thinking  was  never 
intended  by  the  f ramer  of  it  to  have  the  effect  I  am  going  to 
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attribute  to  it;  but  of  course,  as  I  very  often  say,  one  must 
consider  the  meaning  of  the  words  used,  not  what  one  may  guess 
to  be  the  intention  of  the  parties." 

Now,  in  the  present  case,  if  we  look  at  the  first  part  of  the 
memorandum  of  the  25th  November,  1899,  we  find  that  the 
defendant  undertook,  in  consideration  of  certain  payments  to  be 
made  to  him  by  the  plaintiffs,  to  return  to  the  mine  immediately 
'"  after  hostilities  ceased  and  work  recommenced."  If  the  memo- 
randum had  stopped  there  no  question  of  construction  could 
arise,  as  the  words  are  clear  and  unambiguous ;  but  the  whole 
point  in  the  case  is  whether  the  subsequent  part  of  that 
memorandum,  coupled  with  the  following  memoranda^  do  not 
show  that  the  parties  really  intended  that  the  defendant's  obli- 
gation to  return  to  the  mine  should  accrue  immediately  after 
work  recommenced,  without  reference  to  the  state  of  hostilities 
at  the  time. 

It  is  true  that  the  only  reference  to  hostilities  is  contained  in 
that  part  of  the  memorandum  to  wliich  I  have  already  referred ; 
but  I  am  quite  clear  that  these  words  must  be  taken  to  govern 
not  only  the  whole  of  that  memorandum,  but  also  the  subsequent 
memoranda,  and  that  the  latter  were  not  intended  to  vary  the 
original  agreement.  Now,  if  that  is  so  the  defendant's  obligation 
depended  upon  the  happening  of  two  events :  first,  the  cessation 
of  hostilities;  and  secondly,  the  resumption  of  work.  Are  we 
entitled,  then,  to  ignore  the  first  of  these  conditions,  and  to  hold 
that  though  the  plaintiffs  deliberately  inserted  those  words  in  the 
contract  they  did  not  intend  to  attach  any  meaning  to  them  ?  In 
my  opinion  it  is  impossible  for  us  to  come  to  any  such  ccmdusion. 
Or  in  the  alternative,  can  we  say  that  they  did  not  mean  what 
they  said,  but  that  what  they  really  meant  was  that  the  defend- 
ant was  to  return  to  the  mine  when  hostilities  had  ceased 
sufficiently  to  allow  of  the  resumption  of  work,  and  when  he 
oould  return  without  serious  personal  risk  ?  The  answer  to  that 
question  is,  that  if  they  had  so  intended  they  could  easily  have 
expressed  their  intention  in  the  contract.  But  the  fact  of  the 
matter  is  they  had  no  such  intention  when  the  agreement  was 
entered  into,  for  the  simple  reason  that  at  that  time  they  had  not 
contemplated  the   possibility  of  work  being   resumed  before 
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hostilities  had  ceased,  and  consequently  they  made  no  provision 
for  such  a  case.  Their  idea  clearly  was  that  hostilities  would 
first  cease,  and  that  work  would  then  recommence,  and  in  that 
belief  the  contract  was  expressed  in  the  manner  already  referred 
to.  No  doubt  if  they  had  contemplated  such  a  state  of  facts  as 
actually  occurred  the  contract  would  have  beeii  very  differently 
expressed,  though  it  is  quite  impossible  for  us  to  say  what  form 
it  would  have  taken. 

The  danger  in  this  case  is  that  one  is  disposed  to  assume  that 
the  parties  in  November,  1899,  had  the  same  knowledge  of 
subsequent  events  that  we  now  possess,  and  from  that  assump- 
tion to  draw  conclusions  as  to  what  their  intentions  must  have 
been.  If.  we  once  realise  that  they  contemplated  an  entirely 
different  state  of  facts,  there  is  no  difficulty  in  coming  to  the 
conclusion  that  they  meant  exactly  what  they  said,  and  that 
they  really  intended  that  the  defendant  should  resume  his  work 
after  hostilities  had  ceased,  and  when  work  had  recommenced- 
Unfortunately  for  them,  not  realising  what  was  likely  to  happen, 
they  made  no  suitable  provision  to  meet  the  case  which  actually 
occurred.  For  that,  however,  the  defendant  cannot  be  made 
liable;  and  as  he  was  prepared  to  fulfil  his  contract  when  peace 
was  concluded,  I  am  of  opinion  that  he  cannot  now  be  compelled 
to  refund  the  moneys  paid  to  him,  and  that  the  judgment  of  the 
High  Court  must,  therefore,  be  reversed. 

Wesselb,  J.:  In  this  matter  I  so  entirely  agree  with  the 
judgments  delivered  by  my  learned  brothers  that  it  seems  hardly 
necessary  for  me  to  do  more  than  concur.  At  the  same  time  it 
is  customary  for  each  judge  to  express  his  individual  opinion  in 
the  case  of  an  appeal  from  a  superior  court. 

It  appears  to  me  that  the  whole  question  depends  on  whether 
we  are  to  consider  the  words  "  when  hostilities  cease  and  work 
recommences"  as  constituting  two  distinct  and  separate  con- 
ditions, or  whether  we  should  so  interj^ret  the  words  as  to  lay  all 
the  stress  on  the  condition  "  when  work  recommences,"  as  being  the 
main  object  which  the  parties  had  in  view  when  they  made  their 
contract.  The  High  Court,  taking  the  whole  contract  into  con- 
sideration, came  to  the  conclusion  that  the  parties  did  not  lay 
much  stress  on  the  condition  "  when  hostilities  cease,"  and  that 
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they  really  intended  that  the  recommencement  of  work  should 
be  the  only  condition  upon  which  the  call  to  render  service  could 
be  exercised.  The  Judge  in  the  lower  court  gave  to  the  words 
"  when  hostilities  cease  "  the  meaning  "  when  hostilities  have 
sufficiently  ceased  to  allow  the  resumption  of  work."  Now,  it  is 
quite  possible  that  the  parties  did  mean  this,  and  there  is  a  great 
deal  which  makes  this  contention  a  very  probable  one ;  at  the 
same  time,  I  feel'that  the  adoption  of  such  a  rule  of  construction 
might  lead  us  to  make  contracts  for  litigants  such  as  they  never 
themselves  intended. 

I  cannot  express  my  view  better  than  by  quoting  the  words 
of  Lord  Justice  Cotton  in  WaUis  v.  Smith  (L.R  21,  Ch.  Div. 
268):  "I  must  say  that  I  quite  agree  with  the  Master  of  the 
Rolls  that  the  sounder  view  to  take  is  this :  to  leave  persons 
who  are  competent  and  under  no  disability  to  make  their  own 
contracts,  and  then  to  act  on  these  contracts  whatever  the  true 
interpretation  might  be,  without  assuming  on  behalf  of  the 
Court,  either  of  equity  or  law,  to  say,  '  This  is  unreasonable,  and 
we  will  make  another  and  different  contract  between  the  parties. 
They  did  not  mean  what  they  have  said  in  their  contracts.'" 
Sometimes  the  law  places  an  artificial  interpretation  on  certain 
classes  of  contracts,  and  the  Court  cannot  help  itself;  but  where 
no  such  law  comes  into  play,  it  is  the  duty  of  the  Court  to  accept 
the  words  of  the  contract  and  to  give  to  these  words  their 
ordinary  meaning  to  whatever  consequences  they  may  lead.  In 
this  case  there  are  two  conditions  to  be  fulfilled  before  the  re- 
spondent company  can  call  upon  the  appellant  to  perform  his 
services :  (1)  Hostilities  must  have  ceased ;  (2)  work  must  have 
recommenced.  These  conditions  are  cumulative,  and  therefore 
both  must  be  fulfilled.  Now,  though  work  to  a  certain  extent 
had  recommenced,  hostilities  had  ex  confesao  not  ceased,  and 
therefore  the  appellant  was  entitled  to  say,  "You  cannot  call 
upon  me  to  resume  work,  for  both  the  conditions  stipulated  for 
have  not  yet  been  fulfilled."  At  first  blush  it  might  appear  un- 
reasonable for  an  employee  to  say,  "  I  won't  return,  for  hostilities 
have  not  yet  ceased,"  when  the  place  where  he  is  engaged  is  in 
no  way  subject  to  or  affected  by  the  dangers  of  war,  and  this 
view  seems  to  have  had  a  great  influence  with  the  Judge  below. 
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But  let  U8  take  this  case.  Sappose  that  the  appelhuit  waa  a 
foreigneT  who  left  this  country  at  the  outbreak  of  war  under  a 
similar  contract,  and  suppose,  further,  that  the  respondent 
company  had  resumed  work  soon  after  the  war  started,  and 
whilst  the  contest  was  confined  to  Natal  and  the  Orange  River, 
would  it  have  been  unreasonable  for  the  appellant  to  have  said, 
"  Tou  cannot  call  upon  me  to  return,  for  though  Johannesburg  is 
peaceful  enough,  the  country  is  still  fighting  in  Natal  and  in  the 
Cape  Colony,  and  I  distinctly  agreed  that  I  was  not  to  return 
until  hostilities  were  over "  ?  Such  an  answer,  I  take  it,  would 
have  been  reasonable ;  and  if  reasonable  then,  why  was  it  not 
reasonable  in  January,  1902  ?  For  though  Johannesburg  was 
sufficiently  peaceful  to  allow  work  to  be  resumed,  could  the  same 
be  said  of  the  rest  of  the  country  ?  I  think  not.  I  have  put 
these  suppositions  to  show  the  danger  of  going  outside  the  ex- 
pressed words  of  the  contract  and  of  endeavouring  to  interpret 
into  the  contract  by  inference  what  the  actual  words  do  not 
justify. 

I  am  therefore  of  opinion  that  the  judgment  in  the  court 
below  must  be  reversed,  with  costs  in  both  courts  for  the 
appellant 

Appellant's  Attorneys:  Webber  Jk  Kennerley ;  Respondents' 
Attorneys :  Lannon  &  Nixon. 
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Rb  smith,  FURNESS  &  CO.,  IN 
LIQUIDATION. 

1902.    October  16.    Innes,  C.J.,  and  Weshels  and  Smith,  J.J. 

Company. — Liquidation — Confirmation  by  Court  of  liquidation  and 
dittribution  account, 

Tlie  first  and  final  liquidation  and  distribution  account  of  a  company  in 
liquidation  under  Law  No.  1  of  1894  was  confirmed  by  the  Court. 

ThiB  was  an  application  for  the  confirmation  by  the  Court 
of  the  first  and  final  liquidation  and  distribution  account  in 
the  liquidation  of  the  firm  of  Smith,  Furness  b  Co.,  and  for 
im  order  dissolving  the  oompany^  from  the  date  of  the  order, 
with  directions  as  to  pubUoation. 

di  Waal,  for  applicants :  Sees.  12  and  16  of  Law  No.  1  of  1894 
provide  for  oonflrmation  by  the  Court  They  refer  to  sees.  110, 
111,  and  112  of  Law  No.  21  of  1880. 

Innss,  C  J. :  I  understand  that  it  was  always  the  practice  of 
the  late  High  Court  to  confirm  accounts  of  this  nature.  The 
law  directs  that  the  account  shall  be  laid  before  the  Master ;  there 
is  no  provision  that  the  Master  and  not  the  Court  shall  confirm 
it  The  Court  will  therefore  confirm  the  account.  Sec.  16  of  Law 
No.  1  of  1894  provides  that  with  regard  to  objections  against  any 
confirmation  of  the  account  and  the  plan  of  distribution  connected 
with  the  liquidation  of  a  company  the  same  rules  shall  be  followed 
as  are  laid  down  in  Law  No.  21  of  1880,  sees.  110,  111,  and  112, 
which  dealt  with  insolvent  estates.  But  since  the  enactment  of 
Law  No.  1  of  1894,  Law  No.  21  of  1880  has  been  repealed  by 
Law  No.  13  of  1895.  Sees.  110,  111,  and  112  of  Law  No.  21  of 
1880  may  possibly  be  regarded  as  having  been  impliedly  incor- 
porated into  Law  No.  1  of  1894.  But  even  so,  those  sections  only 
deal  with  the  procedure  to  be  followed  in  case  of  objections.  As 
far  as  the  confirmation  of  the  account  is  concerned,  the  reference 
is  meaninglesa    Acting,  however,  on  what  seems  to  have  become 
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established  practice,  the  Court  will  make  an  order  confirming  the 
account  and  dissolving  the  company,  the  order  to  be  published 
once  in  the  Oovem/ment  Odzette  and  once  in  the  Star. 

Wessei^  and  SiirrH,  J.J.,  concurred. 

Applicants'  Attorneys :  Macmtoah  cC*  Kennerley. 


COETZEESTROOM    ESTATE   AND   G.   M.   CO. 
V.   REGISTRAR  OF  DEEDS. 

1902.    October  16,  23.    Innes,  C.J.,  and  Wessels  and  Smith,  J.  J. 

Transfer  dtUy. — dympany. — Transfer  from  liquidaJUd  oompany  to  re- 
conairwsted  company. — Change  o/pereona. — (JoeU  ayainst  Registrar 
qf  Deeds. 

Where  a  company  had  been  liquidated  and  its  assets  and  liabilities 
taken  over  l^  a  new  oompany  formed  specially  for  that  purpose 
with  the  same  name,  but  with  a  change  of  capital,  JTisM,  that 
though  the  second  company  was  composed  of  the  same  share- 
holders, it  constituted  a  new  persona  in  law  distinct  from  its 
shareholders,  and  therefore  a  transfer  of  fixed  property  from  the 
original  to  the  new  company  involved  a  change  of  ownership  and 
was  liable  to  the  payment  of  transfer  duty  under  Law  No.  20 
of  .1895.  Begistrar  of  Deeds  v.  SeLaJti  G.  M.  Co.  (3  OflF.  Rep. 
91)  approved  of. 

In  applications  against  the  Registrar  of  Deeds  arising  on  matters  of 
practice  the  Court  will  not  give  costs  against  that  official  where 
his  action  or  attitude,  though  mistaken,  was  bond  fide  ;  nor  will 
it  give  CQnts  against  an  applicant  who,  bond  fide  and  on  reasonable 
grounds,  asks  for  an  order  against  the  Registrar  on  a  matter  of 
practice,  even  though  the  applicant  be  unsuccessful.  This  rule 
does  not  apply  to  cases  in  which  the  Registrar  may  be  sued  for 
damages  caused  to  a  third  party  by  a  negligent  or  improper  dis- 
charge of  his  duties. 

This  iwas  an  application  to  compel  the  Registrar  of  Deeds  to 
pass  transfer  of  a  certain  farm  and  a  mynpacht  over  portion  of 
it  to  the  applicant  company  without  payment  of  transfer  duty. 
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The  original  Coetzeestroom  Estate  and  Gold  Mining  Co.,  Ltd., 
an  English  company  registered  under  the  limited  liability  laws  of 
England^  was  the  owner  of  a  certain  farm  with  a  mynpacht  over 
portion  of  it.  In  1892  the  shareholders,  being  desirous  of  re- 
ducing the  capital  by  altering  the  face  value  of  the  shares  and 
the  amount  ¥rritten  off  as  paid  up  thereon,  resolved  to  liquidate. 
Accordingly  the  company  reconstructed  itself  and  had  itself 
registered  as  a  new  company.  The  name  remained  unchanged, 
all  the  shares  in  the  1892  company  were  issued  to  members  of 
the  old  company,  and  the  shareholders  were  identical.  In  1897 
the  1892  company  likewise  reconstructed  itself  and  had  itself 
registered  as  a  new  company  with  the  same  capital,  the  same 
name,  the  same  shareholders  and  directors,  and  the  same  num- 
ber of  shares,  the  only  difference  being  that  the  shares  in  the 
1892  company  were  fully  called  up,  while  those  of  the  1897  com- 
pany were  subject  to  a  liability  of  Is,  3d.  per  shara  Thereafter, 
in  1901,  the  1897  company  entered  into  a  similar  reoonstruction 
to  the  laat  and.  had  itself  registered  as  a  new  company.  The 
petition  further  set  forth  that  ''  the  applicant  was  advised  the 
1892  company,  the  1897  company,  and  the  1901  company  being 
new  persons  in  law,  transfer  of  the  farm  and  mynpadit  to  them 
respectively  is  necessary."  It  was  further  alleged  that  in  such 
cases  of  reconstruction,  where  no  new  shareholders  were  intro- 
duced, the  late  Qovemmeut  did  not  claim  transfer  duty,  and  the 
Registrar  of  Deeds  of  the  late  Republic  had  agreed  to  register 
transfer  of  the  farm  and  mynpacht  without  payment  of  transfer 
duty,  but  before  the  matter  could  be  completed  the  war  broke 
put  The  petitioner  claimed  that  he  was  entitled  to  transfer 
from  the  old  company  to  the  1892,  1897,  and  1901  companies 
successively,  without  payment  of  transfer  duty. 

8nmt8,  for  applicants :  The  general  principle  is  that  duty  is 
payable  when  a  person  "becomes  entitled"  to  any  fixed  property; 
see  Proclamation  No.  8  of  1902,  sec  3.  The  new  companies  did 
not  "  become  entitled  " ;  there  was  never  any  change  of  owner- 
ship. The  principle  of  the  Law  imposing  transfer  duty  does  not 
cover  a  case  like  the  present  one.  A  mere  change  of  name  makes 
no  difference;  see  Cape  of  Goo.1  Hope  Bank  v.  Registrar  of  Deeds 
(9  S.C.  144).     At  any  rate  we  are  entitled  to  exemption  under 
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Bub-aection  (d)  of  sec  5  of  Law  No.  20  of  1895;  see  Regidrar  cf 
Deeds  v.  Lyd&nhurg  Eaiaiee  Co,,  Ltd.  (4  Off.  Bap.  176). 

jBarber,  for  Registrar  of  Deeds :  Law  No.  20  of  1895  makes 
transfer  duty  payable  whenever  there  is  a  transfer.  New  com- 
panies and  reconstructed  companies  are  new  peT9(ynai  in  law,  and 
must  pay  transfer  duty  unless  the  transfer  can  be  brought  within 
the  recognised  exceptions ;  see  Registrar  of  Deeds  v.  Selati  0.  M. 
Co.  (3  Off.  Rep.  91).  The  Lydenbwrg  case  can  be  distinguished ; 
it  fell  under  sub-section  {d)  of  sec.  6  of  Law  Na  20  of  1895. 

SmtUs,  in  reply :  In  dvhiis  contra  fiscum.  The  Registrar  of 
Deeds  under  the  former  Government  said  we  were  not  liable  to 
pay  duty. 

Cur.  adv.  vuU. 

Postea  (October  23)  :— 

Innes,  C.J.:  The  original  Coetzeestroom  Estate  and  Gold 
Mining  Ca,  referred  to  in  these  proceedings  as  the  old  company, 
was  registered  in  England  under  the  limited  liability  laws  of  that 
country  at  some  time  previous  to  the  year  1892 ;  and  it  owned 
certain  prbperty  in  the  Transvaal,  including  the  farm  Coetsee- 
stroom,  No.  117  in  the  district  of  Lydenburg. 

In  May,  1892,  the  old  company  was  voluntarily  liquidated^ 
and  all  its  assets  and  liabilities  were  taken  over  by  another  com- 
pany formed  for  that  special  purpose  and  bearing  the  same  name. 
Tliis  second  Coetzeestroom  Company  was  in  turn  liquidated  in 
1897,  and  all  its  assets  and  liabilities  were  transferred  to  the  third 
company  of  that  name,  which  had  been  expressly  created  with 
that  object.  In  the  year  1901  this  third  company  was  similarly 
liquidated,  and  the  company  which  succeeded  to  its  assets  and  its 
name,  and  assumed  its  liabilities,  and  which  is  the  applicant  in 
the  present  motion,  is  therefore  the  fourth  successor  to.  the  old 
company.  It  is  not  necessary  to  deal  with  all  the  details  of.  the 
various  liquidations,  and  indeed  these  particulars  are  not  fully 
set  out  in  the  papers.  But  it  is  clear  that  the  object  in  one  case 
wa3  to  reduce  capital  by  altering  the  face  value  of  the  shares, 
and  in  the  other  two  cases  to  increase  capital  by  substituting  for 
fully  paid-up  shares  otiier  shares  having  an  open  margin  of  calL 
Hence  in  r^^ard  to  each  liquidation  there  must  have  been  a 
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difference-between  the  old  company  and  the  new  in  respect-  of 
the  face  value  of  their  shares  or  of  their  nominal  capital.  And 
of  coarse  there  was  in  each  instance  a  fieih  memorandum  of 
aasociation. 

While  these  changes  were  taking  place,  no  change  was  made 
in  the  Deeds  Registry  of  the  Transvaal  with  regard  to  the 
ownership  of  the  farm  Coetzeestroom,  and  that  farm  still  stands 
in  the  name  of  the  old  company. ,  The  present  company  naturally 
wishes  to  acquire  the  fuH  legal  ownership  of  it,  and  has  applied 
to  the  Registrar  of  Deeds  to  transfer  the  farm  from  the  name  of 
the  old  company  into  the  name  of  the  second  company,  formed  in 
1892.  The  Registrar  has  not  raised  any  question  as  to  who  is 
the  proper  person  to  give  transfer  to  the  present  company,  but 
he  demands  transfer  duty  on  the  transaction.  The  applicants 
dispute  his  right  to  do  so,  and  have  come  to  thcOourt  for  an 
order  compelling  the  Registrar  to  pass  transfer  of  the^  farm 
Coetzeestroom  from  the  old  company  to  the  second  one,  and  in 
turn  from  the  second  to  Ihe  third  and  fourth  without  pi^rment 
of  transfer  duty. 

The  statute  regulating  the  present  incidence  of  transfer  duty 
is  Proclamation  No.  8  of  1902 ;  but  its  terms  cannot  affect  this 
dispute,  because  it  was  passed  after  the  latest  of  the  trsnsactidns 
in  question  had  already  taken  placa  The  laws  which  must. be 
looked  to  are  those  which  were  in  force  when  sthe  various 
liquidations  were  carried  through.  In  1892  Law  Na  7  of  1883 
provided  for  the  payment  of  transfer  duty;  that  Law  was 
repealed  by  Law  No.  20  of  1895,  which  remained  in  force  until  the 
promulgation  of  the  present  Proclamation.  Both  Laws  were 
framed  on  the  s4me  lines,  and  their  relevant  clauses  are  identicaL 
They  first  impoos  in  general  terms  a  duty  to  be  paid  upon  the 
transfer  of  immovable  property,  and  then  they  proceed  to  exempt 
from  the  payment  of  that  duty  certain  specific  cases  of  transfer. 
A  great  deal  was  said  during  the  argument  about  the  principle  of 
th^  Laws  in  question,  and  of  the  duty  of  the  Court  to  grant 
exemption  from  payment  in  any  case  which  did  not  fall  within 
the  underlying  principle  of  the  statutes,  which  was  stated  to  be 
the  levying  of  duty  only  when  the  transfer  of  property  indicated 
a  real  and  not  a  mere  nominal  change  of  ownership.-    But  that 
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is  not  the  correct  view.  In  order  to  determine  whether  any 
particular  transfer  is  liable  to  duty,  the  first  thing  to  do  is  to 
inquire  whether  the  nature  of  the  transaction  is  such  as  clearly 
to  bring  it  within  the  sections  of  the  Law  which  in  general  terms 
impose  the  tax. 

If  that  question  is  answered  in  the  affirmative,  then  duty 
must  be  paid,  unless  the  case  falls  under  one  of  the  special 
exemptions.  These  exemptions  are  all  specific,  and  if  a  trans- 
action otherwise  liable  to  duty  4s  not  specifically  protected  as 
coming  under  one  or  other  of  them,  then  it  cannot  escape 
taxation.  For  the  Court  to  endeavour  to  extract  what  is  called 
the  general  principle  of  the  Law,  and  having  found  it,  to  grant 
exemption  by  virtue  of  it  in  some  case  not  covered  by  one  of  the 
specific  exemptions,  would  in  my  opinion  be  to  travel  quite 
outside  its  proper  functions.  This  Court  cannot  add  a  new  sub- 
section to  clause  5  of  the  Law  of  1895 ;  nor  can  it  stretch  an 
existing  sub-section  so  as  to  cover  a  casus  omissus  which  the 
statutes  have  not  provided  for.  To  do  so  would  be  to  usurp  the 
duties  of  the  legislature. 

Now  the  statutes  clearly  impose  an  ad  valorem  duty  of  4  per 
cent,  upon  the  transfer  or  cession  of  any  fixed  property  from 
the  owner  into  the  name  of  another.  The  clauses  are  unfortu- 
nately drafted,  in  that  this  duty  is  said  in  the  first  clause  of  each 
Law  to  be  payable  by  the  buyer  (kooper) ;  but  the  second  section 
supplements  the  first  by  referring  to  the  transfers  intended  to  be 
taxed  as  arising  "  in  consequence  of  an  exchange,  gift,  or  in  any 
other  manner,"  so  that  the  word  "  buyer "  was  used  by  the 
legislature  in  a  sense  equivalent  to  transferee.  A  transfer,  there- 
fore, following  upon  a  cession  by  one  company  of  all  its  assets  to 
another  company  would  seem  to  fall  within  the  language  of  the 
special  taxing  clause,  for  it  is  admitted  that  each  company  is  a 
distinct  and  separate  jyersond  in  law.  But  the  applicant's  con- 
tention is  that  the  present  case  falls  outside  the  clause,  because 
the  two personie  were  composed  of  the  same  shareholders;  and 
that  there  was  no  cliange  of  ownership,  because  the  same  people 
who  held  the  shares  in  the  fii*st  company  held  the  shares  in  the 
second.  But  the  fatal  flaw  in  that  argument  is  that,  according 
to  Euglish  law,  by  which  alone  the  position  of  these  companies 
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must  be  determined,  a  registered  joint-stock  company — differing 
in  that  respect  from  a  mere  partnership — is  a  corporation  or 
per9ona  distinct  and  separate  from  thid  members  who  compose  it, 
and  the  assets  of  a  company  are  the  property  not  of  the  share- 
holders but  of  the  corporation.  The  shareholders  may  claim  a 
share  in  the  profits  of  the  business  carried  on,  and  they  are  liable, 
under  certain  circumstances,  to  contribute  towards  discharging 
the  company's  debts ;  but  they  are  no  parties  to  its  contracts,  and 
a  creditor  of  the  corporation  is  not  a  creditor  of  the  members. 

A  joint-stock  company  is  constituted  so  soon  as  seven  persons 
have  signed  a  memorandum  of  association,  and  that  memorandum 
has  been  registered.  When  those  steps  have  been  taken,  then  in 
the  language  of  the  English  Act  (25  &  26  Vict.  c.  89,  sec.  18) 
the  subscribers  are  constituted  "a  body  corporate  .  .  .  capable 
forthwith  of  exercising  all  the  functions  of  an  incorporated  com- 
pany, and  having  perpetual  succe-ssion  and  a  common  seal."  Each 
of  the  companies  which  in  turn  took  over  the  assets  of  its  prede- 
cessor was  constituted  by  the  due  execution  and  registration  of  a 
separate  memorandum.  And  I  take  it  that  after  each  liquidation 
the  steps  prescribed  by  law  were  duly  followed ;  that  the  final 
meeting  was  held  and  the  final  return  made  to  the  Registrar  of 
Companies.  That  being  so,  each  liquidated  company  in  turn  has 
ceased  to  exist,  and  has  been  succeeded  by  a  new  persona  separate 
from  its  predecessor  and  distinct  from  its  shareholders.  Under 
these  circumstances  the  fact  that  the  shareholders  in  the  one 
were  the  same  individuals  as  the  shareholders  in  the  other  does 
not  seem  to  me  to  aifect  the  matter.  Any  transfer  of  the  farm 
in  question  from  one  company  to  another  would  clearly  be  a 
transfer  in  the  words  of  the  Law  "  from  one  owner  to  the  name 
of  another."  As  to  whether  this  transaction  falls  within  any  of 
the  special  exemptions  given  by  the  statutes,  it  is  clear  that  it 
does  not.  By  no  ingenuity  of  copstruction  can  the  words  of  any 
of  the  sub-sections  of  sec.  4  of  Law  No.  7  of  1883  or  sec.  5  of  the 
Law  of  1895  be  so  read  as  to  cover  the  present  case.  And  as  I 
have  already  pointed  out,  the  Court  cannot  by  the  application  of 
any  general  principle  extend  the  operation  of  the  exemptions 
to  transactions  clearly  outside  their  scope  as  they  stand.  The 
contention  of  the  Registrar  is  therefore  correct.  •  The  decision  at 
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which  the  Court  has  arrived  is  clear  upon  principle,  but  it  is 
satisfactory  to  note  that  'there  is  also  authority  in  favour  of  it 
In  the  case  of  the  New  Elandafontein  Co»  v.  Registrar  of  Deed^ 
the  High  Court  of  Griqualand  West  came  to  a  similar  conclusion 
on  very  similar  facts  (8  H.C.G.  77).  And  the  decision  of  the  late 
High  Court  of  the  Transvaal  in  the  Registrar  of  Deeds  v.  SeUiti 
Gold  Mining  Co.  (3  Off.  Rep.  91)  seems  absolutely  in  point.  It 
was  there  held  that  where  a  company  was  liquidated  and  a  new 
company  formed  with  a  change  of  name  and  an  alteration  of 
capital,  no  transfer  of  land  from  the  name  of  the  old  to  that  of  the 
new  company  could  be  effected  without  the  payment  of  transfer 
duty  as  provided  by  sec.  1  of  Law  No.  7  of  1883. 

An  instructive  English  case  is  that  of  Foster  &  Sane,  Lid,,  v. 
Commiaaioner  of  Inland  Revenue  ([1894]  1  Q.B.  516).  There 
eight  partners  decided  to  reconstruct  their  business  as  a  limited 
company ;  they  formed  a  company  consisting  of  themselves  alone  ; 
allotted  all  the  shares  among  themselves,  in  proportion  to  their 
interests  in  the  partnership;  and  assigned  all  the  partnership's 
assets  to  the  company.  The  Commissioners  of  Revenue  claimed 
under  one  of  the  Stamp  Duty  Acts  an  ad  valorem  duty  on  the 
transfer  as  being  a  ''conveyance  on  sale."  A  special  case  was 
stated  for  a  Divisional  Court,  the  two  members  of  which  differed, 
and  the  matter  went  to  the  Court  of  Appeal,  which  unanimously 
held  that  duty  was  payable.  The  case  is  interesting  because  there, 
a?  here,  it  was  strongly  argued  that  there  was  no  real  sale  and  no 
change  of  ownership,  inasmuch  as  the  parties  and  the  company 
were  the  same  persons.  But  the  Court  of  Appeal  held  that  the 
transaction  was  not  a  mere  redistribution  of  prop^y,  but  a 
transfer  from  one  set  of  people  to  a  company,  which  was  a  differ- 
ent person  altogether.  The  remarks  of  Kay,  L.J.,  will  be  found 
particularly  in  point  in  regard  to  some  of  the  arguments  used  at 
the  hearing  of  the  present  motion. 

The  applicant  company,  on  the  other  hand,  relied  mainly  on 
two  cases :  one  a  Cape  and  the  other  a  Transvaal  decision.  With 
regard  to  the  Cape  case,  Cape  of  Chad  Hope  Bank  v.  Registrar 
of  Deeds  (9  S.C.  144),  it  is  sufficient  to  say  that  the  facts  are 
entirely  different  from  those  at  present  before  the  Court.  There 
was  no  liquidation  of  the  old  company,  and  the  Court  felt  itself 
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able  to  hold  that  the  new  bank  was  the  old  bank  with  some 
additional  powers.  Whether  that  finding  was  right  or  wrong, 
the  circumstances  on  which  it  was  based  were  so  different  from 
those  which  we  have  to  deal  with,  that  it  cannot  be  regarded  as 
an  authority  for  our  guidance  here.  The  Transvaal  case  was 
that  of  Regi9tra/r  of  Deeds  v.  Lydenhurg  Estates  Co.,  Ltd.  (4  Off. 
Bep.  176),  and  it  was  decided  by  the  late  High  Court  a  few 
months  after  the  matter  of  the  Selati  Company,  the  report  of 
which  was  not' referred  to  during  the  argument  In  that  matter 
all  the  shares  in  a  certain  syndicate  were  held  by  the  Lydenburg 
Estates  Co.;  the  syndicate  was  placed  in  liquidation  and  the 
company  desired  to  take  transfer  of  a  certain  farm,  the  property 
of  the  syndicate,  free  of  duty.  The  Court  held  that  it  was  en- 
titled to  do  so  upon  the  ground  that  although  the  transaction 
did  not  fall  within  the  literal  wording  of  sub-sec.  (d)  of  clause 
6  of  the  Law  No.  20  of  1896,  still  it  came  so  near  to  it  that 
it  was  not  inconsistent  with  the  general  principle  underlying  the 
Law  to  grant  exemption  from  duty.  It  seems  to  me  that  there 
may  be  strong  argument  in  favour  of  the  view  that  that  par- 
ticular transaction  did  come  within  the  operation  of  the  sub- 
section in  question.  But  if  it  were  intended  by  the  late  High 
Court  to  lay  down  the  rul6  that  a  transfer  of  property  from  one 
company  in  liquidation  to  another  company  having  the  same 
shareholders  was  entitled  by  reason  of  that  circumstance  to  be 
made  free  of  transfer  duty,  tben  the  judgment  in  the  Lydenburg 
case  would  be  inconsistent  with  that  in  the  Selati  case ;  and  for 
the  reasons  I  have  already  endeavoured  to  give,  I  am  of  opinion 
that  the  Selati  case  was  rightly  decided. 

The  result  is  that  the  position  of  the  Registrar  in  the  pre- 
sent matter  is  justified,  and  the  application  must  be  refused. 

With  respect  to  the  question  of  costs,  the  Court  should  lay 
down  a  general  rule  in  regard  to  all  applications  against  the 
Registrar  arising  on  matters  of  practice.  To  mulct  that  official 
in  costs  where  his  action  or  his  attitude,  though  mistaken,  was 
bond  fide  would  in  my  opinion  be  inequitable.  And  it  would 
be  detrimental  to  that  vigilance  in  the  administration  of  the 
Deeds  Office,  which  it  is  so  essential  in  the  public  interest  to 
maintain.    For  the  Registrar  would  be  chary  in  giving  effect  to 
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his  own  views  on  points  of  practice,  if  the  result  might  be  an 
order  against  him  to  pay  the  costs  of  a  successful  application ; 
and  this  would  be  so  -  whether  the  Government  indemnified 
him  or  not.  On  the  other  hand,  if  costs  are  not  to  be  given 
against  the  Registrar  when  his  action  has  been  bond  Jide  though 
mistaken,  it  is  only  right  that  an  applicant  who  bond  fide  and 
upon  reasonable  grounds  asks  for  an  order  against  the  Registrar 
on  a  matter  of  practice  should  be  similarly  protected.  Such  an 
applicant  should  not,  if  unsuccessful,  be  ordered  to  pay  the  costs 
of  the  Registrar.  This  general  rule  we  shall  follow  for  the 
future;  but  the  Court  will  reserve  to  itself  the  right  to  order 
costs  against  the  Registrar  if  his  action  has  been  maid  fide  or 
grossly  irregular,  and  against  an  applicant  who  has  unreason- 
ably or  frivolously  brought  the  Registrar  into  Court.  The  rule 
will  not  apply  to  cases  in  which  the  Registrar  may  be  sued  for 
damages  caused  to  a  third  party  by  a  negligent  or  improper 
discharge  of  his  duties.  In  all  such  cases  the  question  of  costs 
will  have  to  be  decided  simply  upon  the  facts  before  the  Court 

In  the  present  instance  the  motion  was  a  reasonable  and 
proper  one  for  the  applicants  to  bring,  and  there  will  be  no  order 
as  to  costs. 

Wessels,  J.,  concurred. 

Smith,  J. :  I  also  am  of  opinion  that  this  application  must  be 
refused. 

The  facts  appear  to  be  as  follows :  The  Coetzeestroora  Estates 
and  Gold  Mining  Co.,  Ltd.,  was  a  company  registered  in  England 
under  the  limited  liability  laws,  and  the  registered  owner  of  the 
farm  Coetzeestroom  and  of  a  mynpacht  oii  a  portion  thereof.  In 
1892,  in  order  to  effect  a  reduction  of  its  capital,  this  company 
was  liquidated  and  all  its  assets  and  liabilities  made  over  to  a 
new  company;  the  name  of  the  company  remained  unchanged 
and  the  shareholders  were  the  same.  The  nominal  capital  of  the 
new  company  was  £35,000,  divided  into  140,000  shares  of  5s. 
each. 

In  1897  a  similar  liquidation  and  reconstruction  took  place. 
According  to  the  special  resolution  passed  on  the  11th  October, 
1897,  the  liquidator  was  authorised  to  consent  to  the  registration 
of  a  new  company  under  the  same  name,  with  a  nominal  capital 
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of  £75,000,  divided  into  300,000  shareB  of  6a  each,  and  to  sell  to 
such  new  company  when  registered  all  the  assets  of  the  1892 
oompany  for  241,449  shares  of  6s.  each,  of  which  sum  8s.  9d.  was 
credited  as  paid ;  the  remaining  shares  were  held  in  reserve. 

A  farther  liquidation  and  reconstruction  took  place  in  1901, 
when  the  present  applicant  company  was  formed  to  take  over 
the  assets  and  liabilities  of  the  1897  company — ^the  name  of  the 
company  and  the  nominal  capital  remaining  unaltered,  and  the 
shareholders  being  the  same. 

It  is  now  desired  by  the  last-formed  company  to  obtain  trans- 
fer of  the  farm  Coetzeestroom,  which  still  remains  registered  in 
the  name  of  the  original  company,  and  the  question  has  arisen 
whether  duty  is  payable  in  respect  of  the  tr&nsfers  to  be  made 
through  this  series  of  companies  to  the  present  applicants.  The 
question  depends  upon  the  construction  to  be  placed  upon  the 
Laws  of  1883  and  1896,  which  are  now  repealed.  So  far  as 
necessary  for  the  purposes  of  this  case  there  is,  I  understand,  no 
difference  between  the  provisions  of  the  Laws  of  1883  and  1895, 
and  for  the  sake  of  convenience  I  will  refer  only  to  the  Law 
of  1895  as  regulating  the  liability  or  otherwise  of  all  these 
companies. 

It  is  contended  for  the  applicants  that  these  Laws  contain  no 
provisions  requiring  the  payment  of  duty  under  the  circum- 
stances disclosed  in  the  petition  and  accompanying  affidavits, 
but  that  if  the  Court  should  be  of  opinion  that  the  transfer  of 
the  farm  from  any  one  of  these  companies  to  another  is  a  trans- 
fer falling  under  sec.  1  of  the  Law  of  1895,  then  it  is  exempt 
from  duty  under  the  provisions  of  sec.  5,  sub-sec.  (d).  The  pre- 
amble of  Law  No.  20  of  1895  says :  "  Whereas  it  is  necessary  to 
make  better  provision  for  the  payment  of  transfer  dues  on  the 
acile  of  fixed  property  in  the  Republic,  it  is  hereby  enacted  as 
follows:"  and  goes  on  to  provide  in  sea  1:  "No  transfer  or 
cession  shall  be  made  of  any  fixed  property  from  one  owner  to 
the  name  of  another  unless  a  duty  of  4  per  cent,  shall  have 
been  paid  by  the  bxcyer  on  the  purchase  price  of  such  fixed  pro- 
perty." This  section  does  not  appear  to  me  to  be  aptly  worded,  as 
though  the  opening  words  are  perfectly  general — "  no  transfer  or 
cession  shall  be  made  " — the  concluding  words  refer  to  a  "  buyer  " ; 
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but  it  19  clear  from  the  provisioDB  of  sec.  2  that  the  Law  ib  not 
confined  to  the  case  of  purchase  and  sale,  but  includes  all  trans- 
fers of  any  kind,  whether  by  way  of  sale,  gift,  exchange,  or 
otherwise.  However,  it  is  not  very  material  perhaps  to  consider 
this,  as  whatever  form  the  transfer  of  the  property  from  one 
company  to  another  took,  I  understand  the  contention  of  the 
applicants'  counsel  to  be  that  in  essence  the  property  remained 
that  of  the  same  persons  or  group  of  persons,  that  there  was  no 
real  change  of  ownership,  and  consequently  no  duty  payable. 
The  transfer  of  the  assets  of  the  1892  company  certainly  took 
the  form  of  a  sale  by  the  liquidator  of  that  company  to  the 
company  formed  in  1897,  and  I  think  it  would  be  safe  to  assume 
that  the  transaction  took  the  same  form  on  the  other  occasions 
when  liquidation  and  reconstruction  took  place.  The  question 
as  to  whether  there  was  a  change  of  ownership  on  the  formation 
of  these  companies  seems  to  me  to  depend  upon  whether  each 
company  is  a  new  persona  in  law. 

It  is  admitted,  and  could  not  of  course  be  denied,  that  for 
other  purposes  each  company  on  its  formation  became  a  new 
persona;  if  it  did  not,  there  would,  of  course,  be  no  need  to 
obtain  a  change  in  the  registers  of  the  Deeds  Office.  As  each 
company  was  liquidated  it  ceased  to  exist,  and  its  assets  and  lia- 
bilities were  transferred  to  another  company  which  was  formed 
with  its  own  memorandum  of  association.  No  memorandum  of 
association  of  any  of  the  companies  has  been  produced,  so  that 
it  is  impossible  to  say  whether  they  were  all  identical  in  their 
terms.  If  any  one  of  these  companies  as  formed  became  a  new 
persona  for  all  other  purposes,  why  should  it  not  be  regarded  as 
a  new  owner  for  the  purposes  of  sec.  1  of  the  Law  of  1896  ?  The 
only  reason  that  can  be  suggested  so  far  as  I  can  see  is  that  the 
shareholders  in  each  company  as  formed  were  the  same  as  those 
in  the  company  whose  assets  and  liabilities  it  took  over ;  but  the 
shareholders  are  not  the  same  thing  as  the  corporation  which 
they  compose,  and  though  the  name  of  these  companies  remained 
the  same,  and  though  the  same  shareholders  were  the  members 
of  each,  I  can  come  to  no  other  conclusion  than  that  each  com- 
pany when  registered  became  for  all  purposes  a  totally  distinct 
entity  or  corporation  from  the  one  the  assets  of  which  it  took  over, 
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This  case  seems  to  me  to  be  on  all  fours  with  that  of  the 
Registrar  of  Deeds  v.  Sduii  Odd  Mining  Co.  (3  Off.  Rep.  91), 
decided  in  the  late  High  Court  in  the  year  1896.  In  that  case  a 
company  called  the  Selati  River  Qold  Mining  and  Prospecting  Co., 
Ltd./ registered  in  London,  was  liquidated,  and  a  new  company 
called  the  Selati  Qold  Mining  Co.  formed.  The  latter  com- 
pany took  over  the  assets  and  liabilities  of  the  former ;  the  share- 
holders remained  the  same,  and  the  shares  of  the  new  company 
were  divided  aiftongst  the  shareholders  of  the  old,  save  certain 
shares  which  were  held  in  reserve  in  order  to  supply  working 
capital.  Amongst  the  assets  was  a  farm  which  it  was  sought  to 
transfer  from  the  old  company  to  the  new  without  the  payment 
of  transfer  duty.  The  High  Court  of  the  Transvaal  decided  that 
transfer  duty  was  payable  on  the  ground  that  a  new  company 
had  been  brought  into  existence.  The  transaction  was  exactly 
the  same  as  took  place  on  the  liquidation  of  the  Coetaseestroom 
Company  in  1897,  save  that  the  name  of  the  Selati  Company  was 
slightly  altered  The  alteration  of  the  name  does  not  appear  to 
me  to  be  material,  the  question  being  whether,  no  matter  what 
the  name,  the^  has  been  a  change  of  ownership. 

A  somewhat  similar  case  is  that  of  the  New  Elandsfontein 
Co.  V.  Registrar  of  Deeds  (8  H.C.Q.  77).  There  a  company  re- 
gistered under  the  Cape  Companies  Act  was  liquidated  and 
reconstructed.  The  shareholders  remained  the  same,  but  the 
name  was  changed,  the  nominal  capital  increased,  the  denomina- 
tion of  the  shares  altered,  and  larger  powers  given  under  the 
new  memorandum  of  association.  It  was  held  that  the  old  com- 
pany had  lost  its  identity,  and  that  transfer  duty  was  payabla 

The  case  of  the  Liquidatora  of  the  Cape  of  Good  Hope  Bank 
V.  Registrar  of  Deeds  (9  S.C.  144),  relied  upon  by  the  learned 
counsel  for  the  applicants,  is  certainly  an  authority  to  the  con- 
trary. The  circumstances  seem  to  have  been  very  peculiar.  The 
company  was  formed  in  1837,  the  deed  providing  for  a  renewal 
after  twenty-one  years.  In  1868  it  was  desired  to  increase  the 
capital,  but  one  shareholder  objecting,  it  was  decided  to  terminate 
the  company  and  start  anew.  There  was  no  liquidation,  no 
making  over  of  the  assets  to  a  new  company,  but  everything 
went  on  just  as  before.    In  his  judgment  the  Chief  Justice  says : 
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"  There  was  no  transfer  to  trustees,  who  it  is  admitted  were  the 
same  in  the  new  company  as  in  the  old  company  which  was 
dissolved,  and  therefore  there  was  no  change  of  proprietor- 
ship. ...  In  fact,  it  seems  to  me  that  the  new  bank  was  the 
old  bank  with  some  additional  powers.  The  name  was  the  same, 
the  shareholders  were  the  same,  and  tlie  trustees  were  the  same, 
the  only  dijference  lying  in  the  power  to  issue  new  shares ;  but 
this  is  not  sufficient  to  justify  the  Court  in  holding  that  there 
has  been  a  change  of  proprietorship."  It  seems  to  me  to  be 
difficult  to  get  away  from  the  fact  that  though  there  was  no 
liquidation  the  old  company  was  dissolved,  and  that  a  new- 
company  was  fontfed  which  took  possession  of  its  assets  and 
carried  on  its  business,  and  that  though  the  ttustees  remained 
the  same  they  became  trustees  of  a  new  company.  The  decisions 
of  the  Supreme  Court  of  the  Cape  of  Good  Hope,  though  of  very 
great  value,  are  not  binding  upon  this  Court.  I  confess  that  I 
cannot  reconcile  the  decision  in  this  case  with  that  in  the  case  of 
the  Selati  Gold  Mining  Co.  v.  Registrar  of  Deeds,  which  seems 
to  me  to  be  directly  in  point,  and  which  appears  to  my  mind  to 
lay  down  a  clearer  and  more  intelligible  principle. 

If,  then,  a  new  and  independent  corporation  came  into  existence 
on  each  of  the  liquidations  of  the  several  companies,  it  appears  to 
me  to  be  clear  that  transfer  duty  is  payable  on  each  transfer  of  the 
farm  Coetzeestroom  under  sec.  1  of  the  Law  of  1895,  unless  there 
is  anything  in  the  Law  which  exempts  such  transfer  from  the 
payment  of  duty.  Sec.  5  (d)  provides  that  if  on  the  dissolution 
of  a  company  division  of  fixed  property  takes  place  amongst  the 
joint  shareholders,  all  alterations  in  the  register  with  the  object  of 
transferring  such  fixed  property  in  separate  shares  to  the  various 
names  of  the  shareholders  shall  be  made  without  payment  of  the 
transfer  dues,  provided  that  a  deed  of  division  be  filed  with  the 
Registrar  of  Deeds.  Nothing  of  this  sort  took  place  on  the 
liquidation  of  any  of  these  companies ;  no  division  of  the  farm 
amongst  the  shareholders  ever  took  place,  but  the  farm  was 
transferred  as  a  whole  by  each  liquidator  to  the  new  company 
formed  for  the  purpose  of  acquiring  it,  and  it  therefore  seems  to 
me  to  be  impossible  to  say  that  any  of  the  transfers  in  question 
are  exempted  from  the  payment  of  duty  under  this  section. 
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In  the  case  of  the  Lydenburg  Mining  Estates  Co.  v.  Registrar 
of  Deeds  (4  Off.  Bep.  176),  which  was  relied  upon  by  the  learned 
counsel  for  the  applicants,  the  High  Court  of  the  Transvaal  decided 
that  a  transfer  was  exempt  under  sec.  5,  sub-sec.  (d).  The  facts 
of  that  case  were  that  the  Lydenburg  Estates  Co.  held  the  whole 
of  the  shares  in  a  syndicate  called  the  B.  &  B.  Syndicate.  This 
syndicate  was  liquidated  and  its  assets,  consisting  of  certain  farms, 
transferred  to  the  Lydenburg  Co.  On  an  application  by  the 
company  that  the  Begistrar  should  be  directed  to  transfer 
without  payment  of  the  transfer  duty,  the  High  Court  held  that 
though  the  case  was  not  expressly  provided  for  by  the  Law, 
inasmuch  as  the  company  being  the  sole  shareholder  there  was 
no  necessity  for  and  could  be  no  division,  yet  that  the  principle 
was  that  transfer  duty  is  not  payable  where  the  registration  in 
the  name  of  another  person  denot^  no  transfer  of  property. 
The  capital  of  the  B.  &  B.  Syndicate  was  divided  into  20,000 
shares,  and  if  the  Lydenburg  Estates  Co.  instead  of  holding  the 
whole  had  held  19,999,  and  some  other  person  had  held  one, 
a  division  could  have  been  effected  and  transfer  of  19,999 
parts  of  the  farm  effected  in  the  name  of  the  Lydenburg  Co. 
without  the  payment  of  any  duty.  The  intention  of  the  Law 
was  that  on  the  liquidation  of  a  company  its  fixed  property  might 
be  divided  amongst  its  shareholders  and  transferred  to  them  free 
of  the  payment  of  transfer  duty,  and  the  High  Court  was 
apparently  of  opinion  that  where  there  was  but  one  shareholder 
— a  case  for  which  the  Law  had  not  made  express  provision — it 
was  justified  in  applying  the  same  principle  as  though  there  had 
b^n  two  or  more.  It  is  sufficient,  I  think,  to  say  that  the  facts 
of  that  case  were  not  the  same  as  those  of  the  present,  and  if  the 
case  was  decided  under  the  principle  supposed  to  underlie  sea  6,  it 
is  not  an  authority  in  favour  of  the  applicants'  contention.  For 
all  these  reasons  I  am  of  opinion  that  this  application  must  be 
refused. 

With  regard  to  the  costs,  I  concur  in  what  the  Chief  Justice 
has  said  as  to  the  principle  on  which  the  Court  should  act  in 
dealing  with  such  matters  as  the  one  now  before  us. 

Applicants'  Attorneys :  Booth  £  Wessels;  Bespondent's  Attor- 
neys :  Lwnnon  &  Nixon, 
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1902.    October  23.    Innes,  C.J.,  and  Solomon  and  Smith,  J.J. 

Adminiatration  of  eBtatea, — Prospecting  contract,  with  option  to  pur- 
chatfe,  over  farm  in  joint  estate. — Confirmation  by  Court, — 
tlxeeutrix, — Otuirdian, 

A  was  the  executrix  in  the  estate  of  her  deceased  husband  and  the 
guardian  of  six  minor  children,  there  being  also  three  major  heirs 
alive.  Under  a  mutual  will,  executed  by  the  testator  and  herself, 
all  the  fixed  property  in  the  joint  estate  was  bequeathed  to  the 
children — the  survivor,  however,  to  have  the  usufruct  thereof 
during  life.  B  was  the  executrix  in  the  estate  of  her  deceased 
husband  and  guardian  of  the  minors  bom  of  the  marriage. 
Under  the  mutual  will  of  her  husband  and  herself  the  survivor 
was  appointed  universal  heir,  together  with  the  children  bom  of 
the  marriage.  The  farm  Roodeplaat  had  been  the  joint  property 
of  A's  husband,  B's  husband,  and  certain  other  parties  0  and 
D,  and  was  registered  in  their  names.  C,  D,  the  three  major 
children  of  A,  A  in  her  capacity  as  executrix  and  guardiaiii  ud 
B  in  a  similar  capacity  all  joined  in  executing  a  prospecting  coil- 
tract,  with  an  option  to  purchase  the  mineral  rights  over  the  farm 
in  question.  A  and  B  now  applied  to  the  Court  to  confirm  this 
contract  in  so  far  as  the  interests  of  their  minor  children  were  con- 
cerned. Held,  that  there  being  no  prohibition  against  alienation 
in  either  of  the  wills,  the  Court  was  in  a  position  to  confirm  the 
contract,  if  it  was  in  the  interests  of  the  minors  to  do  so ;  and  an 
order  as  prayed  was  granted  accordingly,  subject  to  the  condition 
that  in  the  event  of  a  sale  the  minors'  shares  of  the  purchase  price 
should  be  paid  into  the  Guardian's  Fund. 

The  applicant  E.  Prinsloo  was  the  executrix  in  the  estate  of 
her  late  husband  and  guardian  of  six  minor  children  bom  of  the 
marriage.  There  were  besides  three  major  heirs  living.  Under  a 
mutual  will  with  her  husband  all  the  fixed  property  in  the  estate 
fell  to  the  children  at  the  death  of  the  first-dying,  the  survivor 
to  have  the  usufruct  thereof  during  her  natural  life.  The  children 
on  becoming  of  age  were  to  enjoy  the  use  of  the  property  with 
the  survivor  and  to  obtain  from  her  a  deed  of  sale  of  their  inherit- 
ance, but  they  were  only  to  be  entitled  to  transfer  after  her  death 
against  payment  of  lOs.  per  100  morgen. 
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The  applioant  A.  Qrobler  was  likewise  the  executrix  in  the 
estate  of  her  late  huaband  and  {paardian  of  the  five  children  of 
the  marriage,  who  were  all  minora.  Under  a  mutual  will  with 
her  huaband  the  survivor  was  appointed  universal  heir  together 
with  the  children.  A.  Qrobler  alleged  that  she  had  not  yet  taken 
traziaf er  of  the  estate's  portion  to  a  certain  farm  Roodeplaat,  be- 
cause owing  to  the  war  the  transfer  deed  had  been  lost.  This 
farm  stood  registered  in  the  names  of  E.  Prinsloo's  husband,  A 
QroUer's  husband,  one  J.  L  Pretorius,  and  one  M.  Q.  Pretorius. 
J.  L  Pretorius,  M.  Q.  Pretorius,  the  three  major  heirs  aforesaid, 
R  Prinsloo  in  her  capacity  as  executrix  and  guardian,  and  A 
Qrobler  in  a  similar  capacity  all  joined  in  entering  into  a  con- 
tract with  one  K  P.  A  Meintjes,  whereby  the  latter  obtained  the 
right  to  prospect  the  said  farm  for  three  years  at  a  rental  of 
£600  for  the  first  year,  £1000  for  the  second,  and  £1200  for  the 
third,  payable  in  advance,  with  an  option  to  purchase  the  mineral 
rights  for  £100,000  in  cash  and  26,000  one  pound  sharea  The 
applicants  prayed  for  an  order  ratifying  and  oonflrming  this  con- 
tract in  so  far  as  the  minors  were  concerned. 

The  Master  in  his  report  stated  that  the  contract  in  question 
appeared  to  him  to  be  in  the  interests  of  and  beneficial  to  the 
minors,  and  he  recommended  that  the  prayer  of  the  petition 
should  be  granted,  subject  to  the  shares  of  the  minora  in  the 
several  payments  to  be  made  under  the  contract  and  in  the 
purchase  price  in  the  event  of  a  sale  being  paid  by  the  lessee  into 
the  Guardian's  Fund  for  their  account. 

de  Waal,  for  applicants. 

The  Court  held  that,  there  being  no  prohibition  in  either  of 
the  wills,  it  had  the  power  to  confirm  the.  contract,  and  in  view 
of  the  favourable  nature  of  the  Master's  report,  granted  the  order 
asked  for,  sulgeot  to  the  condition  that  the  minors'  shares  in  the 
purchase  price  in  the  event  of  a  sale  should  be  paid  into  the 
Guardian's  Fund  for  their  account. 

Applicants'  Attorneys :  de  ViUiers  &  de  Koek. 


_    I 
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LIMITED. 

1902.    October  30.    Innes,  C.J.,  and  Solomon  and  Smith,  J. J. 

Jurisdietion, — Power  of  Court  to  review  proceedings  finally  decided  by 
the  late  High  Court. — Practice, — Diemiseal  and  ntriking  off  roll 
of  applicant  $  petition. 

The  Court,  under  its  constitution  by  Proclamation  No.  14  of  1902 
(sect.  16  and  43),  has  no  jurisdiction  to  entertain  an  application 
asking  it  to  review,  alter,  amend,  modify,  or  set  aside  causes  and 
proceedings  already  finally  adjudicated  upon  by  the  late  High 
Court,  such  application  not  being  based  on  any  of  the  grounds 
upon  which  the  Roman-Dutch  law  would  allow  a  restitutio  in 
integrum. 

The  respondent  in  a  motion  is  entitled,  without  filing  any  replying 
affidavit,  to  ask  the  Court  to  dismiss  and  strike  off  the  roll  the 
applicant's  petition  on  the  ground  that  it  discloses  no  ground 
on  which  rdief  can  be  sought. 

In  August,  ld94,  James  Hay  commenced  an  action  in  the  High 
Court  of  the  late  South  African  Republic  against  the  African 
Qold  Recovery  Co.,  Ltd.,  to  have  certain  letters  patent  declared 
null  and  void.  Feuding  the  trial  in  June,  1896,  the  defendant 
company  applied  to  the  Court  for  leave  to  amend  the  speciiication 
of  Patent  No.  47,  one  of  the  patents  in  respect  of  which  the  letters 
patent  in  dispute  had  been  granted,  the  other  being  No.  74.  The 
Court,  consisting  of  Eotze,  C.J.,  and  Jorissen,  J.,  refused  leave 
to  amend,  but  gave  the  company  permission  to  renew  its  request 
at  the  hearing  of  the  case.  The  action  itself  came  on  for  trial 
on  the  17th  February,  1896,  in  Pretoria,  before  Eotze,  C.J.,  and 
Jorissen  and  Morice,  J.J.,  and  on  the  4th  November,  1896,  the 
Court  gave  judgment  for  the  plaintiff  Hay.  Pursuant  to  this 
judgment  the  Registrar  issued  an  order  of  Court :  "That  judg- 
ment be  and  is  hereby  given  in  favour  of  the  plaintiff,  with 
condemnation  of  the  defendant  company  in  the  costs  of  thii 
action.  It  is  declared  that  the  patents  numbered  47  and  74, 
obtained  by  J.  S.  MacArthur,  R.  W.  Forrest,  and  W.  Forrest,  and 
ceded  to  the  defendant  company,  are  void  and  of  no  value,  and 
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the  said  patents  are  therefore  cancelled."    (For  a  report  of  the 
case,  see  3  Off.  Rep.  vol.  Ill,  338-412,  and  13  C.L.J.  303-329.) 

In  September,  1902,  the  defendant  company  filed  a  petition 
in  the  Supreme  Court  in  which  they  alleged  among  other  things : 
(1)  That  the  defendant  company  was  the  first  and  true  inventor, 
of  the  patents  in  question.  (2)  That  the  original  action  was 
brought  in  respect  of  the  letters  patent  only,  while  the  decision 
was  as  to  the  patents  themselves,  and  was,  therefore,  in  respect 
of  a  matter  not  before  the  Court.  (3)  That  neither  the  judgments 
nor  the  order  of  Court  should  have  directed  the  patents  to  be 
cancelled,  as  the  plaintiff  did  not  ask  for  cancellation.  (4)  That 
the  order  of  Court  made  no  reference  to  the  application  for  leave 
to  amend  the  specification,  and  that  in  fact  this  matter  was  never 
decided  at  the  trial — Morice,  J.,  being  in  favour  of  granting  leave 
to  amend,  Jorlssen,  J.,  having  refused  it,  while  Kotze,  C.J.,  ex- 
pressed no  positive  opinion  one  way  or  the  other  in  his  judgment. 
(6)  That  the  judgment  of  Jorissen,  J.,  w:as  read  by  the  Registrar 
of  the  Court  in  his  absence,  and  that  this  fact  rtodbred  null  and 
void  either  the  whole  deoiaion  or  at  any  rate  his  own  judgment. 

And  on  these  alleged  grounds  the  petitioning  company  prayed 
the  Court:  (1)  To  set  aside  the  decision  of  the  late  High  Court 
and  to  grant  a  new  trial  or  rehearing  of  the  action.  (2)  To  amend 
the  said  order  of  Court  by  striking  out  the  words  "  and  the  said 
patents  are  therefore  cancelled."  (3)  If  the  said  order  of  Court 
should  be  allowed  to  stand,  then  that  it  should  be  supplemented 
by  giving  the  company  leave  to  amend,  or  that  an  original  and 
independent  order  be  made  to  that  effect,  or  otherwise  that  the 
application  for  leave  to  amend,  which-  was  never  decided,  should 
now  be  adjudicated  upon. 

This  petition  was  served  on  the  original  plaintiff  Hay  by 
notice  of  motion,  but  its  hearing  was  postponed  sine  die.  Hay 
now  came  forward  and  this  day  (the  30th  October)  applied  to 
the  Court  for  an  order  that  the  company's  petition  should  be 
struck  from  the  roll  and  dismissed,  on  the  following  grounds: 
(a)  That  the  notice  of  filing  and  setting  down  was  irregular  and 
insulBScient ;  (6)  that  the  Court  had  no  jurisdiction  to  consider, 
hear,  or  adjudicate  upon  the  said  petition ;  (c)  that  the  petition 
contained  no  allegation  of  fact,  and  was  not  founded  upon  any 
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contention  of  law  which  would  justify  the  Court  in  making  any 
order  prayed  for  therein. 

He  prayed  alternatively  that  certain  passages  in  the  petition 
should  be  struck  out  on  the  ground  that  they  were  vague,  em- 
barrassing, argumentative,  irrelevant,  and  scandalous. 

(7.  0,  Ward,  DidcHon,  Balfour,  and  Saul  8domon,  for  the 
applicant. 

Brioe,  K.C.,  CurUvns,  and  Cohen,  for  the  respondent  oom- 
pany. 

(7.  0.  Ward:  Our  first  objection  is  technical,  and  I  shall  not> 
press  it.  Next,  on  the  question  of  the  jurisdiction  of  this  CSourt, 
sec  16  of  Proclamation  No.  14  of  1902  does  not  give  this  Court 
power  to  deal  with  decisions  of  the  old  Court  By  sec.  48  it  has 
authority  to  deal  with  matters  depending  in  the  late  High  Court ; 
but  this  case  is  not  an  action  "  depending  " :  it  is  res  judioaict. 
Such  judgment  cannot  be  revised  except  on  the  grounds  on 
which  our  law  would  allow  reriituUio  in  integrum  (Surge's 
Colonial  Law,  vol.  3,  ch.  24,  p.  1014;  Wharton  on  SvideiMe^ 
vol  1,  sec.  796 ;  Story's  Conflict  of  Lawe,  sec.  611 ;  Bigelow  on 
Eetoppel,  p.  208). 

[Innes,  C. J. :  Tou  need  not  trouble  to  argue  further  on  the 
question  of  jurisdiction,  nor  on  that  of  Judge  Jobisssn's  absence 
in  Europe  when  his  judgment  was  read.] 

Coming  to  the  point  about  the  difference  between  the  letters 
patent  and  the  patent  itself,  the  action  was  under  Law  No.  6 
of  1887,  floc.  25  of  which  speaks  of  "  nietig  worden."  This  in 
English  is  equivalent  to  "  cancellation."  The  plaintiff  in  his 
declaration  claimed  that  the  patente  should  be  declared  "  nietig  " ; 
this  waH  equivalent  to  asking  for  cancellation.  When  the  Court 
gave  judgment'  for  the  plaintiff  and  declared  the  p»tente ''  nietig," 
it  included  the  letters  patent.  As  to  the  application  for  leave  to 
amend  the  specification,  it  is  dear  from  the  judgment  of  Chief 
Justice  "^OTZE  that  he  meant  to  refuse  leave.  If  the  patentees 
thought  that  the  amendment  had  been  granted  by  the  late  Court, 
why  did  they  not  at  the  time  teke  out  an  order  and  serve  it  oti 
the  Registrar  of  Patents  ? 

Brice,  K,C :  As  to  jurisdiction,  I  submit  sec&  16  and  43  should 
be  token  together.    Sec.   16  is  framed  in  the  widest  possible 
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language.  This  case  is  such  a  one  as  is  "  depending  "  in  the  late 
Court.  The  present  Court  must  be  a  continuation  of  the  former 
Court,  and  therefore  has  the  power  to  deal  with  any  judgment  of 
that  Court  in  the  same  way  as  if  it  were  its  own  judgment.  A 
final  judgment  is  ¥rithin  the  meaning  of  the  word  "  depending." 
If  this  Court  can  set  aside  a  judgment  of  the  late  Court  on  the 
ground  of  fraud,  it  may  equally  deal  with  it  in  any  way  in  which 
it  can  deal  with  its  own  judgment.  At  any  rate,  the  application 
for  leave  to  amend  must  still  be  depending,  for  it  was  never 
adjudicated  upon. 

If,  therefore,  the  Court  has  jurisdiction,  we  are  entitled  to  aak 
it  to  set  aside  any  judgment  which  is  a  nullity  and  to  rectify  any 
order  which  is  wrong.  First,  as  to  nullity.  If  the  judgment  was 
clearly  contrary  to  law,  the  Court  can  set  it  aside  (see  Schorer's 
Note  an  Qrotius,  p.  526).  The  judgment  went  too  far.  In  the 
action  the  claim  was  in  respect  of  letters  patent,  but  the  judgment 
was  as  to  the  patents  themselves,  and  therefore  the  letters  patent 
may  still  be  good.  They  were  never  in  reality  ordered  to  be 
cancelled  (see  Smith  v.  Crocker,  10  H.L  249).  A  further 
ground  for  setting  aside  the  judgment  is  the  fact  of  Judge 
Jobissen's  absence.  I  can  find  no  case  where  a  majority  judgment 
was  read  in  the  absence  of  the  judge  who  gave  it.  He  should  be 
present  (see  Proclamation  of  1881,  sec.  12,  p.  207,  of  Transvaal 
Laws;  Law  No.  3  of  1883,  sec  3 ;  Orondwet  of  1896,  sec.  151). 

Secondly,  as  to  rectifying  the  order.  We  are  willing  to 
let  judgment  stand  provided  we  get  leave  to  amend  the 
specification.  We  are  entitled  to  ask  now  for  an  amendment  of 
the  specification,  as  this  matter  was  not  decided  at  the  trial; 
Judge  MoRiCE  was  in  favour  of  granting  it.  Judge  Jorissek 
refused  it,  and  Chief  Justice  Kotze  did  not  deal  with  it  in  his 
judgment.  But  in  any  case  the  Court  has  power  to  rectify  an 
order  of  Court  which  is  not  in  accordaAce  with  the  judgments 
delivered;  see  Ritchie  v.  Aridrew  (2  E.D.C.  254);  Oraham  v. 
Romyn  (Hertzog's  Rep.  p.  135);  MeUor  v.  Svnre  (30  Ch.  Div. 
239);  Hatton  v.  Harris  ([1892]  App.  Cas.  547);  Neilsim  v.  Carter 
([1893]  App.  Cas.  638).  We  are  entitled  to  ask  the  Court  to 
exercise  this  power.  The  words  "  and  the  said  patents  are  there- 
fore cancelled  "  should  be  struck  out  of  the  order  of  Court.     The 
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judgments  delivered  did  not  direct  that  the  patents  should  be 
cancelled. 

C,  G.  Ward  was  not  called  upon  in  reply. 

Innes,  C.J. ;  It  is  not  necessary  to  hear  Mr.  Ward  in  reply. 
The  case  has  been  argued  at  great  length  and  the  papers  are  long 
and  complicated,  but  the  Court  does  not  doubt  what  its  decision 
ought  to  be,  and  we  tliink  it  will  be  best  to  state  at  once  the  con- 
clusion to  which  we  have  come  rather  than  to  reserve  the  matter 
for  a  more  elaborate  judgment. 

It  appears  that  in  1896  judgment  was  given  by  the  late  High 
Court  in  favour  of  the  plaintiff,  James  Hay,  in  an  action  to  set 
aside  certain  letters  patent.  In  1902,  or  six  years  after  that  date, 
the  defendant  in  that  suit  files  a  petition  asking  that  the  judg- 
ment or  order  in  the  case  should  be  set  aside  and  a  new  trial 
allowed,  or  alternatively  that  certain  words  in  the  order  should  be 
struck  out,  and  in  any  event  that  leave  should  be  given  to  amend 
the  specification,  such  leave  having  been  applied  for  at  the  trial, 
and  in  my  opinion  refused  by  the  Court.  In  this  petition  there 
are  a  considerable  number  of  paragraphs  of  an  unnecessarily 
argumentative  and  irrelevant  character,  but  in  the  view  which 
the  Court  takes  of  the  case  it  is  not  necessary  to  deal  with  that 
portion  of  the  application  which  asks  that  those  paragraphs  be 
struck  out.  The  petition  was  duly  filed,  but  its  hearing  was 
postponed  aiiie  die,  and  the  respondent  in  the  motion  now  comes 
forward  and  asks  to  have  the  petition  dismissed  and  struck  ofi[ 
the  roll.  The  ordinary  procedure  in  a  case  of  this  kind  would  be 
for  the  petitioner  to  set  down  and  move  his  petition,  and  for  the 
respondent  to  show  that  it  is  bad,  but  there  seems  no  objection 
in  principle  to  the  procedure  adopted  by  the  respondent.  The 
position  he  takes  up  is  analogous  to  that  of  a  defendant  who 
demui*sj)r  excepts  to  a  declaration  as  disclosing  no  cause  of 
action,  and  who  therefore  asks  the  Court  to  set  it  aside.  Our 
Rules  of  Court  do  not  expressly  provide  for  such  a  course,  but  it 
is  not  inconvenient  and  no  objection  has  been  taken  to  it.  Mr. 
Brice  on  behalf  of  tlie  petitioning  company  has  gone  fully 
into  the  merits. 

The  respondent  Hay,  without  filing  any  affidavits  in  reply  to 
those  of  the  petitioner,  takes  the  papers  as  they  stand,  i^d  asks 
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the  Court  to  declare  that  they  disclose  no  ground  on  which  relief 
can  even  prirr^  fade  be  sought  The  respondent  says,  first, 
that  the  Court  has  no  jurisdiction  to  entertain  the  petition,  and 
second,  that  the  petition  contains  no  allegation  of  fact  and  no 
contention  of  law  which  would  justify  the  Court  in  granting  the 
prayer.  The  second  of  these  grounds  is  really  supplementary  of 
the  first.  We  must  examine  the  facts  and  contentions  in  the 
petition  in  order  to  ascertain  whether  relief  is  asked  in  re- 
spect of  any  matter  or  contention  over  which  this  Court  is 
capable  of  assuming  jurisdiction.  The  real  point  for  the  Court 
to  decide,  therefore,  is  whether  any  relief  is  asked  by  the  peti- 
tioner which  the  Court  has  jurisdiction  to  grant.  Now  to  ascer- 
tain what  jurisdiction  the  Court  has,  reference  must  be  made  to 
the  terms  of  Proclamation  (Transvaal)  No.  14  of  1902,  under 
which  the  Court  is  constituted.  Two  sections  are  relevant  to  the 
inquiry,  viz.  sees.  16  and  43.  Sec.  16  says,  "The  Court  shall 
have  cognisance  of  all  pleas  and  jurisdiction  in  all  civil  causes 
and  proceedings  arising  within  the* said  colony,  or  which  shall 
have  arisen  within  the  Transvaal  prior  to  the  annexation." 
These  words  are  undoubtedly  wide,  but  in  my  opinion  they 
mean  causes  and  proceedings  which  are  open  for  decision,  not 
causes  and  proceedings  which  have  already  been  decided  by  a 
competent  Court  There  was  in  existence  a  Court  of  superior 
jurisdiction  before  the  annexation  of  the  Transvaal,  and  there  is 
nothing  in  the  Proclamation  which  gives  us  the  right  to  re-open 
cases  duly  decided  by  that  Court,  with  one  single  exception, 
which  I  shall  presently  refer  to.  Subject  to  that  exception,  the 
only  jurisdiction  given  to  this  Court  to  deal  with  matters  which 
have  been  before  the  late  High  Court  is  that  conferred  by  para- 
graph 43.  That  section  says  that  "  every  civil  suit,  action,  com- 
plaint, matter,  or  thing  which  shall  be  depending  in  the  High 
Court  of  the  late  South  African  Republic  shall  and  may  be  pro- 
ceeded upon  in  the  Court  instituted  under  this  Proclamation." 
Now  a  suit  which  is  depending  is  one  which  has  not  been  con- 
cluded; it  is  unfinished,  and  the  section  says  in  regard  to  all. 
matters  so  unfinished  in  the  late  High  Court  that  this  Court  may 
continue  and  finish  them.  That  is  the  limit  of  our  authority. 
This  Court  can  proceed  to  deal  with  all  matters  pending,  but 
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with  no  others.  It  was  never  intended,  as  I  read  these  provisions, 
that  this  Court  should  be  a  Court  of  appeal  from  the  dedsions  of 
the  late  High  Court,  or  should  have  power  to  amend  or  modify 
its  proceedinga  We  ai?e  not  the  successors  of  the  late  High 
Court  of  the  Transvaal  in  that  sense  at  alL 

We  have  now  to  'inquire  whether  any  of  the  matters  raised  in 
this  petition  are  matters  which  were  depending  in  the  late  High 
Court  at  the  date  of  the  Proclamation.  Take  the  order  as  given. 
It  is  set  out  on  p.  8  of  the  petition.  It  is  a  final  order,  definite 
and  distinct,  and  into  the  question  whether  it  was  right  or 
wrong  we  cannot  go.  In  my  opinion,  after  such  an  order  it  can- 
not be  said  that  Uie  case  to  which  it  related  was  depending  in 
the  High  Court  at  the  date  of  the  Proclamation.  That  being  so, 
we  cannot  entertain  the  application  for  'an  amendment  of  the 
specification.  It  is  contended  that  the  point  was  not  decided  by 
the  late  High  Court ;  it  is  maintained  that  the  judgment  of  one 
judge,  Mr.  Justice  Mobice,  was  in  favour  of  allowing  the  amend- 
ment, and  that  the  judgment  of  another,  Mr.  Justice  Jorissek, 
was  against  granting  it,  and  that  anotAer  judge,  the  Chief  Justice, 
made  no  order.  But  as  I  read  his  judgment,  he  held  that  the  patmit 
had  been  anticipated,  that  the  letters  patmit  and  the  patmit  were 
both  invalid,  and  he  made  an  order  sweeping  them  away.  This 
being  so,  the  application  for  an  amendment  necessarily  fell  Away ; 
there  was  nothing  left  to  amend  There  can  be  no  doubt  that  he 
intended  to  refuse  it  and  did  so  by  implication.  He  began  by 
pointing  out  why  the  application  for  amendment  was  made, 
namely,  the  decision  of  the  English  Court  of  Appeal  in  the  OoBad 
case.  He  then  went  on  to  show  that  in  his  opinion  that  decision 
was  wrong.  He  held  that  neither  ot  the  two  claims  was  good  ; 
that  they  were  both  bad,  and  should  be  disallowed,  and,  holding 
that  view,  it  was  impossible  to  grant  leave  to  amend  because  the 
obj^t.of  an  amendment  was  gone.  His  view  was  absolutely  in- 
consistent vrith  the  possibility  of  granting  leave  to  amend,  and  if 
it  appears  from  the  judgment  of  Chief  Justice  Eotze.  that  this 
was  so,  then  I  take  it  that  his  judgment  amounts  to  a  refusal. 
The  application  to  amend  was,  therefore,  in  my  opinion  no  more 
depending-in  the  High  Court  than  the  judgment  was,  and  thei*e- 
fore  we  have  not  the  power,  to  deal  with  it. 
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Ab  already  staied,  I  thixik  that  there  is  an  exception  to  the 
general  rule  that  matters  finally  determined  by  the  late  High 
Court  cannot  be  re-opened,  and  I  now  come  to  consider  that 
exception.  It  would,  I  think,  be  competent  for  this  Court  to 
entertain  an  application  to  set  aside  altogether  a  judgment  of  the 
late  High  Court  upon  any  of  the  grounds  upon  which  the  Roman- 
Dutch  law  would  allow  a  restitutio  in  vntegrum.  My  opinion 
is  that  in  such  cases  this  Court  would  have  jurisdiction  under 
sec  16  of  Proclamation  Na  14  of  1902,  but  the  application 
would  have  to  be  made  upoi^  one  or  more  of  the  grounds  known 
to  our  law— clolus,  metv^t  juetus  error,  and  the  others.  This  is 
not  an  application  for  a  rettHutio  in  vniegmm  either  in 
substance  or  in  form,  and  if  it  were  it  would  probably  be  too 
late,  as  more  than  four  years  have  elapsed  since  the  case  was 
tried.  There  is  no  allegation  of  fraud,  and  none  of  the  other 
grounds  available  for  relief  are  stated  to  exist  in  this  case,  so 
that  looking  at  all  the  facts  we  must  hold  that  this  is  not  a  case 
such  as  would  justify  the  Court  in  entertaining  the  application 
even  if  it  were  for  reetittUio  vn  vntegrum,  whidi  clearly 
it  is  not 

The  procedure  of  the  respondent,  as  I  have  ahready  pointed 
out,  is  really  in  the  nature  of  a  demurrer,  and  all  the  circum- 
stances show  that  no  ground  of  relief  cognisable  by  this  Court 
are  set  out  in  the  petition.  Our  judgment  ought  to  be  for  the 
respondent  in  the  main  petition,  the  applicant  in  the  present 
proceedings.  This  not  being  an  application  for  a  restitution,  I 
have  contented  myself  with  pointing  out  in  general  terms  that 
even  if  it  were  there  are  not  sufficient  proofs  to  support  it  The 
main  ground  which  has  been  urged  for  setting  the  judgment  aside 
is  that  Mr.  Justice  Jobissen  was  absent  in  Europe  when  judgment 
was  given,  and  that  his  remarks  wore  read  in  his  absence.  If 
this  contention  had  not  been  seriously  urged  by  counsel  of 
standing  and  experience,  I  should  have  dismissed  it  without  a 
moment's  consideration.  Mr.  Brice  did  not  deny  that  it  was  a 
usual  practice  in  South  Africa  to  read  the  judgment  of  an  absent 
judge.  It  has  always  been  considered  that  it  was  sufficient  if  a 
quorum  was  present  when  the  Court  beard  the  case,  and  that  it 
was  not  necessary  for  all  the  judges  to  be  actually  sitting  ^on  the 
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bench  when  the  jadgment  was  given.  Yet  he  has  failed  to 
produce  any  authority,  either  Roman-Dutch  or  English,  to  the 
effect  that  such  a  course  invalidated  the  proceedings. 

Then  it  is  said  further  that  the  judgment  went  too  far  in  that 
it  set  aside  both  the  letters  and  the  patent.  I  think  that  the 
proper  translation  of  the  words  in  the  prayer  of  the  summons 
shows  that  what  was  specially  claimed  was  the  revocation  of  the 
letters  patent.  The  Court  set  aside  the  patent  also,  but  I  think 
the  Court  did  right.  If  they  thought  the  patent  invalid,  they 
were  bound  to  say  so  in  order  to  settle  the  entire  dispute. 
However,  the  point  is  largely  technical.  Had  objection  been 
taken  at  the  time,  the  Court  would  doubtless  have  amended  the 
prayer  if  that  were  necessary,  which  I  do  not  admit.  It  is  not 
for  the  defendant  to  come  after  six  years  and  ask  to  set  aside  the 
judgment  on  this  ground,  because  there  is  a  variation  between 
the  declaration  and  the  judgment  given. 

I  think,  therefore,  the  applicant  in  this  matter  has  made  out 
his  case,  and  that  the  application  ought  to  be  granted  with 
costs,  and  the  petition  dismissed. 

Solomon,  J. :  I  concur  in  the  judgment  delivered  by  the 
Chief  Justice^  and  I  desire  to  make  ofily  a  few  observations' 
upon  the  case.  This  petition  appears  to  me  to  be  a  very  extra- 
ordinary one.  The  prayer  is  that  the  Court  should  set  aside,  or  in 
the  alternative  amend,  a  judgment  of  the  High  Court  of  the  late 
South  African  Republic  That  judgment  was  given  as  far  back 
as  1896 ;  it  was  accepted  as  final  by  both  parties,  and  has  never 
before  been  called  in  question.  Now,  however,  after  the  lapse  of 
six  years,  and  when  a  new  order  of  things  has  arisen  in  the 
Transvaal,  we  are  asked  to  interfere  with  this  final  judgment  of 
the  late  High  Court ;  and  we  are  asked  to  do  so  upon  grounds 
all  of  which  were  in  the  knowledge  of  the  petitioners,  and 
were  available  for  them  if  they  had  any  objection  to  the  judg- 
ment then  delivered. 

Whatever  jurisdiction  we  may  have  in  this  matter,  it  is  quite 
clear  that  we  have  no  greater  powers  than  the  late  High  Court 
would  have  had ;  and  if  any  of  the  grounds  urged  before  us  are 
of  any  a\^il,  they  might  equally  well  have  been  urged  before  the 
late  High  Court.    Nothing  of  the  kind,  however,  was  done ;  the 
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petitioners  accepted  the  dedaion  as  final  and  mad^  no  attempt 
either  to  set  aside  or  to  vary  the  judgment.  I  do  not  say  that  the 
fact  that  the  petitioners  have  lain  by  all  these  years  is  conclusive 
against  them  on  the  present  application ;  but  I  do  say  that  it  is 
at  least  a  reason  for  requiring  very  strong  grounds  before  we 
accede  to  the  prayer  of  the  petition. 

We  have  an  application  before  us  to  set  aside  this  petition, 
and  we  are  asked  in  the  first  place  to  say  that  the  Court  has  no 
jurisdiction  in  the  matter.  I  did  not  understand  from  Mr.  TTonl's 
argument  that  he  contended  that  under  no  drcumstanoes  would 
this  Court  have  the  right  to  set  aside  a  judgment  of  the  late  High 
Court;' on  the  contrary,  I  understood  him  to  admit  that  this 
Court  would  be  justified  in  so  doing  upon  any  of  the  grounds 
which,  according,  to  the  Roman-Dutch  law  authorities,  would 
entitle  the  Court  to  grant  restitutio  in  integrum.  If,  for  in- 
stance, it  could  be  established  that  the  judgment  in  the  late  High 
Court  had  been  obtained  by  fraud,  Mr.  Ward  did  not  argue  that 
this  Court  would  have  no  right  to  interfere.  If,  however,  Mr. 
Ward's  contention  is  that  this  Court  cannot  sit  as  a  Court  of 
appelsil  or  of  review  on  the  ground  of  irregularity  from  decisions 
of  the  late  High  Court,  I  need  scarcely  say  that  I  entirely  agree 
with  him.  No  such  jurisdiction  has  been  conferred  upon  us  by 
the  Proclamation  constituting  this  Court,  and  upon  the  subject  of 
jurisdiction  I  may  say  that  I  entirely  concur  in  the  view  taken 
by  the  Chief  Justice,  and  that  I  agree  with  him  that  though 
we  have  no  power  to  reverse  or  review  a  decision  of  the  late 
Court  we  should  be  justified  in  setting  aside  such  a  decision  upon 
any  of  the  grounds  which  would  entitle  us  to  grant  restittUio  in 
integrum. 

Now  I  have  already  said  that  considering  the  position  taken 
up  by  the  petitioners  between  1896  and  the  present  time,  a  very 
strong  case  would  have  to  be  established  before  we  should  be 
justified  in  interfering  in  this  matter.  But  when  I  come  to  look 
at  the  petition  I  can  only  say  that  the  case  laid  before  us  so  far 
from  being  strong  is  an  exceedingly  weak  one.  And  here  I  may 
remark  that  the  form  of  proceeding  seems  to  me  to  be  a  some- 
what inappropnate  one.  No  point  has  been  made  of  this  by 
counsel  for  the  applicant,  and  therefore  I  need  not  say  much 
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aboat  it ;  bat  I  should  certainly  have  thopght  that  the  proper 
mode  of  procedure  for  setUng  aside  a  judgment  would  be  by 
action  and  not  by  petition. 

However,  passing  from  that  and  examining  the  petition  itself, 
I  find  that  by  far  the  greater  part  of  it  is  irrelevant  to  the  ques-^ 
tion  which  we  have  to  determine.  A  great  deal  of  it  is  purely 
argumentative,  and  is  directed  to  the  point  that  the  late  High 
Court  came  to  a  wrong  decision  in  the  action  tried  before  them. 
I  need  scarcely  say  that  that  is  a  matter  with  which  we  have  no 
concern.  It  matters  not  how  wrong  the  dedsion  may  have  been 
either  on  the  facts  or  on  the  law;  for,  not  being  a  Court  of  appeal, 
we  cannot  on  any  such  ground  interfere  ifHth  the  judgment. 

What  are  the  grounds,  then,  upon  which  we  are  asked  to 
set  aside  this  judgment  ?  The  first  was  that  the  judgment  is  a 
nullity,  in  that  there  being  a  difierenoe  of  opinion  the  judgment 
of  Mr.  Justice  Jobissen  was  read  in  his  absence  by  another 
member  of  the  Court  It  is  scarcely  necessary  seriously  to  con- 
sider this  contention.'  It  is  admitted  by  Mr.  Brice  that  it  is 
quite  a  common  practice  for  one  judge  to  read  a  judgment  of 
a  brother  judge  in  his  absence,  and  no  authority  has  been  pro- 
duced to  show  that  such  a  proceeding  is  illegal  and  renders  the 
judgment  of  the  Court  null  and  void. 

Then  it  was  urged,  and  it  is  the  only  plausible  contention  in 
the  case,  that  the  order  of  the  Court  went  beyond  the  actual 
decision  and  beyond  the  plaintiffs  claim  as  set  forth  in  his 
summons,  inasmuch  as  the  order  declared  the  patent  itself  and 
not  the  letters  patent  to  be  null  and  void,  and  that  it  included 
a  direction  for  the  cancellation  of  the  patent  As  regards  the 
latter  part  of  the  order  I  can  only  say  that,  considering  the 
view  of  the  case  taken  by  the  majority  of  the  Court,  as  shown  in 
their  written  judgments,  the  order  for  cancellation  was  a  per- 
fectly proper  order  to  make.  In  fact,  one  might  go  further  and 
say  that  the  judgment  would  have  been  incomplete  without  such 
an  order.  I  do  not  go  so  far  as  to  say  that  in  evoiy  case  where 
a  plaintiff  prays  for  a  declaration  that  a  patent  is  null  and  void 
that  a  Court  is  bound  to  cancel  or  revoke  the  letters  patent. 
There  are  cases  where  a  patent  may  be  declared  to  be  invalid, 
and  yet  where  an  alteration  of  the  specification  or  an  amendment 
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of  the  daim  may  make  all  the  difference,  and  where  upon  such 
amendment  valid  letters  patent  may  be  granted.  The  case  of 
Dedey  v.  Perkea  ([1896]  A.C.  496)  is  such  an  instance,  and  in 
that  case  the  House  of  Lords  varied  the  judgment  of  the  Court 
of  first  instance,  revoking  the  patent  by  suspencUng  the  revocation 
for  three  months,  so  as  to  give  the  defendant  an  opportunity  of 
amending.  But  this  is  not  such  a  case.  Upon  the  finding  of  the 
majority  of  the  Court  that  the  invention  was  not  new  and  had 
been  anticipated,  it  is  clear  that  they  were  bound  to  cancel  or 
revoke  the  letters  patent,  and  that  lio  amendment  could  cure 
the  defect 

But  then  it  is  said  that  the  patent  was  declared  null  and 
void,  and  not  the  letters  patent  as  claimed  in  the  action.  Here 
again  the  one  follows  from  the  other,  and  the  finding  of  the 
majority  disposed  finally  of  the  invention  claimed  by  the  present 
petitioners. 

There  is  only  one  other  matter  to  which  I  need  refer, 
and  that  is  the  contention  that  the  application  for  leave  to 
amend  the  spedfloation  was  not  disposed  of  at  the  trial  On 
that  point  it  is  sufficient  to  say  that  the  application  to  amend 
the  spedflcation  was  not  granted  by  the  Court,  and  consequently 
that  it  was  refused.  In  fact,. the  judgment  of  the  minority  of 
the  Court  was  practically  a  refusal  to  alter  the  amendment 
without  any  order  being  made  upon  the  application.  No  other 
ground  has  even  been  urged  before  us,  and  I  therefore  entirely 
agree  with  the  Chief  Justice  that  the  application  to  strike  the 
petition  oif  the  roll  should  be  granted. 

Smith,  J. :  I  am  of  the  same  opinion.  The  questions  raised 
by  this  application  are  whether  the  Court  has  jurisdiction,  and 
if  so,  whether  it  is  justified  i^i  exercising  it.  Our  jurisdiction  is 
derived  from  Proclamation  No.  14  of  1902,  only  two  sections  of 
which  are  relevant  to  this  point,  namely,  sec&  16  and  48.  See. 
16  amounts  merely  to  this,  that  we  have  jurisdiction  in  causes  of 
action  arising  in  the  Transvaal  before  or  after  the  annexation, 
but  we  have  no  jurisdiction  in  cases  already  disposed  of.  Under 
sec.  48  the  Court  has  jurisdiction  over  actions  and  matters  which, 
were  depending  in  the  late  High  Court  "Depending"  appears 
to  me  to  be  equivalent  to  "  pending."    How  a  case  can  be  said 
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to  be  "pending''  when  a  final  decision  has  been  given  in  it  I 
fail  to  understand.  It  is  said  that  one  ijoatter  is  still  pending, 
namely,  the  application  for  leave  to  amend  the  specification.  I 
agree  with  the  Chief  Jubtick  in  thinking  that  this  application 
was  disposed  of. 

It  appears  from  the  Judgment  that  one  judge  thought  the 
amendment  should  be  granted,  and  that  another  thought  it 
should  not.  Chief  Justice  Eotze  practically  decided  that  no 
amendment  should  be  allowed.  After  stating  the  reason  for  the 
application,  namely,  the  decision  of  the  Court  of  Appeal  in 
England  in  the  Caaad  Co.  v.  The  Cyanide  Co,,  he  proceeded  to 
state  his  reasons  for  not  approving  of  the  finding  of  that  Court 
in  that  case.  Of  course  the  evidence  y^em  not  the  same  in  that 
case  and  the  one  ¥rith  which  Chief  Justice  Eotze  was  dealing. 
It  was  in  consequence  of  the  opinion  of  the  Court  of  Appeal  that 
one  of  the  claims  was  patentable  that  an  amendment  of  the 
specification  was  made  in  England;  but  Chief  Justice  Eotze 
held  that  this  patent  was  altogether  void  on  account  of  prior 
anticipation.  When  he  said  so,  he  clearly  meant  that  in  his 
opmion  it  was  incapable  of  amendment  He  therefore  seems  to 
me  by  necessary  implication  to  have  refused  the  application  for 
amendment.  If  it  were  not  so,  it  is  to  me  incomprehensible  that 
in  a  case  of  this  importance  the  advisers  of  the  company  would 
not  have  at  once  come  to  the  Court  and  asked  for  a  decision 
on  the  application.  It  is  dear  they  must  have  thought  the 
matter  was  decided.  For  these  reasons  I  am  of  opinion  that  we 
have  no  jurisdiction  in  this  case. 

As  to  whether  this  Court  has  jurisdiction  to  revise  the  judg- 
ments of  the  old  Court  for  the  reasons  on  which  a  Court  would 
afiTord  relief  by  way  of  restitutio  in  integrum,  I  desire  to  ex- 
press no  opinion.  It  is  not  necessary  for  the  decision  of  this 
case ;  if  we  have  such  a  jurisdiction,-  it  is  sufiicient  to  say  that 
the  present  is  not  a  case  where  such  relief  would  be  given. 

I  think,  therefore,  this  application  should  be  granted. 

Applicant's  Attorneys:  Macintosh  &  Kennerley ;  Respon- 
dents' Attorneys :  Booth  <b  Wessela, 
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1002.    October  9.-  Innes,  C.J.,  and  Solomon  and  Wbssels,  JJ. 

PrtMctiee. — Execution  on  immovcMe  property, — Order  of  Court  neoeeeary, 
—Jtule  67a. 

Before  a  writ  can  iaane  for  execution  against  immovable  property,  an 
order  of  Court  must  be  obtained  specially  declaring  such  prc^Mrfy 
executable. 

Application  for  an  order  declaring  executable  the  immovable 
property  of  Dirk  Tom,  against  whom  the  applicant  had  previ- 
ously obtained  judgment  on  two  promissory  notes.  A  writ  had 
issued  against  the  defendant's  movables  on  the  8rd  SeptembsTi 
and  to  this  writ  a  return  of  miUa  bona  had  been  made.  The 
defendant  was  the  owner  of  immovable  property,  including  an 
undivided  one-fourth  portion  of  the  farm  Boodepan,  Potchef- 
stroom,  and  the  petitioner  accordingly  applied  for  an  order  declar- 
ing executable  the  defendant's  immovable  property,  and  more 
particularly  the  portion  of  the  said  farm  Boodepan. 

OreerUees,  for  applicant. 

[Innes,  C.  J. :  Is  it  necessary  to  apply  to  the  Court  in  a  matter 
of  this  kind  ?    Does  not  rule  67a  provide  for  the  case  ?] 

I  understand  this  was  the  practice  formerly.  Upon  a  return 
of  nulla  bona  as  to  movables,  it  was  usual  to  move  the  Court  to 
have  the  immovable  property  declared  executable. 

Innes,  C.J. :  I  am  ifif ormed  by  my  brother  Wessels  that  the 
procedure  has  been  to  make  an  application  to  the  Court  in  cases 
like  the  present.  Under  the  circumstances  we  will  not  interfere 
with  what  was  the  former  practice,  and  an  order  will  be  granted 
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dedanng  execatable  the  immovaUe  property  of  the  defendant, 
and  more  particularly  his  undivided  one-fourth  portion  of  the 
farm  Boodepan. 

Solomon  and  Wssssus,  J  J.,  concurred 
Applicant's  Attorneys :  Rooth  A  Weaids. 


REPORTS  OF  CASES 


DECIDED  IN  THE 


SUPREME   COURT. 


1902. 


D.  R  AND  J.  M.  H.  CROW  t.  ARONSON. 

1901  Odober  24,  S7|  and  ^ov0m&0r  8.  InvsSi  C J.,  and  SoLOWir 
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liMitum  qflaw. — Bailifioaition  by  Baad  qf  adiam  qf  OoverwmmU.-* 

On  the  I8ih  September,  1899,  the  lint  Tolkereed  of  the  ekmth  Afrieaa 
Bepnblio  hj  Beaoliitieii  delegated  to  the  Ooremmeiit  the  power  *' to 
take  reebliitioQi  end  to  give  instmotioiis  whieh  mej  be  found 
neceeauj  in  the  intereete  of  the  eoantrj,  such  reaolationf  end  in- 
■traotionB  to  have  the  foroe  of  law  antil  the  Yolksraad  shall  have 
farther  resolved  thereon.''  This  Resolution  was  not  published  till 
the  4t6  November,  1899.  On  the  24th  October  of  the  same  year 
the  Bzeoative  Council  passed  the  Rent  Proclamation  purporting  to 
give  mortgagors  an  exemption  from  the  payment  of  interest  on 
bonds  and  relieving  lessees  in  certain  cases  of  the  liability  of  pay- 
ing rent  for  the  premises  they  occupied  during  the  existence  of 
martial  law.  '  Publication  of  this  Proclamation  was  made  on  the 
day  after  its  adoption  and  on  several  subsequent  dates,  the  last 
b^  the  8th  November,  1899.  In  May,  1900,  the  Yolksraad 
passed  a  Resdlution  purpcnrting  to  ratify  the  action  of  the  Govern- 
ment in  regard  to  the  Rent  Proclamation,  but  this  Resolution  was 
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neror  published  The  circamstanoefl  of  this  ratification  were  as 
follows:  The  President's  speech  at  the  opening  of  the  yearly 
session  of  the  first  and  second  Yolksraad  contained  the  following 
paragraph :  **  In-  accordance  with  the  authori.ty  given  by  your 
honourable  body  by  Resolution,  art  Na  UlGc^  dated  28th 
September,  1899,  the  Gtovemment  has,  as  circumstances  required, 
passed  resolutions  and  put  them  into  operation.  The  Oovemment 
hopes  that  its  action  in  this  respect  will  meet  with  your  approval, 
and  desires  from  you  instructions  to  proceed  in  the  same  manner  in 
the  future.''  Thereupon  the  Raad  passed  this  resolution  :  "The 
point  in  the  order  accepted  as  notice  with  contra  votes  of  Messrs.  Van 
Rensburg  and  Erasmus,  who  said  that  they  voted  against  because 
they  were  against  the  Proolanfation  with  regard  to  house  rent" 
Hdd,  (1)  That  as  upon  the  face  of  it  the  Rent  Proclamation  did 
not  purport  to  be  a  law  passed  by  the  ordinary  legislative  authority, 
it  lay  upon  the  defendant  to  show  that  it  really  had  the  effect  of  a 
statute.  (2)  That^  even  if  the  Yolksraad  had  the  right  to  delegate 
its  authority,  the  Rent  Proclamation  was  ul^ra  fnre$  of  the  power 
delegated  and  therefore  had  not  the  force  of  law.  The  Resolution 
of  the  28th  September  conferred  upon  the  Executive  Council  only 
authority  to  make  laws  giving  legislative  sanction  to  acts  of  adminis- 
tration not  falling  within  the  ordinary  powers  of  the  (Government, 
e.g.  the  closing  of  bars,  the  regulation  of  food  supplies,  the  raising 
of  war  loans,  the  taking  of  private  property  for  the  benefit  of  the 
State  under  circumstances  not  recognised  by  the  common  law,  and 
similar  acts  of  administration  which  might  become  necessary  in  the 
interests  of  the  country  during  the  time  of  war.  (3)  That  the 
Rent  Proclamation  was  invalid  on  the  further  ground  that  at 
the  time  it  was  passed  the  Resolution  purporting  to  authorise 
it  was  of  no  force  by  reason  of  its  not  having  been  published. 
Subsequent  publication  of  the  Resolution  could  not  validate  the 
Proclamation,  which  at  its  inception  had  been  lifeless.  (4)  That 
the  Yolksraad  Resolution  accepting  the  paragraph  of  the  Presi- 
dent's speech  for  notice,  and  purporting  to  ratify  the  Rent  Pro- 
clamation, had  no  effect  as  a  law  by  reason  of  non-publication, 
even  though  publication  was  prevented  b^  causes  over  which  the 
Raad  had  no  control. 

It  was,  therefore,  unnecessary  to  decide  whether  the  Raad  could  legally 
delegate  to  any  other  person  or  body  the  full  general  power  of 
legislation  entrxisted  to  it  by  the  people,  and  whether  a  Yolksraad 
Resolution,  accepting  for  notice  a  paragraph  in  the  President's 
speech,  which  requests  their  approval  of  actions  of  the  Government, 
is  in  itself  sufficient  to  re-enact  a  measure  up  to  that  time  illegal. 

Language  purporting  to  grant  a  general  delegation  of  legislative 
authority  must  be  most  strictly  construed. 
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This  was  an  action  for  the  payment  ;of  £1020  aa  rent  and  for 
the  cancellation  of  a  certain  lease.  The  declaration  set  forth  that 
the  plaintifis,  under  a  written  lease,  let  to  one  Abelheim  certain 
premises  for  six  years  from  the  1st  March,  1897,  the  rent  being 
fixed  at  £35  per  month  for  the  first  year,  £37,  10s.  for  the  two 
following  years,  and  £40  for  the  remaining  period  The  rent 
was  payable  monthly  in  advance  on  or  before  the  15th  of  each 
month,  and  non-payment  gave  the  lessors  the  right  of  cancella- 
tion. In  Jane,  1897,  Abelheim  ceded  the  lease  to  the  defendant 
with  the  plaintiflb'  consent  Rent  was  paid  by  the  defendant  to 
the  80th  September,  1899,  but  he  had  failed  to  pay  from  the 
1st  October,  1899,  to  the  30th  June,  1900  (£310),  and  from  the 
1st  December,  1900,  to  the  2drd  June,  1902  (£710).  On  the 
lattor  date  the  plaintifis  accordingly  gave  notice  of  cancellation. 

The  defendant  admitted  non-payment  of  rent  daring  the 
periods  in  respect  of  whic^  it  was  claimed,  bat  pleaded  that  up 
to  the  end  of  September,  1899,  he  had  used  the  premises  for  a 
retail  liquor  bar,  that  the  Qovemment  had  taken  away  the 
licence  in  October  following,  and  that,  therefore,  he  had  no 
beneficial  occupation  of  the  premises  from  the  1st  October,  1899, 
to  the  80th  June,  1900.  In  the  alternative  he  relied  on  the 
Rent  Proclamation  of  the  25th  October,  1899. 

Defendant  admitted  and  tendered  rent  from  the  1st  to  the 
19th  December,  1900.  On  the  latter  date  the  military  authorities 
took  away  the  &ew  liquor  licence  which  they  had  granted  him  in 
July,  1900,  and  refused  to  renew  it,  and  therefore  he  was 
prevented  from  having  any  use  whatsoever  of  the  leased 
premisea  From  the  20th  January,  1001,  to  the  end  of  March  of 
that  year  he  had  done  his  best  to  do  a  grocery  business,  but 
owing  to  the  warlike  state  of  the  country  this  business  was  run 
at  a  loss.  At  the  end  of  March  he  left  the  country  and  the 
premises  remained  closed  till  September,  1901,  when  they  were 
requisitioned  by  the  military,  who  had  occupied  them  ever  since 
without  paying  rent  or  compensation. 

Accordingly  defendant  denied  all  liability  for  rent  for  the 
period  10th  September,  1901,  to  June,  1902,  and  said  that  in  regard 
to  the  period  20th  January,  1901,  to  the  9th  September,  1901, 
he  had  indeed  occupation,  but  no  beneficial  or  any  use  of  the 
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premifles  owing  to  the  war,  and  he  oftred  £10  a  month  as  a  fair 
and  reaaonable  rent  for  that  period  In  the  alternative  defend- 
ant relied  on  Proclamation  No.  S7  of  1901.  He  denied  plaintiflh' 
right  to  cancel  the  lease,  and  in  reconvention  he  claimed  the 
right  to  remove  certain  fixtoree  and  improvements  or  payment 
of  their  value  (£1420). 

In  their  replication  the  plaintiflb  denied  that  the  Government 
had  taken  away  the  liquor  licence  and  that  in  consequence  the 
defendant  was  not  liable  for  rent  from  October,  1899,  to  June, 

1900.  They  contended  that  the  Bent  Proclamation  and  Proda- 
mation  Na  27  of  1901  were  no  defence ;  that  the  military  had 
taken  away  the  licence  m  consequence  oi  defendant's  own 
unlawful  act,  and  that  for  the  same  reason  the  renewal  had  been 
refused.  They  denied  that  defendant  was  prevented  from  having 
any  use,  as  allegM,  on  account  of  such  refusal  The  fact  that 
defendant  had  no  liquor  licence  or  wiu  prohibited  from  selling 
liquor  waii  no  defence,  they  said,  as  they  had  never  guaranteed  a 
liquor  licence,  but  oh  the  contrary  the  lease  provided  that  the 
lessee  shocdd  have  the  right  to  conduct  a  bar  on  the  premises  if 
he  could  obtain  a  licence.    In  regard  to  the  period  20th  January, 

1901,  to  June,  1902,  .plaintifb  said  that  even  if  defendant  was 
deprived  of  the  beneficial  use  and  occupation,  this  was  due  to  his 
ownJwrongful  conduct  and  to  his  having  vacated  the  premises 
voluntarily.  The  snin  of  £10  per  month  was  not  a  reasonable 
rent'  In  regard  id  the  claim  in  reconvention  plaintiflb  denied  that 
the  fixtures  were  worth  £1420,  and  agreed  to  allow  defendant  to 
remove  them,  subject,  however,  to  plaintiffii'  lien  for  the  rent  due. 

These  were  the  issues  before  the  Court  As  the  lease  was 
admitted,  the  onus  lay  on  the  defendant  The  facts  proved  at 
the  trial  are  fully  set  out  in  the  judgments  delivered. 

Smuts,  lot  defendant:  The  First  Baad  was  the  sovereign 
power  of  the  Bepublic  under  the  Grondwet  of  1896.  Law  Na  1 
of  1897  provides  that  any  Resolution  passed  by  the  First  Baad 
has  the  force  of  law;  this  was  upheld  by  the.present  Government 
in  sec  2  of  the  interpreting  statute.  Proclamation  Ng.  15  of  1902. 
The  Volksraad,  being  a  sovereign  power,  could  lawfully  delegate 
its  authority.  Law  No.  2  of  1896,  sec.  79,  does  not  ei\join  pub- 
lication of  Tvni  Baad  Resolutions.    At  any  rate  the  Resohition 
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of  the  28ih  September,  1899,  was  published  on  the  4th  November 
of  that  year,  and  there  was  a  publication  of  the  Bent  Proclama- 
tion on  the  8th  November,  i.e*  after  the  Resolution  which  author* 
iaed  that  Proclamation  had  been  duly  promulgated.  Even  if  the 
Bent  Proclamation  was  invalid  on  the  date  it  was  adopted,  it 
Babsequently  was  validated  by  the  publication  of  the  Resolution 
of  the  28th  September,  1899.  Further,  in  May,  1900,  the  Yolks- 
raad  duly  ratified  the  Proclamation ;  there  was  no  need  to  publish 
this  resolution  of  ratification.  If  this  ratification  is  held  to  be  of 
no  effect,  then  the  Proclamation  stands  good  "until  the  Volksraad 
shall  have  later  decided  thereon.''  The  Proclamation  is  within 
the  general  authority  delegated.  The  Raad  frequently  gave 
general  authority  to  the  Government  to  legislate  during  the  re- 
oess;  see  art.  No.  1286,  dated  the  9th  August,  1890;  art  Na 
1327,  dated  the  7th  AugusC,  1891 ;  art.  No.  1338  of  1892.  More- 
over, the  British  Government  virtually  ratified  the  action  of  the 
Baad  and  the  passing  of  the  Proclamation  by  the  Oovemmept 
in  see.  1  of  Proclamation  No.  27  of  1901.  I  do  not  rely  upon  the 
common  law,  but  base  my  case  entirely  on  the  Rent  Prodama- 
ti<m  and  Proclamation  No.  27  of  19k)l. 

'  Ourtewie  (with  him  Blake),  for  plaintiflgi:  Firstly^  the  Raad 
had  no  power  to  delegate  its  authority  to  the  Government.  The 
Tolksraad  is  not  the  sovereign  power.;  this  vests  in  the  people. 
The  people  delegated  legislative  power  to  the  Volksraad ;  see 
see.  12  of  the  Grondwet  of  1896.  The  "supreme  authority" 
of  the  Raad  mentioned  in  sec.  27  of  that  Law  is  subordinate  to 
tiie  provisions  of  the  Grondwet:  e.g.  the  Raad  could  not  assume 
judicial  functions ;  it  could  not  amend  the  Grondwet  in  funda- 
mental respects;  it  could  not  alter  the  three  divisions  of  the 
system  of  Government,  vis.,  Raad,  Executive,  and  Judicia^. 
Secondly,  even  if  the  Raad  had  such  power  to  delegate,  it  could 
not  dd  so»by  Resolution :  a  Law  was  necessary ;  see  McCorkir^. 
dale*a  Eeecutor»  v.  Bok  (1  K  202) ;  Dom'e  case  (2  K  189) ;  Hess  v. 
State  (2  Off.  Rep.  139) ;  Braum  v.  Leyds,  N.O.  (14  C.L J.  71  and  94). 
Thirdly,  the  Resolution  could  not  have  the  force  of.  law  until 
promulgated;  see  sec.  90  of  Grondwet  The  Executive  C!ouncil 
flhould  have  passed  a  new  Resolution  after  the  4th  of  November. 
Fourthly,  the  Pi;oclamation  is  not  within  the  scope  of  the  RSk)-' 
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lution,  the  language  of  which  ooold  not  be  taken  to  indude  an 
interference  with  private  rights  as  between  one  individoal  and 
another.  Fifthly,  there  was  no  proper  ratification  by  the  Raad. 
Sixthly,  even  if  the  Raad  did  ratify  the  Proclamation,  such  rati- 
fication was  not  published,  and  thus  had  no  effect  in  law. 

Smuts,  in  reply:  The  Proclamation  is  not  ultra  virea  the 
authority  delegated.  Administration  is  a  very  wide  term;  it 
covers  legislation.  Power  of  legislation  was  the  very  thing  in- 
tended to  be  given.  The  only  limitation  imposed  was  tbat  any 
Resolutions  taken  were  to  be  for  the  interests  of  the  country, 
and  it  was  left  to  the  discretion  of  the  Government  to  say  what 
those  were.  It  is  not  as  if  the  Resolution  limited  them  within 
the  four  comers  of  the  common  law. 

Cur.  adv.  vuU. 

Podea  (November  3) : — 

Innes,  C.J.:  The  defendant  was,  on  the  30th  September, 
1899,  the  "^lessee  of  certain  stand  and  buildings  in  Pretoria,  of 
which  the  plaintiffs  were  the  lessors.  The  premises  were  not 
referred  to  in  the  lease  as  licensed  premises;  but  leave  was 
given  to  the  lessee  to  carry  on  a  bar  business  therein  if  he  could 
procure  the  necessary  Jicence.  He  did  procure  a  licence,  and  on 
the  30th  September,  1899,  he  was  actually  carrying  on  a  liquor 
business  on  the  stand  in  question.  The  rent,  calculated  upon  a 
graduated  scale,  was  payable  in  advance  on  or  before  the  15th  of 
each  month,  and  in  case  of  non-payment  a  right  of  cancellation 
was  reserved  to  the  lessors. 

The  claim  in  this  action  is  for  the  recovery  of  £1020,  being 
the  balance  of  rent  unpaid  between  the  30th  September,  1899, 
and  the  23rd  June,  1902,  and  for  cancellation  of  the  lease. 

In  order  to  form  a  clear  idea  of  the  defence  set  up  by  the 
defendant,  it  is  necessary  to  state  as  briefly  as  possible  the 
sequence  of  events,  so  far  as  they  affected  his  position,  during 
the  period  for  which  rent  is  claimed.  On  the  2Qd  October,  1899, 
the  Executive  Council  passed  a  Resolution  that  all  liquor  pre- 
mises should  be  closed,  and  the  defendant's  pla^e  was  closed 
among  others.  But  liquor  was  still  allowed  to  be  sold  under 
special  medical  permits,  and  the  defendant  continued  to  deal  in 
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liquor  under  the  permit  system  until  the  23rd  January,  1900. 
On  that  date  the  right  to  sell  liquor  under  special  permit  was 
put  an  end  to,  and  thenceforward  the  defendant  was  not  en- 
titled to  sell  any  liquor  at  alL  After  the  British  occupation  of 
Pretoria  the  defendant  obtained  a  liquor  licence  from  the  mili- 
tary authorities,  and  from  the  1st  July  to  the  19th  December, 
1900,  he  seems  to  have  driven  a  thriving  trade.  On  the  latter 
date  he  was  charged  with  a  contravention  of  the  permit  regula- 
tions regarding  the  importation  of  goods  ihto  the  Transvaal, 
and  the  militaiy  authorities  closed  his  premises.  On  the  11th 
January,  1901,  he  was  found  guilty  and  fined ;  but  his  shop  was 
not  allowed  to  be  re-opened  till  the  20th  January.  Meanwhile 
his  liquor  licence  had  expired,  and  his  application  for  a  renewal 
for  the  current  year  was  refused.  It  is  not  an  unfair  presump- 
tion that  this  refusal  was  due  to  the  misconduct  of  which  he  had 
been  convicted.  During  February  and  March  Aronson  carried 
on  a  grocery  business  in  the  leased  premises,  but  being  hopeless 
of  making  it  pay  he  left  the  country  in  April.  He  returned  in 
May,  1902,  but  meanwhile  the  militaiy  authorities  had  taken 
possession  of  the  empty  premises.  They  are  still  occupied  by 
the  South  African  Constabulary,  but  neither  the  defendant  nor 
any  one  on  his  behalf  has  demanded  any  rent  for  such  occupa- 
tion; though  there  is  reason  to  think  that  the  Constabulary 
authorities  would  be  quite  willing  to  pay  a  fair  rent  for  the  time 
they  have  been  in  possession.  Shortly  after  his  return  to  the 
Transvaal,  namely,  on  the  23rd  June,  1902,  the  defendant  was 
notified  on  behalf  of  the  plaintiffs  that  the  lease  was  cancelled. 

Under  these  circumstances  the  defendant  advances  the  follow- 
ing contentions:  For  the  period  October,  1899,  to  30th  June, 
1900,  he  says  that  his  bar  having  been  closed  he  is  not  liable 
for  any  rent  For  the  few  days  between  the  1st  and  19th 
December,  1900,  during  which  he  pcdd  nothing,  though  he  did 
carry  on  a  liquor  business,  he  tenders  the  sum  of  £24,  lis.  He 
denies  any  liability  for  the  period  19th  December  to  the  20th 
January,  1901,  during  which  the  British  authorities  closed  his 
premises.  In  respect  of  the  period  20th  January,  1901,  to  9th 
September,  1901,  he  maintains  that  he  had  occupation,  but  no 
beneficial  use,  and  he  tenders  the  sum  of  £76,138.  5d.,  being  at 
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tibe  rttte  of  £10  per  month,  which  he  says  is  &ir  and  reasonable. 
And  for  the  remainder  of  the  time  till  the  23rd  June,  1902,  he 
denies  all  liability*  on  the  ground  that  the  military  tool^  and 
remained  in  possession  of  the  leased  {^remises. 

in  his  pleadings  the  defendant  bases  all  his  oontentions  on 
one  or  other  of  three  legal  grounds:  (1)  The  common  law.  (2) 
The  High  Commissioner's  Proclamation  (Transvaal)  No.  27  of 
1901.  (8)  President  Eruger's  Bent  Proclamation  of  the  26th 
October,  1899. 

.  The  first  of  these  grounds  was  abandoned  by  his  counsel  at 
the  trialrand  in  my  opinion  very  properly  so.  It  could  have  no 
{KMsible  i^lication  during  the  period  October,  1899,  to  Decem- 
ber, 1900;  and  after  the  latter  date  the  defendant  could  hardly 
claim  under  the  common  law  a  remission  of  rent  in  respect  of 
premises  the  possession  of  which  he  first  of  all  lost  through  his 
own  miaoonduet,  and  subsequently  voluntarily  abandoned.  The 
doctrines  d  the  common  law,  therefore,  may  be  left  out  of  con- 
sideratioiL 

Am  for  the  Proclamation  No.  27  of  1901,  I  fail  to  see  how  it 
affects  the  defendant's  case  in  any  way.  It  enacted  that  no 
lessee,  having  the  beneficial  occupation  of  leased  property,  should 
be  entitled,  from  and  after  the  9th  October,  1901,  to  daim  exemp- 
tion from  the  payment  of  rent  by  virtue  of  President  Eruger's  Pro- 
clamation. But  it  did  not  say  that  the  last-mentioned  document 
was  valid ;  it  did  not  purport  to  grant  any  special  exemption  out- 
side of  it;  and  by  a  subsequenlb  statute  (No.  32  of  1902)  it  was 
expready  declared  that  nothing  contained  in  the  Proclamation 
Na  27  of  1001  should  be  taken  to  validate  the  Bent  Proclamation. 
The  second  ground  relied  on  in  the  pleadings  may  therefore  be 
dismissed,  and  the  only  defence  which  remains  is  that  based  upon 
the  Bent  Proclamation  of  October,  1899.  By  that  document  the 
President  purported  to  enact  that  lessees  of  houses  in  which  a 
liquor  business  had  been  carried  on,  but  which  business  had  been 
prohibited  by  the  Executive  Council,  should,  while  such  iHX>hibi- 
tioi^  lasted,  escape  all  liability  for  rent.  Lessees  of  shops  in 
which  no  liquor  trade  was  carried  on  were  exempted  to  the  ex- 
tent of  one  half.  There  were  also  provisions  with  regard  to  the 
payment  of  interest  on  mortgage  bonds ;  but  they  are  in  no  way 
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seteVant  t6  the  present  diflpute.  It  is  dear  that  if  that  Phxdama- 
tion  has  the  force  of  law  the  defendant  would  be  considerably 
protected  by  it,  though  not  to  the'  extent  of  the  whole  claim  made 
■against  him.  But  if  the  document  is  of  no  validity,  then  the 
plaintiffii  in  this  action  must  succeed  to  the  extent  of  their  entire 
demand. 

Now  the  first  thing  I  have  to  say  about  this  Proclamation  is 
that  upon  the  face  of  it  it  does  not  purport  to  be  a  law  in  the 
ordinary  sense.  By  paragraph  26  of  the  Qrondwet  ''  the  legis- 
latiye  power  is  vested  in  a  popular  representative  body  which 
shall  consist  of  a  First  and  Second  Volksraad"  An  earlier  sec- 
tion gives  to  the  President  the  power  of  proposing  and  executing 
the  laws;  but  nowhere  does  the  Qrondwet  say  that  he  may 
make  them.  Tet  the  Bent  Proclamation  is  signed  by  the  Presi* 
dent  and  the  State  Secretary,  and  purports  to  have  been  authorised 
Iqr  a  Resolution  of  the  Executive  Council.  In  no  part  of  it  is  there 
any  reference  made  to  the  Yolksraad.  Still  it  might  have  been 
possible  for  the  defendant  to  prove  by  matters  outside  the  docu- 
ment itself  that  it  had  the  force  of  law,  and  he  undertook  the 
toak  of  doing  so.  He  put  in  a  letter  dated  27th  September,  1899, 
addressed  by  the  State  Secretary  to  the  Chairman  of  the  First 
Yolksraad,  and  a  copy  of  the  Resolution  taken  by  that  body  upon 
it  The  letter  translated  into  English  reads  as  follows:  "  As  in 
view  of  the  public  state  of  affairs  it  is  probable  that  your  honour- 
aUe  body  will  speedily  prorogue,  and  as  it  is  neceiBsary  to  make 
provision  for  the  administration  of  the  country  during  such  pro- 
rogation, I  have  received  instructions  from  the  Executive  Coun- 
cil to  request  your  honourable  assembly  to  pass  a  Resolution 
whereby  the  Qovemment  will  be  empowered  after  the  proroga- 
tion of  your  honourable  body  to  take  resolutions  and  to  give 
instructions  which  may  be  found  necessary  in  the  interests  of  the 
country,  and  that  such  resolutions  and  instructions  shall  have 
force  of  law  until  your  honourable  body  shall  have  further 
resolved  thereon."  After  considering  that  letter,  the  Yolksraad 
on  the  28th  September  passed  the  Resolution  of  which  the  follow- 
ing is  a  trandation :  "  The  First  Yolksraad,  assembled  in  secret 
session,  haying  considered  both  the  Government  minutes  wiili 
reference  to  the  o^quest  of  full  power  (volmacfU)  during  time  of 
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war,  resolves  to  approve  of  both  minutes  above  referred  to  and  to 
give  the  Government  the  power  to  publish  this  Resolution  when 
it  appears  serviceable  to  do  so." 

The  contention  on  behalf  of  the  defendant  is  that  the  Raad 
had  the  right  to  delegate  to  the  Government  full  powers  of 
legislation  during  the  recess,  and  that  the  passing  of  the  above 
Resolution  amounted  to  such  delegation.  Hence  it  is  urged  the 
Proclamation  adopted  by  the  Executive  Council  and  signed  bj 
the  President  has  all  the  force  of  law  until  repealed  or  amended 
by  competent  legislative  authority.  In  the  view  which  I  take  of 
the  matter  it  is  not  necessary  to  decide  whether  the  Volksraad 
could  legally  delegate  to  any  other  person  or  body  the  full 
general  power  of  legislation  entrusted  to  it  by  the  people.  And 
I  wish  to  express  no  opinion  upon  that  point;  because  even 
assuming  that  such  power  of  delegation  exists,  it  seems  to  me 
that  the  Proclamation  issued  by  the  President  was  beyond  the 
scope  and  authority  of  the  Volksraad  Resolution  under  which 
he  anted. 

No  argument  is  needed  to  show  that  a  general  delegation  of 
legislative  authority  is  not  to  be  lightly  presumed;  assuming 
that  it  can  be  validly  done,  it  must  surely  be  stated  in  the 
clearest  and  most  unambiguous  language.  And  the  Court  would 
be  slow  to  find  that  the  legislative  authority  of  the  late  Republic 
had  deliberately  parted  with  the  whole  of  that  law-making 
power  which  it  held  in  trust  from  and  for  the  people.  Any 
document  which  is  relied  upon  as  constituting  such  a  delegation 
should,  therefore,  be  most  strictly  construed.  This  rule  of 
construction  has  been  recognised  both  by  the  Courts  of  the  Cape 
Colony  and  by  the  Privy  Council.  By  Act  No.  6  of  1894 
Pondoland  was  annexed  to  the  Cape  Colony.  Prior  to  the 
annexation  the  High  Commissioner  had  been  the  legislative 
authority  for  that  territory ;  and  the  Act  provided  that  Pondo- 
land, although  it  became  part  of  the  Colony,  was  to  remain 
subject  to  such  laws  as  had  already  been  proclaimed  by  the  High 
Commissioner,  and  to  such  other  -laws  as  the  (Governor  after 
annexation  should  from  time  to  time  declare  to  be  in  force,  All 
laws  made  by  virtue  of  the  Act  were  to  be  laid  before  Parliament 
fourteen  days  after  the  beginning  of  each  session,  and  were  to 
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be  effectual  onless  expressly  repealed  or  altered  by  Parliament. 
These  were  wide  words,  and  upon  the  face  of  them  they 
purported  to  delegate  to  the  Governor  very  general  powers  of 
legislation.  Acting  under  them,  Sir  Hercules  Robinson  in  1895 
issued  a  Proclamation  in  due  form,  which,  after  reciting  that  the 
chief  Sigcau  had  been  guilty  of  disobedience  to  the  lawful  orders 
of  the  colonial  Oovemment,  and  that  his  presence  in  Eastern 
Pondoland  was  dangeroas  to  public  safety,  and  likely  to  lead  to  a 
disturbance  of  the  peace,  went  on  to  authorise  the  arrest  of 
Sigcau  and  his  detention  pending  further  inquiry.  The  Pondo 
chief  was  thereafter  arrested,  and  he  applied  to  the  Supreme 
Court  for  relief.  After  lengthy  argument  on  both  sides  the 
Court  held  that  the  Proclamation  had  not  the  force  of  law,  and 
ordered  Sigcau's  discharge.  In  the  course  of  his  judgment  the 
Chief  Justice,  assuming,  though  not  deciding,  that  the.  Cape 
Parliament  had  power  to  delegate  full  legislative  authority  to  the 
Governor,  insisted  upon  giving  the  strictest  and  most  limited 
construction  to  the  delegating  statute.  '*  The  Court,"  he  said, 
**  has  now  to  construe  a  statute  which  delegates  only  legislative 
powers  to  the  Governor.  It  would  in  my  opinion  be  a  strained 
construction  of  that  statute  to  include  among  the  laws  which  the 
Grovemor  may  declare  by  Proclamation  criminal  sentences  passed 
on  individuals  at  a  time  when  there  was  nothing  to  impede  the 
ordinary  administration  of  justice."  From  this  decision  the  Cape 
Government  appealed  to  the  Privy  Council ;  the  Judicial  Com- 
mittee upheld  the  order  of  the  Supreme  Court  and  dismissed  the 
appeal  ([1897]  AC.  238).  The  decisions  of  the  Privy  Council  are 
binding  upon  us,  and  it  is  therefore  important  to  note  that  an 
even  narrower  and  stricter  interpretation  was  placed  upon  the 
words  of  the  Pondoland  Annexation  Act  by  that  tribunal  than 
had  been  given  them  by  the  Court  below.  It  was  held  that  the 
Governor  was  really  not  authorised  to  make  new  original  laws  at 
all,  but  only  to  transplant  to  the  new  territories  and  enact  there 
such  laws  as  were  already  in  force  in  other  parts  of  the  Colony, 
Certainly  the  decision  is  a  strong  authority  in  favour  of  con- 
struing most  strictly  the  language  by  which  it  is  said  that  the 
Yolksraad  delegated  full  legislative  powers  to  the  Executive 
CoundL 


268.  CROW  V.  ARONSON. 

Now,  the  Resolution  of  the  Raad  merely  »p[ffoved  of  and 
granted  the  request  contained  in  the  State  Secretary's  letter. 
That  letter  set  forth  that  it  was  **  necessary  to  make  provision 
for  the  administration  of  the  country"  after  the  approaching 
IHX>rogation ;  and  therefore  asked  authority  for  the  Qoyemment 
"to  take  resolutions  and  to  give  instructions  which  may  be 
found  necessary  in  the  interests  of  the  country,  and  that 
such  resolutions  and  instructions  shall  have  the  force  of  hw 
until  your  honourable  body  shall  have  further  resolved  thereon.* 
I  fail  to  see  in  that  language  a  request  for  a  general  delega- 
tion of  legislative  authority.  The  country  was  on  the  eve  of 
war;  it  was  felt  t&at  the  Volksraad  might  not  meet  again 
for  some  time,  and  the  Government  wished  to  be  empowered 
in  advance  to  take  such  resolutions  and  give  such  instruc- 
tions as  might  be  "necessary  in  the  interests  of  the  country,** 
and  might  be  needed  in  order  to  "make  provision  for  the* 
administration  of  the  country."  The  Executive  realised  that,  in 
administering  the  aflGurs  of  the  country  during  the  troubled 
period  ahead,  it  would  be  necessary  in  the  public  interests  to 
do  things  which  were  illegal  under  the  ordinary  law,  and  it 
desired  that  any  resolution  passed  or  instructions  given  to  that 
effect  should  have  the  force  of  law.  That  was  all.  It  was  surely 
never  intended  that  the  Executive  should  be  able  to  pass  any 
law  they  pleased ;  at  any  rate,  if  that  was  the  intention,  the 
language  used  has  in  my  opinion  failed  to  express  it.  An  in- 
stance of  action  properly  covered  by  the  authority  conferred  on 
the  Executive  was  given  by  plaintiffs'  counsel,  Mr.  CurUwia, 
An  Executive  Resolution  was  taken  in  October,  1899,  to  dose 
all  bars ;  that  would  have  been  illegal  under  the  ordinary  law, 
but  it  would  have  been  legal  under  the  Volksraad  Resolution 
of  September,  1899,  when  duly  promulgated.  Other  instances 
might  be  noted — ^the  regulation  of  food  supplies,  the  raising  of 
loans,  the  taking  o^  property  for  public  purposes  under  circum- 
stances not  authorised  by  the  ordinary  law,  and  so  on.  But  the 
Rent  Proclamation  wa^  an  edict  arbitrarily  and  absolutely  con- 
fiscating certain  rights  belonging  to  one  class  of  private  persons 
in  favour  of  another  class  of  private  persons.  The  whole  com- 
munity was  summarily  divided  into  two  classes — lenders  and 
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bonowerSy  leflsors  and  lessees;  and  the  rights  of  the  fotmer 
dass  were  taken  away  in  favour  of  the  latter  dbun.  No  distine- 
tion  was  made  between  subjects  and  aliens.  The  rent  upon  which 
one  burgher  might  be  depending  for  his  living  was  taken  from 
him  in  favour  of  another  burgher  who  might  be  well  able  to  pay. 
Or  again,  the  interest  to  which  a  burgher  might  be  looking  in 
order  to  meet  his  liabilities  was  allowed  to  remain  in  the  pocket 
of  a  resident  alien  who  could  have  paid  it  without  an  effort 
This  high-handed  interference  with  private  rights  without  any 
reference  to  State  necessities  or  to  the  general  administratioii  of 
the  country  was,  in  my  opinion,  quite  outside  the  authority 
granted  to  the  Executive  Qovemment  by  the  Yolksraad,  and 
was  therefore  not  legal 

But  I  go  further,  the  Rent  Proclamation  seems  to  me  invalid 
on  another  ground.  It  is  a  well-established  principle  of  Roman- 
Dutch  law  that  no  statutory  enactment  has  any  legal  f orcie  until 
it  has  been  duly  promulgated  (Yoet,  1,  3,  10,  and  see.  Queen  v. 
Jizma,  11  S.C.  387).  Not  only  is  this  a^doctrine  of  the  commgn 
law,  but  it  is  recognised  by  the  Orondwet  (seca  79  and  90,  Law 
Na  2  of  1896),  which  directs  that  due  promulgation  shall  take 
the  form  of  publication  in  the  StaatacauraTit.  Until,  therefore, 
a  Law  has  been  not  only  passed  by  the  legislature,  but  puhlished 
in  the  StcLatsctmraifU,  it  is  no  Law  at  all,  and  is  of  no  operative 
effect  whatever. 

Now,  assuming  that  the  Resolution  of  the  28th  September, 
1899,  was  in  form  a  Law,  it  was  of  no  force  until  it  was  pub- 
lished in  the  StaoUscaurant,  and  that  did  not  take  place  until  the 
4th  November.  But  on  the  24th  October  previous  the  Executive 
Council,  purporting  in  terms  to  act  under  the  unpublished  and 
therefore  lifeless  Yolksraad  Resolution,  had  adopted  and  a^ 
proved  the  Rent  Proclamation,  and  resolved  on  its  publication, 
which  took  place  the  following  day.  The  Executive  Resolution, 
therefore,  on  which  the  Rent  Proclamation  rests  was  mere  waste 
paper  when  it  was  taken,  and  has  not  been  validated  since. 
True,  the  Proclamation  was  published  more  than  once,  and  made 
its  last  appearance  in  the  Staaieeourant  on  the  8th  November — 
four  days  after  the  promulgation  of  the  Yolksraad  Resolution. 
But  that  was  an  accident,  and  could  not  give  life  to  the  Execu- 
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tive  Council  Resolution  upon  which  the  Proclamation  in  the  first 
instance  depended.  Even  if  the  Proclamation,  therefore,  had  been 
within  the  scope  of  the  authority  given  to  the  Elzeentive  Oovem- 
ment,  I  think  that  the  fact  that  it  was  adopted  and  promulgated 
at  a  time  when  the  Law  which  purported  to  authorise  it  had  not 
come  into  existence  would  be  fatal  to  its  validity. 

Notwithstanding  these  defects,  however,  it  would  have  been 
competent  for  the  Volksraad  to  have  subsequently  ratified  the 
action  of  the  President.  But  such  ratification  of  an  invalid  Pro- 
clamation ought  itself  to  have  taken  the  form  of  a  Law  in  order 
to  efiect  its  purpose.  Nothing  but  a  Law  could  give  legality  to 
an  illegal  document  And  as  I  have  already  pointed  out,  such  a 
ratifying  Law  would  be  of  no  force  or  effect  unless  duly  pub- 
lished in  the  Staatscaurant  And  this  does  not  appear  to  have 
been  done» 

What  took  place  was  this:  On  the  7th  May,  1900,  the 
President  opened  the  ordinary  yearly  session  of  the  First  and 
Second  Yolksraads.  No  sitting  had  taken  place  since  September 
of  the  year  before.  In  his  speech  the  following  paragraph 
appeared:  "Li  accordance  with  the  authority  given  by  your 
honourable  body  by  Resolution,  art.  No.  1416a,  dated  the  28th 
September,  1898,  the  Government  has  as  circumstances  required 
passed  Resolutions  and  put  them  into  operation.  The  Govern- 
ment hopes  that  its  action  in  this  respect  will  meet  with  your 
approval,  and  desires  from  you  instructions  to  proceed  in  the 
same  manner  in  the  future."  Upon  that  the  Volksraad  passed 
the  following  Resolution :  "  The  point  in  the  Order  accepted  as 
notice  with  contra  votes  of  Messrs.  Van  Rensburg  and  Erasmus, 
who  said  that  they  voted  against  because  they  were  against  the 
Proclamation  with  regard  to  house  rent."  Now  I  assume  that  in 
formally  recording  the  information  contained  in  sec.  14  of  the 
President's  speech,  the  Raad  meant  to  ratify  his  action  in  regard 
to  the  Rent  Proclamation  as  well  as  in  regard  to  other  matters. 
But  they  certainly  expressed  themselves  in  an  unfortunately 
informal  manner.  Had  their  attention  been  called  to  the  fact 
that  the  Proclamation  as  it  stood  was  absolutely  invalid,  and  that 
if  it  was  to  become  a  Law  it  could  only  be  by  virtue  of  a  new 
legal  enactment  passed  by  themselves,  I  cannot  but  think  that 
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they  would  have  used  langumge  fuller  and  more  definite  than 
they  did  Even  if  we  take  it  that  a  Law  could  be  paased  in  the 
form  of  a  Resolution,  etiU  there  must  be  a  certain  predsion  of 
language  about  all  statutory  enactments  if  their  meaning  is  to  be 
clear.  And  while  the  informal  ratification  expressed  by  the 
Raad  might  have  been  amply  sufficient  to  signify  approval  of  a 
Proclamation  which  already  had  the  force  of  law  until  the  Raad 
otherwise  decided,  I  wish  to  guard  myself  against  holding  that 
their  acceptance  of  a  paragraph  in  the  President's  speech  for 
notice  was  in  itself  sufficient  to  re-enact  a  measure  up  to  that 
time  illegal  •  The  point  is  a  very  doubtful  one  ;  but  in  view  of 
what  actually  took  place,  it  is  unnecessary  to  decide  it. 

If  the  Resolution,  together  with  the  paragraph  to  which 
it  referred,  had  been  duly  published  in  the  Staxxtscov/rarU,  it 
might  have  been  contended  on  behalf  of  the  defendant  that 
the  Prockunaticm  had  been  validated,  and  we  should  then 
have  had  to  settle  the  point  to  which  I  have  above  referred. 
But  no  such  publication  followed.  Files  of  the  8ta>atscawrant 
were  produced  to  the  Court  covering  the  period  from  the  7th  to 
the  80th  May,  1900,  and  the  Resolution  does  not  appear  in  any 
of  them.  Lord  Roberts  entered  Pretoria  on  the  5th  June,  and 
the  number  of  the  30th  May  was  the  last  issue  of  the  StacUS" 
courant  The  minutes  of  the  Volksraad  meeting  of  the  8th 
Kay  were  duly  sent  to  the  printer,  but  in  the  usual  course  it 
took  several  weeks  before  publication  followed,  and  in  the  pre- 
sent case  it  is  clear  that  they  were  never  published.  Mr, 
Loveday  saw  a  rough  proof  at  the  printers,  and  another  witness 
was  called  who  endeavoured  to  obtain  a  copy,  but  without  suc- 
cess. The  secretary  of  the  First  Volksraad,  who  gave  evidence 
in  the  case,  would  presumably  have  known  of  the  fact  had  there 
been  publication,  but  he  was  unable  to  carry  the  matter  further ; 
and  the  only  conclusion  at  which  it  is  possible  to  arrive  is,  as  I 
have  said,  that  there  was  no  publication  of  the  Resoluti(»  in 
question. 

If  that  be  the  case,  then  there  was  no  ratification ;  it  does  not 
affect  the  matter  that  publication  was  prevented  by  causes  over 
which  the  Volksraad  had  no  control.  The  rule  of  the  Roman- 
Dutch  law  on  the  point  is  absolute :  without  promulgation  there 
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is  no  life  in  the  Law ;  and  until  duly  published  the  Resolution, 
in  80  far  as  it  purported  to  be  a  statutory  enactment,  was  a  dead 
thing.  Under  these  circumstances  I  am  of  opinion  that  the  Rent 
Proclamation  issued  by  President  Eruger  on  the  25th  October, 
1899,  is  invalid,  and  that  it  does  not  possess  and  never  did  pos- 
sess the  force  of  law. 

The  third  defence  raised  by  the  defendant  therefore  falls 
away,  and  judgment  must  be  for  the  plaintiff  for  the  sum  of 
£1020,  and  the  lease  between  the  parties  must  be  dedared  can- 
celled as  from  the  23rd  June,  1902. 

On  the  claim  in  reconvention  an  order  will  be  made  in  terms 
of  the  offer  of  the  plaintifik  that  the  defendant  (plaintiff  in  re- 
convention) be  allowed  to  remove  the  improvements  made  and 
erected  by  him  on  the  leased  premises  on  payment  by  him  of  the 
rent  due. 

The  costs  of  the  acticm  must  be  borne  by  Aronson,  the 
defendant 

Solomon,  J. :  I  agree  that  our  judgment  should  be  for  the 
plaintiff  in  this  case,  and  in  the  observations  which  I  am  about  to 
make  I  propose  to  confine  myself  entirely  to  a  consideration  of 
the  important  question  of  law  which  has  been  raised  regarding 
the  validity  or  otherwise  of  President  Kruger's  Proclamation  of 
the  25th  October,  1899.  The  defendant  claims  that  he  is  relieved 
from  the  payment  of  his  rent  for  a  portion  of  the  term  of  his 
lease  by  virtue  of  this  Proclamation,  which  he  maintains  has  the 
force  of  law,  and  which  provides  amongst  other  things  that 
lessees  of  houses  in  which  liquor  trade  shall  have  been  carried  on, 
and  which  have  been  closed  by  virtue  of  the  Resolution  of  the 
Executive  Council,  art.  907,  dated  the  2nd  October,  1899,  shall 
be  exempted  from  the  payment  of  rent  from  the  date  of  the  pro- 
clamation of  martial  law  until  its  withdrawal.  It  is  unnecessary 
for  my  present  purpose  to  consider  what  period  of  time  would  be 
covered  by  this  provision,  nor  whether  the  fact  that  the  premises 
in  question  were  not  let  as  licensed  premises  would  have  any 
bearing  on  the  case ;  for  upon  the  general  question  raised  by  the 
defendant  I  have  come  to  the  conclusion  that  the  Proclamation 
has  not  the  force  of  law. 

Now  it  is  «lear.  in  the  first  place  that  there  is  nothing  on  the 
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faee  of  the  Prodamation  itself  to  show  that  it  is  a  Law.  It  was 
puhliAed  by  the  President  with  the  advioe  and  consent  of  the 
Executive  Council ;  but  under  the  Qrondwet  the  Executive  C!oun- 
cil  has  merely  administrative  but  no  legislative  power,  that  power 
being  vested  solely  in  the  Volksraad. 

Consequently  it  became  necessary  for  the  defendant's  counsel 
to  travel  beyond  the  limits  of  the  Proclamation  itself,  and  to 
prove  by  extraneous  evidence  that  it  had  the  force  of  law.  Now 
it  has  been  clearly  established  that  this  Proclamation  was  issued 
by  virtue  of  a  Resolution  of  the  First  Volksraad  passed  on  the 
28th  September,  1899.  On  the  previous  day  a  letter  was  received 
by  the  Chairman  of  the  First  Volksraad  from  the  State  Secre* 
tary,  the  precise  terms  of  which  are  of  the  greatest  importance 
in  this  case,  and  which  reads  as  follows : — 

"  As  in  view  of  the  public  state  of  affairs  it  is  probable  that 
your  honourable  body  will  speedily  prorogue,  and  as  it  is  neces- 
sary to  make  provision  for  the  administration  of  the  country 
during  such  prorogation,  I  have  received  instructions  from  the 
Executive  Council  to  request  your  honourable  assembly  to  pass  a 
Resolution  whereby  the  Government  will  be  empowered  after  the 
prorogation  of  your  honourable  body  to  take  resolutions  and  to 
give  instructions  which  may  be  found  necessary  in  the  interests 
of  the  country,  and  that  such  resolutions  and  instructions  shall 
have  the  force  of  law  until  your  honourable  body  shall  have 
further  resolved  thereon." 

That  letter  was  submitted  to  the  First  Volksraad,  and  on  the 
next  day  the  following  Resolution  was  taken  upon  it  in  secret 
sesision : — 

"  The  First  Volksraad  assembled  in  secret  session,  having  con- 
sidered both  the  Government  minutes  with  reference  to  proclaim- 
ing of  martial  law  and  with  reference  to  request  of  authority 
during  time  of  war,  resolves  to  approve  of  both  minutes  above 
referred  to  luid  to  give  the  Government  the  power  to  publish  this 
Resolution  when  it  appears  serviceable  to  do  so." 

The  Resolution  passed  on  the  28th  September  was  not  pub- 
lished until  the  4th  November,  another  very  important  fact  in 
the  case ;  but  before  that  date  the  Executive  Council,  on  the  24th 
October,  passed  the  Resolutions  which  were  subsequently  embodied 
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and  published  in  President  Kruger's  Proclamation  of  the  25th 
October,  1899,  which  is  now  under  consideration.  That  Pro- 
clamation was  first  published  on  the  above  date  in  the  Stciata- 
courant,  and  was  subsequently  republished,  appearing  for  the 
last  time  on  the  8th  November,  1899. 

Thereafter  on  the  7th  May,  1900,  the  First  Volksraad  met  in 
session,  and  the  President's  speech  setting  forth  the  subjects 
which  it  was  proposed  by  the  Executive  Council  to  lay  before 
the  Raad  for  its  consideration  was  read.  Art.  14  of  that  speech 
is  as  follows : — 

"  In  accordance  with  the  authority  given  by  your  honourable 
body  by  Resolution  dated  the  28th  September,  1899,  the  Govern- 
ment hasi,  as  circumstances  required,  passed  Resolutions  and  put 
them  into  operation.  The  Government  hopes  that  its  action  in 
this  respect  will  meet  with  your  approval,  and  desires  from  you 
instructions  to  proceed  in  the  same  manner  in  the  future." 

And  upon  this  article  the  Volksraad  minutes  of  8th  May, 
1900,  are  as  foltows :  "  The  point  in  the  Order  accepted  as  notice 
with  contra  votes  of  Messrs.  van  Rensburg  and  Erasmus,  who 
said  they  had  voted  against  because  they  were  against  the  Pro- 
clamation with  regard  to  house  rent." 

Now  it  seems  clear  that  these  minutes  were  never  published 
in  the  Staatscourant ;  no  copy  of  that  paper  can  be  produced 
containing  such  minutes ;  and  the  evidence  called  in  the  case 
established  to  my  mind  the  fact  that,  though  a  proof  was  printed 
which  was  seen  amongst  others  by  Mr.  Loveday,  the  Staata- 
courant  itself,  owing  to  the  occupation  of  Pretoria  by  the  British 
forces,  never  made  its  appearance. 

Upon  these  facts  Mr.  Smuts  contends  that  by  the  Resolution 
of  the  28th  September,  1899,  the  First  Volksraad  delegated  full 
legislative  power  to  the  Executive  Council,  subject  to  their  ulti- 
mate right  to  alter  or  disallow  any  Law  so  made  by  the  Council ; 
that  consequently  the  Proclamation  of  the  25th  October,  1899, 
upon  its  publication  in  the  Staatscourant  had  the  force  of  law 
until  it  was  set  aside  bj^  the  Firat  Volksraad ;  that,  so  far  from 
being  set  aside,  the  Proclamation  was  subsequently,  on  the  8th 
May,  1900,  confirmed  by  the  First  Volksraad ;  and  lastly,  that 
even  if  the  Proclamation  in  the  first  instance  had  not  the  force 
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of  law,  the  sabeequent  ratification  thereof  by  the  First  Volksraad 
on  the  8th  May,  1900,  made  it  a  Law  passed  by  the  supreme 
legislative  power. 

For  the  plaintiffs,  Mr.  Cnrlewia  broadly  contends  that  in  the 
first  instance  the  Volksraad  had  no  power  to  delegate  to  the 
Executive  Council  general  authority  to  legislate,  and  that  even 
if  it  had,  such  delegation  could  only  be  effected  by  means  of  a 
Law  properly  passed  and  not  by  a  Resolution.  In  the  view  I 
take  of  the  case,  however,  it  is  not  nece.ssfffy  to  express  any 
opinion  upon  these  legal  questions ;  for  I  am  prepared  to  decide 
in  favour  of  the  plaintiff  upon  the  further  grounds  raised  by  Mr. 
CwrUwia  in  the  course  of  his  argument. 

These  grounds  are :  First,  that  even  assuming  that  the  Volks- 
raad could  by  Resolution  delegate  to  the  Executive  Council 
authority  to  legislate,  the  Proclamation  of  the  25th  October, 
1899,  was  uUra  vires,  being  in  excess  of  the  power  conferred  on 
the  Executive  Council  by  the  Resolution  of  the  28th  September, 
1899,  and  that  it  had  not  been  subsequently  ratified  by  the  First 
Volksraad  in  such  a  way  as  to  give  it  legislative  effect;  and 
secondly,  that  the  Resolutions  of  the  Executive  Council  contained 
in  the  Proclamation  of  the  25th  October,  1899,  were  passed  and 
published  before  the  Volksraad  Resolution  of  the  28th  September, 
1899,  which  contained  the  legislative  authority  under  which  they 
purported  to  act,  had  been  promulgated,  and  consequently  they 
had  no  power  to  legislate  at  that  time  under  that  Resolution. 

Now,  first  with  regard  to  the  extent  of  the  authority  con- 
ferred upon  the  Executive  Council  by  the  Resolution  of  the  28th 
September,  1899,  it  was  argued  by  Mr.  Smuts  that  full  powers 
of  legislation  were  thereby  delegated  to  the  Executive  Council. 
In  my  opinion,  however,  the  proposition  thus  laid  down  is  far 
too  broadly  stated.  I  cannot  imagine,  for  instance,  that  by 
virtue  of  this  Resolution  the  Executive  Council  would  have  had 
the  power  to  pass  Laws  altering,  for  example,  the  common  law 
of  the  land,  repealing  statutes,  or  amending  the  Grondwet  itself. 
Could  the  Council,  for  instance,  have  abolished  tacit  hypothecs,  or 
put  an  end  to  the  law  of  community  of  property,  or  repealed  the 
mining  laws,  or  amended  the  franchise  law  of  the  Republic? 
These  are,  of  course,  extreme  cases,  and  it  may  be  said  that 
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legislatioi)  of  this  nature  would  never  have  suggested  itself  fo 
them;  but  at  the  same  time,  if  the  defendant's  contention  is 
sound,  such  laws  would  clearly  have  been  within  their  power« 
If,  however,  it  had  been  the  intention  of  the  Volksraad  to  vest 
in  the  Executive  C!ouncil  during  the  recess  the  same  powers  of 
legislation  as  they  themselves  possessed,  I  think  very  different 
language  would  have  been  used  in  the  Resolution ;  and  if  that 
was  their  real  intention,  I  can  only  say  that  in  my  opinion  they 
have  failed  entirely  to  give  effect  to  it.  Of  course  we  must 
gather  their  intention  only  from  the  terms  of  the  Resolution 
itself;  nor  can  the  Executive  CJoundl  claim  any  authority  outside 
the  four  comers  of  that  Resolution.  Moreover,  in  my  qpinion 
the  authority  thus  delegated  should  be  strictly  construed,  and 
should  not  be  taken  to  include  any  power  not  clearly  dedudble 
from  its  terma  Now  if  we  look  at  the  letter  of  the  State  Secre- 
tary which  was  embodied  in  the  Resolution  of  the  28th  Septem* 
ber,  1899,  we  find  that  it  begins  with  these  words,  ''As  it  is 
necessary  to  make  provision  for  the  administration  of  the  country 
during  the  prorogation  " — words  which  show  that  the  object  of  the 
letter  was  to  obtain  for  the  Executive  special  powers  of  admini- 
stration during  the  emergency  which  had  arisen.  These  are 
important  words,  and  they  must  be  read  in  connection  with  the 
subsequent  part  of  the  letter  empowering  the  Council  "to  take 
resolutions  and  to  give  instructions  which  may  be  found  neces- 
sary in  the  interests  of  the  country  " — an  authority  which,  even  if 
notjqpalified  by  the  preceding  words,  to  my  mind  import  rather 
acts  of  administration  than  legislation  pure  and  simple. 

But  if  the  Resolution  be  read  as  a  whole,  the  proper  construc- 
ticm,  in  my  opinion,  to  be  placed  upon  it  is  that  it  conferred  upon 
the  Executive  Council  authority  to  make  Laws  giving  legislative 
sanction  to^acts  of  administration  not  falling  within  the  ordinary 
powers  of  the  Qovemment.  Instances  of  such  acts  were  sug- 
gested in  the  course  of  the  argument  For  example,  the  raising  of 
a  loan  for  war  expenditure,  the  closing  of  licensed  premises  during 
the  time  of  war,  the  taking  of  private  property  for  the  benefit  of 
the  State — these  and  similar  acts  of  administration  which  might 
become  necessary  in  the  interests  of  the  country  during  time  of 
war  would  not  fall  within  the  ordinary  powers  of  the  Executive ; 
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and  for  the  porpoee  of  legalising  such  acts  authority  was  given 
to  the  Executive  to  make  Resolutions  which  should  have  the 
force  of  law.  The  English  practice  in  similar  circumstances 
would  be  to  commit  the  illegal  acts  under  the  cloak  of  martial 
law,  and  to  obtain  an  act  of  indemnity  thereafter  from  the  legis- 
lature; whelreas  the  Republic  adopted  the  expedient  of  delegating 
certain  powers  of  legislation  to  the  Executive,  thus  enabling  them 
to  legalise  the  acts  before  they  were  committed. 

If  this,  then,  be  the  proper  construction  to  place  upon  the 
Resolution  of  the  28th  September,  1899,  I  am  of  opinion  that 
the  Proclamation  of  the  25th  October,  1899,  was  in  excess  of  the 
powers  conferred  upon  the  Etecutive  Council.  That  Proclama- 
tion had  no  concern  with  the  administration  of  the  country ;  it 
was  enacted  in  the  interests  of  one  section  of  the  inhabitants  of 
the  country  to  the  detriment  of  another  section ;  it  was  general 
in  its  terms,  and  not  even  limited  in  its  application  to  the  bur- 
ghers of  the  State,  so  that  the  effect  might  bs  in  some*  cases  to 
forfeit  the  property  of  the  burghers  while  relieving  strangers 
from  the  payment  of  their  just  debts ;  it  was  an  arbitrary  inter- 
ference with  contracts  made  by  private  individuals  without  any 
corresponding  benefit  to  the  State. 

Mr.  SmtUa  has  contended  that  similar  powers  of  legislation 
had  on  previous  occasions  been  conferred  upon  the  Executive, 
and  he  has  referred  us  to  Volksraad  Resolutions  of  the  9th 
August,  1890,  and  the  7th  August,  1891>  as  instances  in  point 
But  the  fact  that  similar  authority  had  previously  been  given  to 
the  Executive  during  the  ordinary  recess,  and  when  there  was  uo 
special  necessity  for  legislation,  seems  to  indicate  that  the  powers 
were  conferred  rather  for  administrative  than  for  legislative 
purposes ;  nor  am  I  aware  of  any  Law  being  passed  under  such 
authority  of  the  nature  of  the  one  now  called  in  question.  On 
the  whole,  therefore,  I  am  of  opiniop  that  President  Kruger's 
Proclamation  is  not  covered  by  the  terms  of  the  Resolution  of  the 
28th  September,  1899^  and  that  consequently  it  did  not  upon 
publication  have  the  force  of  law. 

But  then  it  is  argued  on  behalf  of  the  defendant  that  the 
subsequent  adoption  of  this  Proclamation  by  the  First  Vdksrated 
on  the  8th  May,  1900,  constituted  it  a  Law  passed  by  the 
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supreme  legislative  body.  Now  it  seems  dear  that  on  that  date 
the  First  Volksraad  did  approve  of  the  Proclamation.  The 
minutes  show  tliat  the  Proclamation  was  discussed  in  the 
Volksraad  and  met  with  the  approbation  of  the  majority  of  the 
members.  No  formal  Resolution,  however,  was  passed  adopting 
and  embodying  the  terms  of  the  Proclamation,  the  minutes 
merely  stating  that  "the  point  in  the  Order  was  accepted  for 
notice,"  meaning  thereby,  as  I  understand,  that  the  Proclamation 
was  "  noted  and  recorded,"  this  being  the  general  form  by  which 
the  acts  of  the  Second  Volksraad  were  approved  by  the  First 
Volksraad.  Whether  such  an  approval  of  the  Proclamation 
without  anything  further  being  done  could  be  held  to  constitute 
its  provisions  a  Resolution  of  the  First  Volksraad  seems  to  me 
extremely  doubtful,  and  upon  this  point  there  is  an  instructive 
decision  of  the  Privy  Council  in  the  case  of  Cameron  v.  Kyte, 
reported  in  12  English  Reports,  334. 

In  that  case  the  Governor  of  the  colony  of  Berbice,  who 
possessed  no  legislative  power  except  with  the  consent  of  the 
Court  of  Policy,  issued  a  notification  reducing  the  commission 
payable  to  the  vendue  master  on  all  sales  by  public  auction  from 
5  per  cent  to  1^  per  cent.  This  notification  was  held  by  the 
Privy  Council  to  be  invalid,  as  the  Governor  had  no  authority  to 
make  laws.  In  the  course  of  his  judgment  in  that  case  Baron 
Parke  said :  ''It  was  admitted  on  the  part  of  the  respondent  that 
the  Governor  with  consent  of  the  Court  of  Policy  could  have 
reduced  the  rate  of  compensation ;  but  although  the  Governor's 
notification  was  by  him  communicated  to  the  Court  of  Policy  on 
the  7th  January,  1811,  and  that  Court,  as  appears  by  its  minutes 
of  the  11th  January,  1811,  expressed  its  approbation  of  the 
Governor's  conduct  in  having  done  so,  it  was  insisted  tliat  this 
did  not  constitute  a  consent  by  that  Court  in  the  sense  in  which 
such  consent  was  required  to  give  validity  to  the  measure, 
namely,  as  a  legislative  Act  of  the  Governor  and  Court  of  Policy; 
and  we  are  all  clearly  of  that  opinion." 

The  decision  seems  curiously  applicable  to  the  present  case ; 
but  it  is  unnecessary  to  express  any  decided  opinion  upon  this 
point,  inasmuch  as,  even  if  we  held  that  there  was  a  formal 
Resolution  of  the  Volksraad  adopting  the  provisions  of  the 
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Prodamabion,  the  evidence,  is  clear  that  these  minutes  were  neVer 
promulgated,  and  consequently  never  could  have  become  law. 
That  promulgation  was  necessary  in  the  Transvaal  to  give  effect 
to  a  Law  is  practically  admitted.  That  was  the  common  law  of 
the  country,  and,  moreover,  it  is  specially  provided  for  in  the 
Orondwet,  which  enacted  in  sec  90  of  Law  No.  2  of  1896  that 
the  President  should  cause  any  Law  or  Resolution  which  had 
been  passed  by  the  First  Volksraad  to  be  published  by  notice  in 
the  Staatscowrant,  whereupon  such  Law  or  Resolution  should 
come  into  force.  Now,  as  I  have  already  pointed  out,  though 
these  minutes  were  sent  to  the  Government  printer,  they  were 
never  actually  published  in  the  Staaiacaurant  owing  to  the 
occupation  of  Pretoria  by  the  British  troops ;  and  for  this  reason 
alone,  apart  from  any  other  defects,  they  never  could  have 
acquired  the  force  of  law.  It  is  true  that  the  Proclamation  itself 
had  already  been  published  in  the  Staatscouixtnt,  and  had  thus 
been  communicated  to  the  people ;  but  seeing  that  ib  was  com- 
petent for  the  Volksraad  to  amend  or  revoke  any  or  all  of  its 
provisions,  it  is  clear  that  such  publication  canngt  be  held  to  be 
promulgation,  just  as  the  publication  of  a  bill  in  the  Oazette 
cannot  dispense  with  the  necessity  of  promulgation,  even  if  it  be 
passed  by  the  legislature  without  alteration.  For  all  these 
reasons  I  am  of  opinion  that  the  Proclamation  of  the  25th 
October,  1899,  has  not  the  force  of  law.  I  have  discussed  this 
part  of  the  case  at  such  great  length  that  I  shall  add  only  a  few 
words  upon  the  second  ground,  which  in  my  opinion  compels  us 
to  come  to  the  conclusion  that  the  Proclamation  is  invalid. 

That  ground  is  that,  whereas  the  Resolutions  of  the  Executive 
Council  as  set  forth  in  the  Proclamation  were  passed  by  them  on 
the  24th  October,  and  published  on  the  25th  October,  the 
Volksraad  Resolution  itself  under  which  they  purported  to  act 
was  not  promulgated  until  a  later  date,  viz.  the  4th  November. 
Consequently  that  Resolution  had  no  legal  effect  at  the  time  when 
the  Executive  passed  and  published  the  provisions  embodied  in 
the  Proclamation,  and  the  Council  therefore  at  that  time  had 
no  legislative  powers.  It  seems  clear,  therefore,  that  on  the 
25th  October  the  Proclamation  could  not  possibly  have  had  the 
force  of  law.     Was  it  then  validated  by  the  promulgation  on  the 
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4th  November?  I  think  not.  The  effect  of  the  promulgation 
was  to  constitute  the  Executive  Council  from  that  date  a  legis- 
lative body,  but  before  that  date  they  had  no  power  to  legislate. 
In  order  to  have  given  legal  effect  to  the  Proclamation,  it  would 
have  been  nece&sary  for  the  Executive  Council  after  the  4th 
November  to  have  formally  resolved  to  adopt  its  provisions,  and 
thereafter  to  have  duly  promulgated  such  Resolution.  But  it  is 
argued  that  the  publication  in  the  StoLotscoiLrant  of  the  8th 
November  cured  any  defect.  I  cannot  think,  however,  that  i£ 
had  any  such  effect.  That  publication  was  not  intended  to  be 
the  promulgation  of  a  Law ;  the'  promulgation  in  the  opinion  of 
the  Executive  Council  had  already  taken  place,  and  the  publi- 
cation was  purely  an  act  of  the  Qovernment  printer  in  the 
ordinary  routine  of  his  office  notifying  to  the  public  that  this 
Proclamation  had  become  law  on  the  25th  October.  Had  there 
been  on  the  8th  November  a  special  Proclamation  authorised  by 
the  Executive  Council  for  the  purpose  of  promulgating  a  Law, 
which  up  to  that  time  had  not  come  into  operation,  there 
might  have  been  force  in  the  contention  of  the  defendant's 
counsel ;  but  to  give  legislative  effect  to  such  a  publication  as 
actually  took  place  would  be  to  transfer  jbo  some  extent  the 
legislative  power  from  the  Executive  Council  to  a  subordinate 
Government  official. 

This  appears  to  me,  therefore,  to  be  a  fatal  defect  which 
could  only  have  been  cured  by  the  JFirst  Volksraad  subsequently 
passing  and  promulgating  a  Resolution  embodying  the  provisions 
of  the  Proclamation ;  and  for  the  reasons  which  I  have  already 
given  upon  the  first  part  of  this  case,  I  am  of  opinion  that  this 
was  never  done. 

The  point  with  which  I  have  just  been  dealing  is  of  course  a 
highly  technical  one ;  but  at  the  same  time  I  consider  that  it  is 
of  the  utmost  importance  that  all  essential  formalities  required 
in  the  process  of  legislation  should  be  strictly  observed,  and 
that  the  failure  to  comply  therewith  cannot  be  overlooked. 

For  air  these  reasons  I  hold  that  the  Proclamation  in  question 
is  invalid,  and  that  our  judgnlent  should  be  in  the  terms  stated 
by  the  Chief  Justice. 

Smith,  J. :  The  plaintii&  claim  the  sum  of  £1020  as  rent  due 
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under  a  oontract,  of  lease  dated  the  8th  February,  1897,  and  a 
declaration  that  the  lease  is  cancelled. 

The  facts  are  shortly  as  follows :  The  plaintiflb  leased  to  one 
Abelheim  certain  premises  in  Pretoria  for  a  period  of  six  years 
from  the  1st  March,  1897,  at  a  monthly  rental  specified  in  the 
lease.  The  lease  gave  the  lessee  the  right  to  carry  on  a  liquor 
trade  on  the  premises  if  he  could  obtain  the  requisite  licence, 
and  was  in  September  of  the  same  year  ceded  to  the  defendant 
A  liquor  licence  was  obtained,  and  the  defendant  carri^  on 
business  on  the  premises  until  the  beginning  of  October,  1899, 
when  in  consequence  of  the  apprehended  outbreak  of  war  all 
licensed  houses  were  closed  by  virtue  of  a  Resolution  of  the 
Executive  Council.  The  defendant  still  continued  to  sell  liquor 
to  persons  provided  with  a  special  permit  up  to  some  time  in  the 
month  of  January,  1900.  In  that  month  the  sale  under  special 
permits  was  put  an  end  to,  and  no  more  liquor  was  sold  on  the 
prenuses  up  to  the  end  of  June,  1900.  The  defendant  then  ob- 
tained a  licence  from  the  British  authorities  and  carried  on 
business  up  to  the  19th  December,  1900,  when  he  was  arrested 
on  a  charge  of- contravening  certain  martial  law  regulations,  on 
which  charge  he  was  subsequently  convicted  and  fined  in  January, 

1901.  Defendant  paid  rent  from  the  1st  July  to  the  30th  Novem- 
ber, and  admits  that  he  owes  the  rent  from  the  1st  to  the  19th 
December. 

The  licence  under  which  he  sold  liquor  would  appear  to  have 
expired  in  December,  as  at  the  beginning  of  January,  and  before 
'  his  trial  and  conviction,  he  applied  for  a  renewal  or  for  a  new 
licence  and  was  refused.  On  the  20th  January  he  opened  the 
premises  and  carried  on  the  business  of  a  general  storekeeper 
up  to  the  30th  March,  when,  finding  the  business  unprofitable, 
he  closed  the  premises  and  left  the  country.    On  the  23rd  June, 

1902,  the  plaintiflb  gave  him  notice  of  cancellation  of  the  lease. 
They  claim  £310,  being  rent  from  the  1st  October,  1899,  to  the 
30th  June,  1900,  apd  £710  rent  from  the  Ist  December,  1900,  to 
the  23rd  June,  1902.  With  regard  to  the  amount  of  £310  for 
the  period  from  the  1st  October,  1899,  to  the  30th  June,  1900, 
the  defendant  maintains  that  he  is  not  liable  to  pay  any  rent  by 
virtue  of  President  Kruger's  Proclamation  of  the  25th  October, 
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1899;  he  admits  and  tenders  the  rent  due  from  the  Ist  December, 

1900,  to  the  19th  December,  1900;  he  asserts  that  he  was  then 
deprived  of  all  use  of  the  premises,  and  his  licence  was  taken 
away  by  the  British  authorities,  and  that  consequently  he  is  not 
liable  for  any  rent  up  to  the  20th  January,  1901 ;  for  the  period 
from  the  20th  January,  1901,  to  the  10th  September,  1901,  when 
he  asserts  that  the  premises  were  taken  over  by  the  military 
authorities,  he  tenders  rent  at  the  rate  of  £10  per  month,  which 
he  contends  is  a  reasonable  rate,  and  from  the  10th  September, 

1901,  to  the  23rd  June,  1902,  he  denies  the  liability  to  pay  any 
rent  at  alL 

I  will  in  the  first  place  deal  with  the  liability  of  the  defend- 
ant for  the  payment  of  the  £310.  This  part  of  the  case  depends 
entirely  upon  the  validity  or  otherwise  of  the  Proclamation  of 
the  26th  October,  1899,  which  for  convenience  I  will  hereafter 
refer  to  as  the  Rent  Proclamation.  The  Proclamation  provides 
that :  "  Lessees  of  houses  or  portions  thereof  in  which  a  liquor 
trade  shall  have  been  carried  on,  which  trade  is  at  present  by 
order  of  the  •Qovemment  under  and  by  virtue  of  Executive 
Council  Resolution,  art  No.  907,  dated  2nd  October,  1899,  pro- 
hibited, shall,,  so  long  as  the  said  Executive  Council  Resolution 
shall  remain  in  force,  have  the  benefit  of  the  like  favourable 
provisions  that  lessees  of  dwelling-houses  enjoy  as  aforesaid." 
These  favourable  provisions  are  that  during  the  continuance  of 
martial  law  the  owners  or  lessors  of  dwelling-houses  have  no 
right  to  claim  any  rent  from  their  lessees,  and  that  after  martial 
law  has  been  withdrawn  the  owners  and  lesidors  shall  have  "  no 
recourse  whatsoever  in  respect  of  any  of  the  i-ents  as  aforesaid." 
If  this  Proclamation  has  the  force  of  law  it  appears  to  me  that 
the  plaintiffs'  claim  in  respect  of  the  period  from  the  1st  October, 
1899,  to  the  30th  June  must  be  dismissed. 

It  appears  from  the  evidence  before  us  that  this  Proclamation 
was  made  under  the  following  circumstances.  On  the  28th 
September,  1899,  a  minute  of  the  Executive  Council  was  laid 
before  the  First  Volksraad  assembled  in  secret  session,  which  re- 
quested that  in  view  of  the  public  state  of  affairs  and  of  a  pro- 
bable early  adjournment  of  the  Volksraad,  and  the  necessity  of 
making  provision  for  the  administration  of  the  country  during 
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sach  prorogation,  the  Yolksraad  should  pass  a  Resolution  (beduit) 
empowering  the  Government  "  to  take  resolutions  (beduiten)  and 
to  give  instructions  which  may  be  found  necessary  in  the  interests 
of  the  country,  and  that  such  resolutions  and  instructions  shall 
have  force  of  law  until  your  honourable  body  shall  have  further 
resolved  thereon."  The  Yolksraad  in  compliance  with  the  request 
passed  a  Resolution  approving  the  minute,  and  gave  the  Qovem- 
ment  the  power  to  publish  this  Resolution  "  when  it  appears  ser- 
viceable so  to  do." 

On  the  24th  October,  1899,  a  draft  of  the  Rent  Proclamation 
^as  considered  by  the  Executive  Council,  professing  to  act  under 
the  Yolksraad  Resolution,  and  approved  of)  and  the  President 
advised  to  publish  the  same  immediately.  It  was  accordingly 
published  in  the  Staatscourant  on  the  26th  October,  and  in  ac- 
cordance with  the  usual  practice,  on  two  subsequent  occasions,  the 
last  publication  being  on  the  8th  November.  On  the  4th  Novem- 
ber the  minutes  of  the  meeting  of  the  secret  session  of  the  Yolks- 
raad of  the  28th  September,  including  the  beduit,  were  published 
in  the  Staatscotirant,  the  consent  of  the  Yolksraad  to  the  publica- 
tion, rendered  necessary  where  the  session  was  secret  by  art  65 
of  the  Qrondwet,  being  contained  in  the  bealmt  itself. 

At  a  session  of  the  First  Yolksraad  on  the  8th  May,  1900,  a 
Resolution  wa«  passed  confirming  the  Resolutions  taken  or  passed 
by  the  Government  under  the  authority  conferred  by  the  Yolks- 
raad Resolution  of  the  28th  September.  There  is  evidence  that 
the  minutes  of  the.  Yolksraad  containing  this  Resolution  were  sent 
to  the  Government  printing  establishment  for  publication  in  the 
Staatacourant,  but  there  is  no  evidence  that  such  publication  ever 
took  place.  Up  to  the  30th  May,  on  which  date,  so  far  as  is 
known,  the  last  number  of  the  Staatscourant  was  issued,  the 
minutes  certainly  were  not  published,  and  on  the  6th  June  the 
town  of  Pretoria  was  entered  by  the  British  forces.  I  think  that 
we  may  safely  assume,  therefore,  that  as  a  matter  of  fact  there 
was  no  publication  of  the  Resolution  of  the  8th  May. 

Under  these  circumstances  the  following  questions  appear  to 
me  to  arise :  (1)  Would  the  First  Yolksraad  itself  have  had  the 
power  to  enact  such  provisions  as  those  contained  in  the  Rent 
Proclamation  by  Resolution,  or  would  a  Law  have  been  neces- 
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8ary  ?  (2)  C!ould  the  First  Volksraad  delegate  this  power  to  the 
Oovemment  ?  (3)  If  so,  did  the  Resolution  in  fiu^  give  authority 
to  the  Oovemment  to  issue  such  a  proclamation  as  the  Rent 
Proclamation  ?  (4)  If  this  Resolution  did  authorise  the  Govern- 
ment to  issue  such  a  proclamation,  was  the  Resolution  of  any 
force  and  effect  until  it  had  been  published  in  the  Staatacourant  t 
(5)  If  publication  of  the  bedtdt  was  necessary  before  it  could  be 
acted  on,  can  the  Proclamation  made  on  the  25th  October,  under 
an  authority  which  did  not  in  fact  then  exist,  have  any  force  or 
effect,  and  does  the  fact  that  it  was  published  in  the  StaaU- 
caurant  of  the  8th  November,  and  after  the  publication  of  the 
beduii,  render  it  valid  ? 

Some  of  these  are  questions  of  great  difficulty  and  have 
been  the  subject  of  conflicting  decisions  in  the  late  High  Court. 
It  is  not  necessary  for  the  purpose  of  my  decision  to  discuss  or 
decide  them  all,  for  if  I  assume  in  the  defendant's  favour  that 
the  First  Volksraad  had  the  power  of  legislating  by  Resolution, 
that  it  could  delegate  this  power  to  the  Oovemment,  and  that 
the  terms  of  the  Resolution  of  the  28th  September  are  sufficiently 
wide  to  authorise  .the  making  of  the  Rent  Proclamation  by  the 
Oovemment,  I  have  come  to  the  conclusion  that  the  Resolution 
of  the  28th  September  had  no  force  or  effect  until  it  was 
published  in  the  StaatscoaranU  and  that  the  Rent  Proclamation, 
having  been  made  and  promulgated  prior  to  that  date,  cannot 
have  the  force  and  effect  of  Bt  Law,  and  is  therefore  null  and  void. 

Assuming  that  the  Volksraad  could  delegate  its  powers,  it 
could  not  delegate  any  greater  power  than  it  possessed,  and  it 
will  be  necessary  to  state  very  briefly  my  view  of  those  powera 
I  can  come  to  no  other  conclusion  than  that  the  Volksraad 
derives  its  authority  from,  and  is  subject  to,  the  limitations 
contained  in  the  Orondwet.  It  is  true  that  the  Orondwet  now 
in  force  was  enacted,  so  far  as  I  am  aware,  by  the  Volksraad,  and 
that  thus  we  are  faced  by  the  apparent  anomaly  that  the 
Volksraad  is  the  creature  of  itself.  Whatever  may  have  been^ 
the  inception  of  the  first  Orondwet,  it  is  beyond  dispute  that  the 
Volksraad,  which  derived  its  authority  from  it,  has  amended  it, 
repealed  it,  and  replaced  it  by  the  Orondwet  which  at  the  time 
the  Rent  Proclamation  was  issued  was  styled  Lkw  No.  2  of  1896. 
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It  19  too  late  to  inquire  whether  the  original  Orondwet  of  1858,  the 
inception  of  which  is  described  by  Jorissen,  J.,  in  his  judgment 
in  the  case  of  the  Trustees  of  Dome  v.  Bok,  could  be  legally 
amended  or  repealed  by  the  Volksraad ;  we  must,  I  think,  take  it 
as  a  fact  that  the  people,  the  ultimate  source  of  authority  in  a 
republic,  have  recognised  the  fact  that  their  representatives,  the 
members  of  the  Volksraad,  did  treat  it  as  a  I/aw.  which  could  be 
amended  and  could  be  repealed!  However  great  the  anomaly,  I 
am  unable  to  discover  any  source  of  authority  for  the  rights  of 
the  Volksraad  at  the  period  I  am  dealing  with  other  than  Law 
No.  2  of  1896,  and  its  authority  being  derived  from  this  Law  it 
must  be  exercised  in  conformity  with  the  provisions  of  this  Law. 
Under  the  Law  the  Volksraad  was  invested  with  the  sole 
legislative  power,  but  the  mere  expression  of  its  will  within  the 
four  walls  of  the  Chamber  was  not  sufficient  to  make  the 
expression  of  that  will  of  binding  force  or  effect  as  a  Law. 
Something  more  was  required,  and  that  was  publication  by  the 
President  in  the  Staatscaurant  When  sec  90  declares  that  a 
Law  or  Resolution  shall  be  published,  and  that  when  published 
it  shall  come  into  force,  the  necessary  implication  is  that  until 
published  it  has  no  force.  I  can  place  no  other  construction  upon 
the  language,  and  I  therefore  hold  that  until  publication  in  the 
Siaatscov/rant  a  Law  or  Resolution  of  the  First  Volksraad  had 
not  the  effect  and  force  of  a  law.  It  is  admitted  that  the 
Resolution  of  the  28th  September  was  not  so  published  until  the 
4th  November,  and  before  that  date,  in  my  opinion,  it  had  no 
legal  force.  It  would  appear  to  follow  that  the  Proclamation  of 
the  25th  October,  which  could  derive  its  validity  from  that  Law 
alone,  must  be  vUra  vires,  as  an  act  done  under  an  authority 
which  did  not  exist. 

But  it  is  contended  that  a  publication  of  the  Proclamation  in 
the  Staatscaurant  of  the  8th  November  was  valid  as  an  act  done 
in  pursuance  of  an  existing  authority.  The  fact  that  one  pub- 
lication of  this  Proclamation  took  place  after  the  4th  November 
does  not,  under  the  circumstances,  appear  to  me  to  affect  the 
question.  It  was  promulgated  by  publication  on  the  26th  Octo- 
ber, and  if  valid  at  all  must  take  effect  from  that  day.  It  does 
not  purport  to  be  made  under  the  authority  of  the  Resolution, 
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which,  as  I  have  pointed  out,  had  not  at  that  date  the  force  of  law. 
What  was  published  in  the  Staaiacourant  of  the  8th  November 
was  a  Proclamation  of  President  Eruger  made  on  the  25th  Octo- 
ber, a  date  at  which  such  a  proclamation  could  not  have  the  force 
of  law.  The  publication  on  the  8th  November  was  not  the  act 
of  the  President  in  pursuance  of  the  powers  vested  in  him, 
but  the  act  of  the  Government  printer  in  the  ordinary  routine  of 
his  duty,  and  it  may  be  regarded  as  a  mere  accident  that  it  was 
published  after  the  publication  of  the  Resolution  of  the  28th 
September.  To  my  mind  it  was  not  such  a  publication  caused 
by  the  President  as  would  alone  give  it  the  force  of  law. 

There  only  remains  the  question  as  to  whether  the  Proclama- 
tion was  ratified  and  adopted  by  the  Yolksraad  at  its  meeting  in 
May,  1900.  As  I  have  said,  the  evidence  shows  that  though  the 
Yolksraad  on  the  8th  May,  1900,  intended  to  ratify  and  confirm 
the  Resolutions  passed  by  the  Government,  such  a  ratification  was 
never  effected  owing  to  the  cessation  of  the  publication  of  the 
8ta4it9cau/ra7U  consequent  on  the  occupation  of  Pretoria  by  the 
British  authorities  at  the  beginning  of  June. 

For  these  reasons  I  am  of  opinion  that  the  Rent  Proclama- 
tion had  not  the  force  of  law,  and  consequently  there  must  be 
judgment  for  the  plaintiffs  for  the  amount  of  £310. 

With  regard  to  the  claim  for  £710,  I  think  that  it  is  estab- 
lished that  it  was  in  consequence  of  the  defendant's  own  act  that 
the  premises  were  closed  from  the  19th  December,  1900,  to  20th 
January,  1901.  It  is  possibly  due  to  the  fact  of  his  arrest  and 
conviction  that  he  was  unable  to  procure  a  liquor  licence  in 
January,  1901 ;  but  whether  this  be  so  or  not,  the  plaintiffs  did 
not  guarantee  that  any  licence  would  be  granted.  When  he 
regained  possession  after  his  conviction  and  carried  on  business 
as  a  storekeeper,  the  fact  that  he  did  not  find  it  remunerative 
does  not  concern  the  plaintiffs,  and  he  cannot  escape  from  his 
liability  to  pay  rent  by  closing  the  premises  and  leaving  the 
country.  He  might  have  continued  in  occupation  and  carried  on 
business  the  whole  time,  and  is  not  entitled  in  my  judgment 
to  claim,  apart  from  the  Rent  Proclamation,  either  a  total  or 
partial  exemption  from  liability  to  pay  rent. 

For  these  reasons  I  find  that  the  plaintiffs  are  entitled  to 
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judgment  on  the  claim  for  the  full  amount  claimed,  with  costs. 
They  are  also  entitled  to  a  declaration  that  the  lease  was  can- 
celled as  from  the  23rd  June»  1902. 

No  question  arises  on  the  claim  in  reconvention  a&  the  plain- 
tiflb  are,  and  always  have  been,  willing  that  the  defendant  should 
remove  the  property  claimed  subject  to  their  lien  for  rent. 

The  defendants  in  reconvention  are  therefore  entitled  to  judg- 
ment on  the  daim  in  reconvention. 

Plaintiflb*  Attorney:  J.  H.  L.  Findlay;  Defendant's  Attor- 
neys: Stegmann,  Ewden  &  Roos. 


Rk  finestone. 

1902.   November  3.   Innes,  C.J.,  and  Solomon  and  Mason,  J.J. 

Martial  law, — Arrest  by  military. — Power  of  Supreme  Court  to  inquire 
into  arrest  by  military. — Prodamaiion  No.  14  of  1902,  see.  16. 

The  appellant  was  summarily  arrested  by  the  military  authorities  at 
Johannesburg  and  placed  in  confinement)  on  the  27th  October, 
1902.  At  the  time  there  were  in  existence  certain  military  regu- 
lations which  provided  that  persons  coming  to  reside  in  the  Trans- 
vaal must  have  a  residential  pass,  and  the  appellant  had  committed 
a  breach  of  these  regulations.  Sub^eo.  1  (since  repealed)  of  sec. 
16  of  Proclamation  No.  14  of  1902 — the  charter  which  constituted 
the  Supreme  Court — ^provided  that  "  no  action  or  other  legal  pro- 
-  ceeding  shall  be  maintainable  in  the  said  Court  against  the  Com- 
mander-in-chief or  against  any  person  acting  under  him  in  any 
command  or  capacity,  civil*  or  military,  for  or  on  account  or  in 
respect  of  any  acts,  matters  and  things  whatsoever  in  good  faith 
advised,  commanded,  ordered,  directed,  or  done  as  necessary  for  the 
suppression  of  hostilities  in,  or  the  maintenance  of  good  order  and 
Qovemment  or  for  the  public  safety  nf,  this  Colony."  Held  on 
appeal,  confirming*  the  decision  of  the  High  Courts  that  this 
limitation  of  the  jurisdiction  of  the  Supreme  Court  prevented  it 
from  exercising  the  power  of  inquiring  into  the  questions  whether 
martial  law  still  properly  existed  at  the  time,  and  whether  the 
action  of  the  military  in  arresting  and  confining  the  appellant  was 
right  or  wrong. 
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This  was  an  appeal  from  a  decision  of  WwaxLS,  J.,  in  the 
Witwatersrand  High  Court,  reported  in  [1902]  T.H.  227. 

The  appellant  had  returned  to  Johannesburg  on  the  11th 
October,  1902.  At  that  time  certain  military  regulations  required 
that  all  persons  coming  to  reside  there  should  be  possessed  of 
residential  passea  Finestpne  was  refused  a  permanent  residen- 
tial pass,  but  on  the  16th  October  received  a  pass  for  three  days. 

On  the  27th  of  that  month  he  was  summarily  arrested  with- 
out notice  by  a  detective  and  a  military  escort,  and  removed  to 
the  Fort',  where  he  was  confined.  The  law  agent  acting  for  the 
appellant  ascertained  from  the  General  Commanding  the  Troops 
in  Johannesburg  that  the  arrest  had  been  made  on  instructions, 
given  to  him,  and  that  Finestone  would  very  soon  be  sent  out  of 
the  Transvaal.  The  appellant  accordingly  presented  a  petition 
to  the  EQgh  Court  asking  for  an  order  restraining  the  military 
from  sending  him  out  of  the  country,  and  calling  on  them  to  show 
cause  why^he  should  not  be  releassed  from  custody.  Wessei^,  J., 
held  that  he  had  no  jurisdiction  in  the  matter,  and  from  this 
decision  Finestone  now  appealed  to  the  Supreme  Court  on  the 
following  grounds :  (a)  That  no  cause  was  stated  for  Finestohe's 
arrest  or  detention.  (6)  That  it  did  not  appear  that  the  arrest  or 
detention  was  under  so-called  **  Martial  Law.",  (c)  That  martial 
law  did  not  exist  and^  was  not  enforceable  in  the  Transvaal  at 
the  time,  and  that  if  it  were  alleged  to  exist,  the  same  would  be 
illegal  and  would  not  justify  or  excuse  the  arrest,  (d)  That 
the  decision  in  the  court  below  was  wrong  in  law. 

Brice,  K,C.  (with  him  CampbeU-JohnstoTi) :  This  is  a  case  of 
arrest  without  a  warrant  and  without  a  charge.  Assuming  that 
it  was  under  martial  law,  that  is  no  answer.  The  proceedings 
are  outside  all  law ;  see  Regina  v.  Eyre  (Forsyth,  C.C,  pp.  212, 
213);  Wdfe  Toners  Case  (27  State  Trials,  615). 

[Innes,  C. J. :  The  real  point  you  have  to  consider  is  the  con- 
struction of  sec.  16  of  Proclamation  No.  14  of  1902.] 

The  terms  of  sub-sec.  1  merely  exempt  the  Commander-in- 
chief.  I  submit  we  are  not  under  martial  law,  but  under  a  civil 
court.  Before  the  Commander-in-chief  could  claim  the  benefit 
of  that  section  he  would  have  to  establish  that  he  acted  in  good 
faith  for  the  suppression  of  hostilities  or  for  the  maintenance  of 
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good  order  and  government.  It  is  for  the  military  to  eome  for- 
ward and  set  out  the  &ct8  in  justification  df  their  action*  Martial 
law  ended  with  the  proclamation  of  peace.  When  Proclamation 
No.  14  of  1902  was  promulgated  hostilities  of  a  kind  were  going 
cm,  and  it  was  thought  reasonable  to  limit  the  jurisdiction  of  the 
Ckrart ;  but  when  the  war  ended  martial  law  was  no  longer  jus- 
tifiaUa  Every  presumption  should  be  made  in  favour  of  the 
liberty  of  the  subject.  Such  an  infringement  of  personal  liberty 
could  not  take  place  in  America,  or  England,  or  France. 

(kwipbeU^ohiMtcn,  on  the  same  side. 

IVNU,  C.J.:  If  this  Court  occupied  the  position  ordinarily 
occupied  by  the  Supreme  Court  of  a  British  colony,  a  most 
important  duty  would  be  laid  upon  us  in  connection  with  this 
case.  The  Court  would  have  to  inquire  whether  martial  law 
atill  properly  existed,  and  whether  the  action  of  the  military 
authorities  was  in  accordance  with  the  elementary  principles  of 
law.  If  we  were  not  limited,  if  our  jurisdiction  were  not  fettered 
l^*the  very  charter  under  which  this  Court  has  been  constituted^ 
we  should  have  to  go  into  these  matters,  and  in  that  case  we 
should  give  our  decision  regardless  of  what  consequences  might 
follow,  or  what  clash  of  authority  might  supervene.  But  we  are 
not  in  that  position.  The  special  circumstances  under  which  this 
Court  was  constituted  must  be  borne  in  mind.  This  Court  came 
into  being  while  hostilities  were  still  in  progress,  mainly  to  afford 
a  tribunal  for  the  decision  of  questions  and  the  settlement  of 
disputes  between  members  of  the  civil  population.  In  order  to 
prevent  friction  and  to  obviate  any  clashing  with  the  military 
authorities,  the  provisions  which  are  contained  in  sub-sec.  1  of 
sec.  16  of  the  charter  were  inserted,  viz.  "  That  no  action  or  other 
legal  proceeding  should  be  taken  against  the  Commander-in- 
chief  or  any  person  or  persons  acting  under  him  in  respect  of  any 
acts,  matters,  and  things  whatsoever  in  good  faith  advised,  com- 
manded, ordered,  directed,  or  done  as  necessary  for  the  suppression 
of  hostilities  in,  or  the  maintenance  of  good  order  and  government 
or  for  the  public  safety  of,  this  Colony."  These  words  are  taken 
almost  verbatim  from  the  Cape  Indemnity  Act  (No.  6  of  1900), 
the  only  difference  being  that  whereas  the  Cape  Statute  was  con- 
fined in  its  operation  to  things  done  before  the  Act  was  passed, 
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intheTraitfvaalProc^iiiationnoUmitoftimeatallwasfized;  and 
the  limiting  words  remain  oonaequently  operative,  until  they  are 
removed  or  varied  by  the  legislature.  It  is  to  be  hoped  that 
these  provisions  will  be  repealed  before  long;  at  the  present 
moment  they  have  not  been  repealed.  Now  it  is  dear  that  this 
application  is  a  legal  proceeding  against  a  military  officer  acting 
under  superior  military  authority.  All  I  propose  to  consider, 
therefore,  is  the  question  whether  we  are  prevented  by  clause  1 
of  sec  16  of  the  Proclamation  from  going  into  the  present  case. 
I  think  we  are  prevented  In  the  first  place,  it  is  admitted  that 
this  is  a  military  arrest ;  in  the  second  place,  the  papers  them- 
selves disclose  that  there  has  been  a  breach  of  military  regulations 
on  the  part  of  the  applicant  There  are  certain  military  regula- 
tions which  provide  that  persons  coming  to  reside  in  Johannes- 
burg must  have  residential  passes,  and  it  appears  from  the 
papers  that  a  breach  has  been  committed  of  those  regulations. 
When  we  find  that  the  appellant  has  been  in  default,  we  are  bound 
to  assume  that  this  arrest  was  made  in  good  faith  and  as 
necessary  in  the  opinion  of  the  military  authorities  for  the  main- 
tenance of  order;  and  if  that  be  the  case,  this  Court  cannot  inquire 
whether  the  military  were  right  or  wrong.  Even  if  we  think 
their  action  on  its  merits  is  wrong,  we  have  no  power  to  reverse 
it  I  had  hoped,  indeed,  that  by  this  time  legislation  would  have 
taken  place  which  would  have  put  all  these  regulations  as  to 
passes,  permits,  and  the  like  upon  a  proper  basia  If  it  is 
necessary  to  have  a  system  of  permits  and  passes  in  this  country, 
surely  that  should  be  laid  down  by  legislation  and  administered 
not  by  the  military,  but  subject  to  the  control  of  the  civil  courts. 
But  this  has  not  been  done,  and  the  Court  cannot  at  present 
exercise  its  full  powers,  because  it  is  prevented  from  doing  so  by 
the  provisions  of  sec  16  of  its  charter.  The  appeal  must 
therefore  be  dismissed 

Solomon,  J. :  I  so  entirely  concur  with  what  has  fallen  from 
the  Chief  Justice  that  it  is  scarcely  necessary  to  say  anything 
in  addition.  I  only  wish  to  say  that  if  this  Court  had  full 
jurisdiction  we  should  have  difficulty  in  refusing  to  grant  the 
order  on  the  military  which  is  asked  for.  But  we  have  not  full' 
jurisdiction.      We  ore  restricted  by  the  terms  of  sec  16  of 
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Phxdamafcion  Na  14  of  1902,  by  the  provisioBS  of  which  we  are 
bound.  Personally  I  think  the  time  has  oome  when  they  ought 
io  be  repealed,  but  they  still  stand,  and  they  take  the  case 
entirely  out  of  our  jurisdiction.  The  military  authorities  con- 
sider the  permit  and  pass  system  necessary  for  the  good  order 
and  government  of  the  country;  they  have  framed  certain 
regulations  for  the  carrying  out  of  that  system,  and  they  are 
justified  in  any  action  which  may  be  required  to  enforce  them. 
I  think,  theref<»re,  that  we  must  assume  that  the  military 
acted  in  good  faitii,  and  I  concur  in  the  judgment  of  the  Chief 
Justice, 

Mason,  J. :  I  fully  concur  with  the  judgments  of  my  learned 
brothers  as  to  the  effect  of  sub-sec.  1  of  sec  16  of  the  Proclama- 
tion Na  14  of  1902,  but  I  differ  as  to  the  inference  that  the 
statements  of  the  petition  themselves  show  tiie  acts  of  the 
military  to  have  been  done  in  good  faith  in  terms  of  the 
sub-section.  My  reason  is  this :  By  sub-sec.  64  of  Proclamation 
Na  21  of  1902  jurisdiction  was  conferred  on  Magistrates'  Courts 
to  deal  witii  contraventions  of  any  martial  law  i«gulation  which 
bad  been  or  might  thereafter  be  published  in  the  Oovemmsnt 
OazeUe.  I  think  we  are  justified  in  assuming  that  the  act  admitted 
in  this  case,  viz.  being  without  a  residential  pass,  was  such  a  contra- 
vention. A  Court  has  been  specially  established  for  the  trial  of 
such  acts,  and  that  being  the  case,  as  far  as  sub-sec  1  of  sec  16 
of  the  charter  is  concerned,  I  am  not  prepared  to  hold  that  the 
petition  shows  no  ground  for  asking  the  Court  to  intervene. 
But  with  regard  to  sub-sec  2,  though  it  is  not  necessary  for  me 
to  give  any  decision  on  the  point,  my  opinion  at  present  is  that 
the  learned  judge  in  tiie  court  below  was  correct  in  his  construction 
of  that  section  as  barring  the  appellant's  application.  I  therefore 
think  that  thisappeal  must  be  refused. 

Appellant's  Attorney :  J.  H.  L.  Findlay. 
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Ex  PARTE  GREY. 

1902.    November  6.    Innes,  C.J.,  and  Solomon  and  Smith,  J  J. 

IfUolfmnoif.—BeUam  /rem  i$quutraiion.—B€kabUiiaiion.—See.  107  o/ 
LmvNo.21o/ISS0. 

The  only  proviaicm  of  the  iixinting  law  for  obtaining  tbe  releaae  of  an 
inaolTent  eitate  froni  aeqaesiration  is  by  moans  of  rehabilitation 
onder  aec  132  of  Law  No.  13  of  1895;  aec  107  of  Law  Na  21  of 
1880  IB  no  longer  in  force. 

This  was  an  application  for  an  order  releasing  petitioDer^s 
estate  from  sequestration.  The  petition  set  forth  that  the  estate 
was  volnntarily  sequestrated  on  the  1st  March,  1899.  The  appli- 
cant had  paid  all  his  creditors  in  full  except  three,  and  he  had  at 
his  disposal  the  necessary  funds  to  pay  these  three  creditors  tiie 
balance  due  to  them,  but  their  whereabouts  were  unknown.  All 
the  creditors  had  given  their  written  oousent.to  the  iielease  from 
sequestration  except  the  above  three,  and  one  Prinsloo,  D.  Grey, 
and  J.  drey.  Prinsloo  had  been  paid  in  full,  but  the  receipt  waa 
lost  Daniel  Qrey  ebnsented,  and  no  executor  bad  yet  been 
appointed  to  the  estate' of  J.  Qrey,  who  had  died.  The  trustee's 
report  was  favourable. 

8mut$,  for  applicant :  I  apply  under  sec  107  of  Law  No.  21  of 
1880,  the  provisions  of  which  are  not  inconsistent  with  Law  Na  13 
of  1896:  There  is  no  reason  wby  the  Court  should  not  be  able  to 
withdraw  an  order  it  has  granted ;  see  re  Bowem  (1  S.C.  49);  ex 
parte  Starfield  (Supreme  Courts  Transvaal,  18th  September,  1902). 

Innss,  CJ.:  This  is  an  application  for  the  discharge  of  an 
insolvent's  estate  from  sequestration.  The  only  provision  made 
by  the  present  law  for  the  release  of  an  insolvent  estate  from 
sequestration  is  by  means  of  an  order  of  rehabilitation,  and  to 
obtain  such  an  order  is  the  only  course  open  for  the  applicant  in 
the  present  case.  He  relies  upon  sec  107  of  Law  No.  21  of  1880, 
but  that  ground  is  taken  from  him  owing  to  the  practical  repeal  of 
that  Law  by  Law  No.  13  of  1895.  Sec  107  of  the  earlier  Law  is 
plainly  .  ]n<>on8i8teiit  with  sec  142  of  the  present  Insdvency. 
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Stakita  The  case  of  Starfidd  ia  not  an  authority  for  this  appli- 
cation. There  the  facts  were  different ;  there  had  been  a  volun- 
tary sequestration  before  the  war ;  no  trustee  was  ever  appointed 
nor  was  any  meeting  of  creditors  held,  and  the  Court  treated  the 
sequestration  as  a  nullity.  The  present  application  must  be 
refused. 

Solomon  and  Smfth,  JJ.,  concurred. 

Applicant's  Attorneys :  de  ViUiers  it  de  Kock. 


COHEN,  SASSERATH,  AND  KlOTZEN  v. 
CHRISTIAN. 

1902.    October  30,  November  12.    Innes/CJ.,  and  SMrrH,  J. 

Martgoffe, — ItUeresL — Judgmeni  on  bond. — Inieresi  runs  to  daie  of  f^ 
m&nJL — Amendment  of  judgments  o/ former  High  CourL 

A  judgment  on  a  mortgage  bond  for  the  capital  sum  with  interest  horn 
a  certaia  date  imposes  on  the  debtor  a  liability  to  pay  interest 
at  the  rate  stipulated  in  the  bond  up  to  the  date  of  payments 
Where  the  property  mortgaged  has  been  sold  in  execution^  the.- 
date  of  payment  ia  tiie  date  of  the  framing  of  the  plan  of  distribu- 
tion and  not  i^he  date  of  the  confirmation  of  the  sale.  The  faet 
that  a  state  of  war  has  prerented  the  levying  of  exeoutioo  on  such 
a  judgment  cannot  deprive  the  creditor  of  his  right  to  interest  for 
the  period  while  execution  was  delayed. 

Hie  fact  that  a  mortgagor  of  fixed  property  was,  owing  to  war,  deprived 
of  the  beneficial  occupation  of  such  property  does  not  relieve  him 
from  liability  for  interest  while  so  deprived,  in  respect  of  an 
unsatisfied  judgment  of  the  Court  on  a  bond  covering  the  properly. 

Hie  Court  will  not  entertain  appeals  from  dedsions  of  the  former 
Hi^  Court  or  applications  to  amend  its  decisions  (vide  Ht^  ▼. 
4firiean  Odd  Recovery  Co.^  sttpra,  p.  232). 

The  respondent  in  1898  obtained  judgment  in  the  Hij^  Court 
of  the  South  African  Republic  against  the  applicants  for  the 
smn  of  £3000,  with  interest  at  8  per  cent  from  the  12th  July, 
1897,  on  certain  mortgage  bonds.    The  mortgaged  property  was 
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sold  in  execniion,  and  the  Sheriff  in  hia  plan  of  distribation 
allowed  interest  on  £3000  from  the  12th  Joly,  1897,  to  the  date 
of  framing  the  plan.  The  applicants  now  moved  the  Court  for 
an  order  upholding  and  giving  effect  to  the  fcdlowing  objecticMia 
to  the  liquidation  account  framed  by  the  Sheriff: — 

(1)  That  the  applicants  had  not  been  credited  with  the  sum 

of  £150,  for  which  amount  they  produced  receipts  pur- 
porting to  be  signed  by  the  respondent's  agent 

(2)  (a)  That  interest  had  as  a  fact  been  paid  the  respondent 

on  his  bonds  up  to  the  18th  July,  1898. 
(6)  That  interest  should  not  be  calculated  during  the  war 
period,  while  the  courts  were  dosed  and  execu- 
tion could  not  be  proceeded  with;    and  in  any 
event  that  interest  could  not  be  claimed  during  the 
said  period,  it  being  really  a  claim  for  interest  on  a 
bond,  although  judgment  bad  been' obtained.    That 
the  applicants  had  during  the  above  period  no 
beneficial  use  of  the  property. 
(c)  That  interest  should,  in  any  case,  not  be  charged  after 
the  date  of  the  confirmation  of  the  sale,  namely, 
the  lOtb  July,  1902. 
Gregorawaki,  for  applicants:  Interest  should  not  run  after  the 
date  of  judgment  (Sande,  3,  14,  1).    If  it  does  so  run,  then  it 
must  be  at  the  legal  rate,  not  at  the  rate  stipulated,  in  the  bond 
(Voet,  22, 1, 11;  Loenius,  Cos.  24  and  29;  A  v.  B,  1  Boscoe,  184; 
Cook  V.  Howe,  74  R,  H.L.  21 ;  Brink  v.  High  Sheriff,  12  S.C.  414X 
In  the  case  of  Spanier  v.  VerUer  (2  Greg.  60)  the  debtor  was  not 
represented. 

de  Wet,  for  respondent :  The  Court  cannot  interfere  with  the 
decision  of  the  late  Court.     I  rely  on  the  judgment 
Oregoroweki,  in  reply. 

Cur.  adv,  tnt/f. 

Poatea  (November  12) : — 

INNXS,  C.J. :  On  the  7th  October,  1898,  the  High  Court  of  the 
South  African  Republic  gave  judgment  against  the  applicants 
and  in  favour  of  the  respondent  for  the  sum  of  £3000  with 
interest  from  the  12th  July,  1897.    The  judgment,  which  was  in 
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the  first  instance  provisional,  became  final  in  due  course.  No 
sale  in  execution  followed.  The  reason  for  this  is  not  apparent 
upon  the  papers ;  but  it  is  not  necessary  to  inquire  into  it,  because 
the  applicants  in  their  affidavit  do  not  make  any  point  of  this 
delay,  and  do  not  contend  that  it  arose  through  any  default  on 
the  part  of  the  respondent  The  war  supervened,  the  High  Court 
was  closed,  and  it  became  impossible  to  proceed  with  the  process 
of  execution.  Since  the  establishment  of  this  Court  and  the 
opening  of  the  Sheriff's  office  the  mortgaged  property  has  been 
sold,  and  the  liquidation  account  and  plan  of  distribution  have 
been  duly  framed.  The  property  realised  £3500,  leaving  a  net 
balance  of  £3161.  In  his  plan  of  distribution  the  Sheriff  has 
allowed  interest  upon  £3000  at  8  per  cent  since  the  12th  July, 

1897,  being  the  date  mentioned  in  the  judgment  The  result 
is  that  after  awarding  the  whole  of  the  balance  available  for 
distribution  to  the  respondent,  he  still  remains  an  unsatisfied 
creditor  for  more  than  £1000.  The  applicants  object  to  the  plan 
of  distribution,  and  the  object  of  the  present  application  is  to 
have  the  plan  amended. 

There  are  several  grounds  of  objection  put  forward  by  the 
applicants.  In  the  first  place,  they  contend  that  the  judgment 
itself  was  wrong,  and  should  have  been  given  for  a  smaller 
amount  only.  The  sum  of  £150,  they  maintain,  had  been  paid 
off  the  capital  of  the  bond  before  it  was  sued  upon ;  and  they 
produce  receipts  for  that  total  which  purport  to  be  signed  by  the 
agent  of  the  respondent  Tliey  further  say  that  interest  was  not 
due  from  the  12th  July,  1897,  but  only  from  the  8th  July, 

1898,  it  having  been  duly  paid  up  to  the  latter  date.  Had  these 
defences  been  taken  at  the  trial,  it  is  possible  that  the  High 
Court  would  have  reduced  the  amount  of  its  judgment;  or,  on 
the  other  hand,  it  is  possible  that  the  plaintiff  in  the  action  might 
have  had  some  reply  to  them.  Into  that  question  this  Court 
cannot  now  go.  As  pointed  out  on  a  recent  occasion,  we  cannot 
entertain  appeals  from  the  decisions  of  the  High  Court  or  appli- 
cations to  amend  its  judgmenta  Nor  are  the  present  proceedings 
brought  in  order  to  obtain  a  restitutio  in  integruin.  That  being 
so,  we  have  no  option  but  to  take  the  judgment  at  its  face 
value.    If  there  was  originally  any  error  as  to  its  amount,  the 

""'^  T.P.    02—11 
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applicants  have  only  themselves  to  thank.  They  allowed  the 
matter  to  go  by  default  at  the  trial,  and  though  they  had  ample 
time  thereafter  to  enter  appearance  and  re-opeh  the  question, 
they  failed  to  do  so,  and  they  must  accept  the  consequences. 

So  much  for  capital  and  interest  due  before  the  date  ol' 
judgment.  With  regard  to  the  interest  which  has  been  allowed 
by  the  Sheriff  since  that  date,  objection  is  also  taken.  It  is  said 
that  interest  should  not  be  calculated  for  the  period  while  the 
courts  were  closed  and  execution  could  not  be  proceeded  with. 
That  contention  may,  I  think,  be  summarily  dismissed.  It  was 
no  fault  of  the  respondent  that  he  could  not  proceed  with 
execution;  he  was  powerless  to  do  anything.  The  applicants 
might  have  put  an  end  to  the  delay  by  paying  the  debt ;  but  the 
respondent  had  no  alternative  but  to  wait  till  he  could  continue 
his  levy  of  execution.  He  cannot  on  that  account  be  deprived  of 
any  interest  which  he  would  otherwise  have  a  right  to. 

The  applicants  further  contended  that  they  should  not  pay 
interest  during  the  period  of  the  war  because  they  had  no  bene- 
iScial  occupation  of  the  property.  But  they  were  not  lessees,  so 
that  the  common  law  does  not  assist  them.  Nqr  does  the  statute 
law.  Even  if  the  Rent  Proclamation  had  been  held  to  be  valid, 
it  would  not  have  applied  in  the  present  case,  since  the  interest 
allowed  by  the  Sheriff  is  interest  in  respect  of  an  unsatisfied 
judgment  of  the  Court,  not  interest  upon  a  mortgage  bond. 

But  then  it  was  argued  that,  if  interest  did  runupon  the  judg- 
ment, it  should  only  be  allowed  at  6  per  cent  and  not  at  8  per 
cent.,  which  last  rate  could  only  apply  to  interest  due  up  to  the 
date  of  judgment.  Upon  this  point  Mr.  Gregorowski  referred  to 
certain  Roman-Dutch  authoritiea  I  have  carefully  examined 
these  as  well  as  several  others,  but  I  cannot  see  that  they  deal 
with  the  point  now  before  the  Court.  They  all  have  reference  to 
cases  in  which  no  mention  is  made  of  interest  in  the  judgment 
And  they  all  agree  that  in  such  cases  interest  does  not  run  imme- 
diately after  the  aate  of  judgment  Voet  (22,  1,  11),  relying 
mainly  upon  a  decision  reported  by  ^eostadius,  holds  that  interest 
does  not  begin  to  run  for  a  full  year;  but  Sande  (3,  14,  Def.  11) 
is  of  opinion  that  it  connuences  after  an  interval  of  four  months 
only. 
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It  is  worthy  of  note  that  the  principle  that  interest  does  not 
run  upon  an  ordinary  judgment  debt  has  been  recognised  by  the 
High  Court  of  Griqualand  in  the  case  of  Kenrick  v.  Central 
ZHamond  Mining  Co.  (4  H.C.Q.  36).  But  this  is  not  the 
case  of  an  ordinary  judgment  in  which  no  mention  is  made  of 
interest  It  is  a  case  in  which  the  Court  has  ordered  the  defend- 
ant to  do  two  things :  to  pay  a  capital  amount  of  £3000,  and  to 
pi^  interest  thereon  at  8  per  cent,  from  a  certain  date.  And  the 
only  point  is  whether  such  interest  should  run  on  to  the  date  of 
payment  or  should  cease  at  the  date  of  judgment  and  then  be 
superseded  by  a  liability  for  interest  at  a  different  rate.  Taking 
the  words  of  the  judgment  in  their  ordinary  meaning,  I  should  say 
that  they  impose  a  liability  to  pay  interest  until  the  debt  has  been 
discharged.  And  the  decision  of  the  Supreme  Court  of  the  Cap6 
Colony  (reported  in  1  Roscoe,  184)  is  absolutely  in  point.  It  was 
there  held  that  when  judgment  was  given  on  a  promissory  note 
with  interest  at  the  rate  stipulated  in  the  note,  such  interest  did 
not  cease  at  the  date  of  judgment,  but  continued  to  run  until  pay- 
ment. In  the  case  of  Spanier  v.  Venter  (2  Grog.  60),  the  High 
Court  of  the  Orange  Free  State  had  given  judgment  against  the 
defendant  for  the  capital  amount  of  a  mortgage  bond  with 
interest  at  10  per  cent,  from  the  1st  January,  1885.  On  the  9th 
November,  1886,  a  writ  of  execution  was  tendered  to  the  Regis- 
trar for  signature,  in  respect  of  which  interest  was  calculated  up 
to  the  date  of  execution.  The  Registrar  refused  to  sign  the 
writ,  being  of  opinion  that  interest  ran  only  up  to  the  date  of 
judgment.  The  matter  therefore  came  before  the  Court  at  thq 
instance  of  the  plaintiff,  the  defendant  not  being  represented.  The 
Court,  without  finally  deciding  the  point  of  law,  inasmuch  as  there 
was  no  appearances  for  one  of  the  parties,  ordered  the  Registrar 
to  sign  the  writ  in  that  instance,  and  to  continue  that  course  in 
future  cases  until  the  Court  should  come  to  a  final  decision.  Mr 
Gregorotmki,  who  is  familiar  with  Orange  Free  State  cases,  has  no. 
contended  that  the  practice  thus  established  at  Bloemfontein  in 
1886  was  ever  varied.  And  no  decision  has  been  quoted  to  show 
that  the  practice  in  the  Transvaal  or  in  Natal  has  been  different 
from  that  followed  in  the  Cape  Colony  and  in  the  Fr^e  State. 

Under  these  circumstances  I  am  of  opinion  that  the  same  con-- 
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Btruction  should  be  placed  upon  the  judgment  in  the  present  case 
as  has  been  placed  upon  similar  judgments  in  other  parts  of  South 
Africa.  It  is  a  construction  consonant  with  the  ordinary  mean- 
ing of  the  words  used,  and  it  has  not  been  shown  to  be  contrary 
to  the  principles  of  the  Roman-Dutch  law. 

The  last  objection  taken  was  that  interest  should  only  runup 
to  the  date  of  the  confirmation  of  the  sale,  and  not  up  to  the  date 
of  the  framing  of  the  plan  of  distribution.  But  the  date  of  sale 
is  not  the  date  of  payment,  and  the  Sheriff  cannot  pay  the  respond- 
ent his  money  until  the  account  has  been  confirmed.  This  objec- 
tion, therefore,  also  fails. 

The  result  is  that  all  the  objections  must  be  disallowed, 
and  the  account  and  plan  of  distribution  must  be  confirmed. 
The  applicants  must  pay  the  costs,  save  such  costs  as  would 
have  been  necessitated  in  the  ordinary  way  in  order  to  confirm 
the  account,  which  costs  will  be  borne  by  the  respondent 

SMrrH,  J. :  In  this  matter  the  judgment  debtors  object  to  the 
confirmation  by  the  Court  of  the  plan  of  distribution  drawn 
up  by  the  Sheriff  of  the  proceeds  of  certain  immovable  property 
sold  in  execution.  The  property  was  sold  in  execution  of  a 
judgment  of  tl^e  late  High  Court,  and  the  objections  are  three  in 
number : — 

(1)  That  certain  sums,  amounting  in  all  to  £150,  were  received 
by  the  creditor  in  part  payment  of  the  judgment  debt  and  were 
not  credited. 

It  appears  to  me  to  be  impossible  for  the  Court  in  these 
proceedings  to  go  into  this  matter.  So  long  as  the  judgment 
stands  I  think  it  is  conclusive  as  to  the  amount  due. 

(2)  It  is  said  that  the  judgment  being  on  a  bond  interest 
should  not  be  calculated  during  the  period  of  the  war. 

This  contention  was  based  on  President  Eruger's  Proclama- 
tion of  the  25th  October,  1899.  It  is  clear  that  apart  from  any 
question  as  to  the  validity  of  the  Proclamation  judgment  debts 
are  unaffected  by  ii 

(3)  It  is  contended  that  interest  should  be  calculated  on  the 
judgment  debt  not  at  the  rate  of  8  per  cent,  as  stipulated  in  the 
bonds  on  which  the  action  was  founded,  but  at  the  rate  of  6  per 
cent,  the  usual  rate  allowed  on  judgment  debts.    Mr.  OregorawBki 
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contended  that  a  complete  novation  of  the  contract  is  effected  by 
the  judgment,  and  that,  therefore,  the  rate  of  interest  payable 
under  the  contract  is  no  longer  exigible.  He  referred  us  to 
certain  passages  in  Yoet  (22, 1, 11)  and  Sande  (3, 14, 1)  as  laying 
down  the  rule  that  interest  is  not  chargeable  on  judgment  debts ; 
but  the  authors  are  there  dealing  with  the  case  where  the  judg- 
ment itself  does  not  order  the  payment  of  interest,  and  they  seem 
to  imply  that  it  is  competent  for  the  Court  to  direct  that  interest 
should  be  paid  after  judgment 

The  opinion  of  Yoet  seems  to  have  been  followed  by  the  High 
Court  of  Griqualand  in  Kcnrick  v.  The  Central  Diarrumd 
Minting  Co.  (4  H.C.G.  36),  a  case  in  which  no  mention  of  interest 
was  made  in  the  judgment ;  it  is  therefore  not  directly  in  point, 
as  the  judgment  in  the  present  case  does  direct  the  payment  of 
interest  It  is  clear  that  the  judgment  effects  a  novation  of  the 
contract,  and  our  attention  has  not  been  called  to  any  authority 
in  the  Roman-Dutch  text  books  dealing  with  the  practice  or 
right  of  the  Court  to  direct  the  payment  of  interest  on  the 
amount  of  the  judgment  debt  I  am  informed  that  the  practice 
of  the  late  High  Court  was  to  order  the  payment  of  interest  on 
the  amount  of  the  judgment  debt  at  the  rate  of  6  per  cent  where 
the  judgment  was  not  founded  on  a  contract  to  pay  interest,  and 
at  the  agreed  rate  where  so  provided  by  the  contract  This 
would  appear  to  be  the  practice  in  the  Supreme  Court  of  the 
Cape  also ;  see  the  case  of  Ay.B(l  Roscoe,  184),  where  a  majority 
of  the  Court  held  that  interest  was  payable  at  the  agreed  rate 
up  to  the  date  of  payment 

I  think  that  we  should  follow  the  practice  of  the  late  High 
Court  in  this  matter,  and  this  case  appears  to  me  to  resolve  itself 
merely  into  a  question  of  the  construction  of  the  judgment  The 
judgment  directs  payment  of  the  amount  of  the  bonds  with 
interest  at  the  rate  of  8  per  cent  It  does  not  say  "until 
payment,"  neither  does  it  say  up  to  the  date  of  the  judgment 
Having  regard  to  the  practice  of  the  Court,  I  think  that  the 
intention  was  to  direct  the  payment  of  interest  up  to  the  day  of 
payment 

I  am  of  opinion  that  the  plan  of  distribution  drawn  up  by 
the  Sheriff  is  correct  and  should  be  confirmed,  and  that  the 
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objections  to  it  should  be  dismissed.  The  applicants,  on  whose 
behalf  the  objections  were  taken,  must  pay  all  the  costs,  save 
those  which  would  have  been  necessarily  incurred  in  obtaining 
the  confirmation  of  the  plan. 

Applicants'  Attorney:  /.  H,  L.  Findlay;  Respondent's  Attor- 
neys :  Steginann,  Esaden  (t  Rooe. 
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1902.     November  18,  19.     Innes,  C.J.,  and  Wessels  and 
Mason,  J. J. 

Criminal  procedure. — Keeping  a  brothel, — Accomplice. — Law  No.  \\  of 
1899,  tec.  2  (e). 

Where  the  accused,  who  was  the  lessee  of  a  certain  house,  was  charged 
with  the  crime  of  contravening  sec.  2  (e)  of  Law  No.  11  of  1899, 
which  prohibits  the  keeping  of  a  brothel,  and  lays  dewn  that  "he 
who  in  a  house  belonging  to  him  or  hired  by,  him  affords  facilities 
for  the  commission  of  immoral  acts  or  permits  immoral  acto  to  be 
there  committed "  shall  be  taken  to  be  the  keeper  of  a  brothel. 
Held,  that  common  prostitutes,  who  carried  on  their  business  in 
the  accused's  house  and  shared  their  profits  with  her,  but  had  no 
controlling  influence  in  the  lease  or  the  disposition  of  the  premises 
in  question,  were  not  accomplices  in  the  crime  of  the  accused,  and 
that  accordingly  their  evidence  was  sufficient  to  convict  her 
without  corroboration. 

This  was  an  appeal  from  a  decision  of  the  Assistant  Resident 
Magistrate  of  Krugei-sdorp.  The  accused  was  charged  with  con- 
travening sub-sees,  (e)  and  (/)  of  sec.  2  of  Law  No.  11  of  1899. 

The  facts  are  sufficiently  set  out  in  the  judgment  delivered 
on  appeal. 

StaUard,  for  the  appellant :  I  submit  the  three  women  who 
gave  evidence  were  accomplices,  and  as  such  their  evidence  could 
not  be  received  without  corroboration.  For  a  definition  of 
accomplice,  see  van  der  Linden,  p.  182.  Mutual  aid  and  co- 
operation is  the  test  of  complicity. 
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[Innes,  CJ.:  Is  not  the  offence  one  which  can  only  be 
committed  by  the  owner  or  lessee  ?] 

The  three  .women  aided  and  abetted  in  affording  facilities, 
van  der  Linden  makes  not  preventing,  or  concealing  when  one  is 
in  a  position  of  legal  power  to  prevent,  the  mark  of  an  accomplice 
(Hawkins,  Pleas  of  the  Crown,  vol  2,  bk.  2,  sec.  16). 

[Innes,  C.J. :  Can  persons  aid  and  abet  unless  they  have  a 
share  in  the  control  of  the  house  ?  If  you  are  right,  every  in- 
mate of  a  brothel  would  be  an  accessory  and  so  an  accomplice. 
These  women  were  not  joint  tenant&] 

They  were  tenants  in  common ;  they  all  had  an  interest  (see 
Russell  on  CHmea,  vol.  1,  p.  156).  In  any  case,  it  this  conviction 
is  to  be  confirmed,  then  we  ask  for  mitigation  of  the  punishment, 
as  the  appellant  suffers  from  a  weak  heart. 

[Innes,  C.J. :  That  is  a  matter  which  ^ould  be  represented  in 
another  quarter.  We  can  only  consider  the  sentence  so  far  as  it 
is  an  appropriate  penalty  for  the  crime.] 

Barber,  for  the  Crown :  The  real  test  is  whether  these  three 
women  could  be  charged  with  keeping  a  brothel  under  sec.  2. 
Two  of  them  were  in  no  sense  lesseea  The  doctrine  advanced  on 
behalf  of  the  appellant  must  go  so  far  as  to  say  that  any  prosti- 
tute would  be  liable  under  that  section;  see  Queen  v.  Kajdan 
(10  S.C.  269). 

StaUard,  in  reply. 

Our.  adv.  vuUt 

Poetea  (November  19) : — 

Wessels,  J. :  This  is  an  appeal  from  a  decision  of  the  Resident 
Magistrate  of  Erugersdorp.  The  facts  are  briefly  as  follows: 
(1)  The  appellant  hired  a  house  at  Erugersdorp  known  as  the 
"  American  Cottage."  (2)  The  appellant  made  an  arrangement 
with  one  Annie  Wolman,  by  which  the  latter  was  to  carry  on  the 
business  of  a  prostitute  in  the  American  Cottage  whilst  the 
appellant  was  to  give  her  a  half-share  in  the  profits  accruing 
therefrom.  For  this  the  appellant  received  £75.  (3)  The  appel- 
lant made  a  similar  arrangement  with  one  Annie  Greenberg,  only 
in  this  case  the  appellant  took  two-thirds  of  the  profits,  and  the 
consideration  for  allowing  Annie  Greenberg  one-third  was  £111. 
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(4)  The  arrangement  with  Rachel  Volbos  is  not  quite  dear. 
Rachel  Volboe  says  the  i4)pellant  sold  her  share  in  the  house  to 
the  witness  for  £125,  but  a  paper  was  put  in  signed  by  the 
appellant  which  purports  to  be  a  cession  of  the  unexpired  term 
of  the  lease.  This  assignment  is  dated  the  25th  August,  whilst 
the  charge  against  the  appellant  accuses  her  of  having  allowed 
the  house  to  be  used  for  immoral  purposes  on  the  23rd.  As  the 
ground  of  appeal  was  not  that  the  offence  was  not  committed  on 
the  23rd,  I  need  say  no  more  about  this  cession  of  lease.  (5) 
Annie  Wolman,  Annie  Greenberg,  and  apparently  also  Rachel 
Volbos,  plied  their  trade  in  the  house  as  prostitutes  with  the 
knowledge,  consent,  and  encouragement  of  the  appellant  (6)  The 
Magistrate  has  found  as  a  fact  that  the  appellant  kept  a  brothel 
because,  as  the  hirer  of  a  house,  she  afforded  facilities  for  the 
commission  of  immoral  acts  in  that  house.  Against  this  decision 
the  appellant  appeals  on  the  ground  that  the  evidence  of  Annie 
Wolman,  Annie  Greenberg,  and  Rachel  Volbos  should  have  been 
disregarded  by  the  Magistrate,  inasmuch  as  it  was  the  evidence  of 
accomplices  and  there  was  no  other  evidence  besides  that  of  the 
accomplices  to  support  the  conviction.  In  order  to  decide  the 
correctness  of  this  contention  it  is  necessary  to  decide  whether 
these  three  witnesses  were  accomplices. 

The  crime  is  the  keeping  of  a  brothel,  and  amongst  others  a 
person  is  said  to  keep  a  brothel  who,  in  a  bouse  hired  by  him, 
affords  facilities  for  the  commission  of.  immoral  acts  or  permits 
immoral  acts  to  be  there  committed.  The  lessee  of  a  house  who 
gives  others  leave  to  commit  immoral  acts  on  the  premises,  or  who 
encourages  others  to  commit  such  acts  thereon,  is  a  brothel-keeper 
within  the  meaning  of  the  law.  Those  who  commit  the  immoral 
acts  on  the  premises  are  not  the  keepers  of  a  brothel,  for  they 
lack  the  two  essential  requisites :  (1)  Of  being  lessees,  and  (2)  of 
facilitating  others  to  commit  the  immoral  acts.  To  commit  the 
crime  both  these  requisites  are  necessary.  In  order,  therefore, 
to  help  a  person  to  commit  a  crime  of  this  nature,  the  person  who 
aids  him  must  assist  him  both  in  becoming  or  being  a  lessee  and 
in  facilitating  the  commission  of  immoral  acts.  In  other  words, 
the  person  who  aids  him  in  keeping  a  brothel  as  the  hirer  of  the 
house  must  have  some  say  in  or  control  over  the  lease,  or  must 


REX  V.  WOOLP.  293 

have  done  some  act  with  regard  to  the  lease  which  can  be  con- 
strued into  assisting  the  lessee  to  devote  the  property  to  immoral 
usea  Short,  therefore,  of  some  controlling  influence  in  the  lease 
or  the  disposition  of  the  property,  a  person  cannot  assist  in  the 
commission  of  a  crime  under  Law  No.  11  of  1899,  sec  2,  sub- 
sec,  (e). 

Mr.  StaUard  has  argued  that  the  definition  of  accomplice 
under  the  Roman-Dutch  law  is  wide  enough  to  cover  these  three 
witnesses.  Now  van  der  Linden  clearly  draws  the  distinction 
between  accomplices  and  furtherers  or  promoters  of  crime. 
Accomplices,  or  aocii  criminia,  are  such  as  have  directly  aided 
and  assisted  in  the  commission  of  the  crime,  whilst  promoters  or 
furtherers  are  such  as  are  guilty  of  unlawful  acts  by  which  the 
crime  is  accomplished  or  concocted.  No  doubt  without  prostitutes 
there  can  be  no  brothel,  and  in  this  sense  they  further  or  pro- 
mote the  crime  of  keeping  a  brothel,  but  they  do  not  aid  and 
assist  in  the  crime  of  letting  a  place  as  a  brothel  or  in  allowing 
the  house  to  be  used  for  immoral  purposes ;  for  in  this  respect 
they  in  no  way  control  the  action  of  the  owner  or  lessee.  But, 
contends  Mr.  StaUard,  they  do  exercise  some  control,  because 
they  are  jointly  interested.  In  one  sense,  no  doubt,  they  are 
jointly  interested,  for  they  all  live  on  prostitution  carried  on  in 
the  house  in  question ;  but  they  are  not  interested  as  co-lessees, 
for  there  is  no  contractual  relationship  between  them  and  the 
lessor  Hartzenburg.  Nor  are  they  the  assignees  of  the  lease,  for 
such  a  contention  could  only  be  advanced  with  respect  to  Rachel 
Volbos,  and  then  her  own  cession  shows  that  she  did  not  ac- 
quire her  right  until  the  25th  August,  whereas  the  acts  com- 
plained of  were  committed  before  that  date.  It  is  at  any  rate 
dear  that  Annie  Wolman  and  Annie  Greenberg  never  had  any 
control  over  the  acts  of  the  lessee  (the  appellant),  and  hence  they 
were  no  accomplices,  and  therefore  the  evidence  of  all  three  wit- 
nesses can  be  accepted.  The  appeal  must  therefore  be  dismissed. 
Mr.  Stalla/rd  has  asked  the  Court  to  reduce  the  sentence.  The 
only  serious  reason  is  the  delicacy  of  the  appellant's  health,  but 
it  is  quite  clear  t^t  the  Court  cannot  take  cognisknce  of  such 
reasons ;  these  should  be  urged  in  another  quarter. 

Inkes,  C.J.,  and  Mason,  J.,  concurred. 
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EASTWOOD  V.  SHEPSTONE. 
1902.    November  12,  20.    Innes,  C.J.,  and  Mason,  J. 

CorUracU — Forced  labour, — Part  of  contract  of  Bale  illegal, — DivieibUiiy 
of  contract. — Co$t$  refaeed  to  eucceesful  defendant. 

Where  a  native  chief  and  his  council  of  indunas  bound  themselves  and 
all  the  people  of  their  tribe,  in  return  for  certain  rights  of  occupa- 
tion and  user  over  two  farms,  to  supply  the  owner  of  the  farms  with 
a  certain  number  of  native  workmen  quarterly,  the  workmen  not 
being  parties  to  the  agreement  and  becoming  liable  in  terms  thereof 
to  be  sent  to  work  iii  any  part  of  the  Transvaal  at  the  usual  rate 
of  wages,  Heldy  that  such  an  agreement  is  against  public  policy  as 
tending  to  produce  a  system  of  forced  labour,  and  is  therefore  void 
and  will  not  be  enforced  or  recognised  directly  or  indirectly  by  the 
Court. 

Where  the  owner  of  two  farms  sold  them  together  with  all  rights  under 
an  illegal  agreement  to  supply  native  labour  for  a  certain  sum,  and 
the  parties  had  by  signing  declarations  of  seller  and  purchaser  tor 
the  purposes  of  transfer  duty  made  an  apportionment  of  the  total 
purchase  price  as  between  the  farms  and  the  rights  under  the 
illegal  agreement^  Held^  that  the  two  portions  of  this  contract  of 
sale  were  divisible,  and  therefore,  though  the  agreement  to  supply 
native  labour  was  illegal,  the  other  part  of  the  transaction  might 
be  enforced  against  the  seller. 

The  Ck>urt  refused  to  give  a  successful  defendant  costs  on  the  ground 
that  he  had  not  specifically  raised  a  defence  on  which  the  Ck>urt 
had  found  in  his  favour,  and  because  he  had  improperly  set  up  the 
case  that  false  representations  had  been  made  to  him  by  the 
plaintiff. 

This  was  an  action  for  the  payment  of  £5500,  being  the 
balance  of  the  purchase  price  of  two  farms  and  the  rights  under 
a  certain  agreement  for  the  supply  of  native  labour. 

The  plaintiff  alleged  in  his  declaration  that  about  January, 
1898,  he  had  given  the  defendant  an  option  to  buy  two  farms 
together  with  the  rights  under  a  certain  agreement  for  the  supply 
of  native  labour  for  the  sum  of  £8500,  which  option  the  defendant 
had  exercised.  The  agreement  for  the  supply  of  native  labour 
was  entered  into  by  the  plaintiff  on  the  one  part,  and  on  the  other 
by  Boredie,  '*  chief  and  captain  of  the  tribe  of  Zebedela,  with 
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advice  and  oonflent  and  assistance  of  his  elder-captain  and  council 
of  indunas/'  acting  "  on  behalf  of  themselves  and  on  behalf  of  all 
the  people  of  the  tribe  of  Zebedela."  By  it,  in  return  for  certain 
rights  of  occupation  and  user  over  the  farms  in  question,  it  was 
agreed  that  the  "  said  persons  of  the  other  part  shall  jointly  as 
well  as  severally  be  obliged  and  bound  "  to  supply  to  the  plaintiff 
quarterly  250  good  native  workmen  to  work  anywhere  in  the 
Transvaal  at  the  rate  of  wages  which  for  the  time  being  might 
be  the  customary  payment  to  similar  mine-workera.  The  declara- 
tion further  stated  that,  as  the  transaction  was  a  sale  of  the  farms 
together  with  the  rights  under  this  labour  contract  for  the  sum 
of  £8500,  and  as  no  price  wa.s  agreed  upon  for  the  farms  sepa- 
rately, it  became  necessary  for  the  defendant  to  determine  at 
what  amount  the  value  of  the  farms  should  be  fixed  for  the  pur- 
pose of  papng  transfer  duty,  and  that  the  defendant  had  accord- 
ingly intimated  to  the  plaintiff  that  the  farms  should  be  valued 
at  £4000  for  that  purpose.  That  thereupon  the  plaintiff,  relpng 
upon  the  representations  of  the  defendant  that  £4000  was  the 
amount  upon  which  transfer  duty  would  have  to  be  paid,  bad 
signed  a  declaration  of  seller  in  which  the  value  of  the  farms  was 
stated  to  be  £4000.  The  defendant  had  paid  £3000  to  the 
.  plaintiff,  and  the  latter  claimed  that  he  was  entitled  to  the  balance 
of  £5500  against  transfer  of  the  farms  and  cession  of  the  labour 
contract 

The  defendant  pleaded  that  the  plaintiff  had  induced  him  to 
accept  the  option  by  falsely  representing  that  the  contract  was 
worth  at  least  £1500  a  year,  and  that  it  was  verbally  understood 
that  the  plaintiff  should  cause  the  contract  to  be  registered  and 
obtain  the  approval  of  the  Government  to  it.  That  the  plaintiff 
had  himself  fixed  the  price  of  the  farms  at  £4000,  and  that  it  was 
verbally  agreed  between  the  parties  that  the  farms  should  be  con- 
sidered to  have  been  sold  for  £4000.  That  the  plaintiff  had  failed 
to  obtain  the  approval  of  the  Government,  and  that  therefore  the 
labour  contract  was  of  no  force  and  effect.  The  defendant  ten- 
dered £1000 — the  balance  of  the  price  of  the  farms — and  claimed 
in  reconvention  transfer  of  the  two  farms  and  an  order  cancelling 
the  contract  of  purchase  and  sale  so  far  as  it  concerned  the  labour 
contract  with  Zebedela. 


296  EASTWOOD  v.  SHEPSTONB. 

In  hia  replication  the  plaintiff  alleged  that  the  agreement  with 
the  defendant  concerning  the  farms  and  the  labour  contract  was 
one  single  and  indivisible  transaction.  He  denied  that  it  was  his 
duty  to  obtain  the  registration  and  approval  of  the  agreement 
with  Zebedela. 

These  were  substantially  the  issues  before  the  Court 

The  facts  found  to  have  been  proved  by  the  evidence  are 
suflSciently  set  out  in  the  judgment 

OregoTCWski  (with  him  CurUwis\  for  plaintiff:  We  are  en- 
titled to  £5500  on  transfer  of  the  land  The  plaintiff  never 
undertook  that  he  would  get  the  labour  contract  ratified ;  the  risk 
passed  to  the  vendee.  All  Ekusttwood  guaranteed  waa  that  the 
labour  contract  was  a  genuine  one;  he  said  nothing  as  to  its 
legality.  The  labour  agreement  was  perfectly  legal ;  it  merely 
required  the  approval  of  the  Qovemment.  In  1897  there  was  no 
Transvaal  Law  making  it  illegal.  Law  No.  3  of  1898  does  not 
affect  this  case.  The  circular  issued  by  General  Joubert  in  1891 
is  not  in  pursuance  of  any  Law.  There  was  no  apportionment 
of  the  price,  and  the  transaction  is  indivisible.  If  the  labour 
contract  is  illegal  the  whole  sale  falls  to  the  ground,  and  we  are 
entitled  to  keep  the  farms  on  refunding  the  amount  already  paid. 

[Innes,  C.J. :  The  contract,  being  one  in  regard  to  the  sale  of 
land,  should  be  in  writing.] 

If  there  is  no  valid  contract  of  sale,  we  are  entitled  to  our 
farms. 

[Innes,  C.J.:  Would  not  the  declarations  of  purchaser  and 
seller  be  sufficient  to  satisfy  the  Law  ?] 

We  do  not  rely  on  the  declarations,  as  they  have  been  clearly 
pioved  not  to  represent  the  facts  of  the  transaction  as  to  the 
apportionment  of  the  price  of  the  farms.  There  was  no  appor- 
tionment such  as  is  indicated  by  the  declarations,  which  were 
only  made  for  transfer  duty  purposes. 

Smvis  (with  him  Greerdeea),  for  defendant :  The  labour  con- 
tract is  clearly  illegal.  Forced  labour  is  not  recognised  by  law 
(Pollock  on  Contracts,  5th  ed.  p.  360;  Anson  on  Contract, 
pt  2,  ch.  5,  sec  1).  It  is  against  the  policy  of  this  country  (see 
Qrondwet  of  1896,  sec.  10,  and  Law  No.  3  of  1898),  and  would 
soon  introduce  a  form  of  slavery.    The  circular  issued  by  General 
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Joabert  was  validated  by  Law  No.  4  of  1886|  sec.  3.  But  the 
parts  of  the  transaction  are  divisible.  There  was  a  sale  of  two 
iarms  and  a  sale  of  the  labour  contract.  The  first  binding  con- 
tract was  constituted  by  the  declarations  of  buyer  and  seller,,  and 
the  plaintiff  is  estopped  from  denying  the  truth  of  the  statements 
in  the  declarations  which  separate  the  considerations.  Though 
the  labour  contract  is  void,  the  rest  of  the  sale  stands  good  (see 
Anson  on  Contract,  pt  2,  ch.  5,  see  2 — Pigot^s  Case). 
Qregcrawakit  in  reply. 

Cur.  adv.  vtUt 

PobUh  (November  20)  :— 

Innbs,  C.J. :  At  the  end  of  the  year  1897  the  plaintiff  was  the 
owner  of  certain  two  farms  Uitkyk  and  Schaapplaats,  situated  in 
the  districts  of  Waterberg  and  Zoutpansberg  respectively.  He 
was  also  a  signatory  to  an  underhand  contract,  executed  between 
himself  and  one  Boredie,  captain  of  the  tribe  of  Zebedela,  in 
terms  of  which  the  chief,  in  return  for  certaitt  fights  6f  occupa- 
tion and  user  over  the  said  farms,  purported  to  bind  his  tribe  to 
supply  annually  a  certain  amount  of  labour  for  the  plaintiff's 
benefit.  It  will  be  necessary  to  refer  in  some  detail  to  the  pro- 
visions of  this  contract  later  on ;  for  the  present  it  is  sufficient  to 
state  that  it  existed  at  the  dose  of  1897,  and  that  its  currency 
was  for  five  years  from  that  time  with  a  right  of  renewal  for  a 
similar  period  at  the  option  of  Eastwood. 

On  or  about  the  31st  December  of  the  year  above  mentioned, 
the  plaintiff  called  at  the  defendant's  house  in  Pretoria,  and  some 
conversation  took  place  at  which  Mrs.  Shepstone  was  present. 
Eastwood  thereafter  left,  but  returned  to  dinner,  and  in  the  course 
of  the  evening  it  was  arranged  that  the  defendant  should  have 
an  option  lasting  for  ten  or  fourteen  days  to  purchase  the  farms 
and  all  the  plaintiff's  rights  under  the  labour  contract  for  a  sum 
of.  £8600.  At  that  time  it  is  clear  that  both  parties  considered 
that  the  contract  required  the  approval  of  the  Government  in 
order  to  give  it  complete  validity.  There  is  some  dispute  as  to 
whether  the  defendant  undertook  to  obtain  this  consent  or 
whether  the  plaintiff  promised  to  do  so.  It  is  probable  that  the 
defendant  did    He  held  at  that  time  an  important  official  posi- 
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tion ;  he  hod  oonpidcrable  influence,  and  it  was  clearly  to'  his 
interest,  if  he  was  to  become  cessionary  of  Eastwood's  rights,  to 
see  that  what  he  thought  the  necessary  ratification  was  forth- 
coming. Be  that  as  it  may,  he  lost  no  time  in  moving  in  the 
matter.  On  the  3rd  January  he  called  on  the  then  Registrar  of 
Deeds,  Mr.  Minnaar,  and  asked  that  official  whether  a  contract 
such  as  the  one  which  had  been  entered  into  by  Eastwood  would, 
after  having  been  put  into  notarial  shape,  be  approved  by  the- 
Government  and  registered.  Minnaar  himself  went  to  interview 
the  Superintendent  of  Native  Affairs,  and  was  informed  by  that 
official  that  he  had  no  objection  to  the  contract  and  that  it  might 
be  registered.  It  was  thereafter  notarially  executed  and  was 
registered  on  the  10th  January,  1808.  Having,  as  he  thought, 
obtained  the  consent  of  the  Qovemment,  Shepstone  determined  to 
exercise  his  option.  On  the  4th  January  he  was  in  Johannes- 
burg, and  from  there  he  telegraphed  to  the  plaintiff  in  the  follow- 
ing terms:  ''Agree  take  farms  and  contract.  Will  wire  fully 
to-morrow."  On  the  moiTow  he  did  wire  from  Pretoria;  his 
message  was  as  follows:  "I  take  farms  and  contract  £8500. 
Contract  must  be  notarial  for  registration.  Shall  I  get  done  ? " 
This  telegram  he  confirmed  by  a  telegram  of  the  same  date,  of 
which  the  opening  sentence  was  this :  "  As  I  wired  to  you  yester- 
day and  to-day,  I  have  taken  the  farms  and  contract  at  £8500, 
as  per  your  firm  option." 

On  the  5th  January,  therefore,  the  parties  had  come  to  an 
agreement  regarding  the  price,  though  the  details  as  to  payment 
and  transfer  remained  to  be  settled.  On  the  10th  January 
Shepstone  wrote  to  Eastwood  drawing  attention  to  the  fact  that 
the  price  or  value  of  the  land  and  the  contract  would  have  to  be 
apportioned  for  the  purposes  of  paying  tri^nsfer  duty.  He  would 
decide  the  matter,  ho  said,  with  Ektstwood's  brother,  who  held  the 
plaintiff's  power  of  attorney,  but  would  of  course  take  Minnaar's 
advice  on  the  subject.  He  did  sec  the  plaintiff's  brother,  and  h^ 
consulted  Minnaar.  Now  Minnaar  was  in  an  exceptionally  good 
position  for  fixing  the  sale  value  of  the.  farms  as  separated  from 
the  labour  contract  Not  only  was  he  Registrar  of  Deeds,  but  he 
himself  had  been  a  former  owner  of  the  properties  and  knew 
them  well.   It  was  accordingly  settled  between  him  and  Shepstone 
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that  £4000  would  be  a  fair  price  for  the  land,  and  this  was  com- 
municated to  Eastwood.  The  latter  admits  that  £4000  was  the 
full  market  value  of  the  farms  at  that  time ;  but  he  adds  that  he 
himself  would  not  have  sold  for  anything  like  that  sum.  How- 
ever, he  agreed  to  Shepstone's  suggestion,  and  on  the  5th  Feb- 
ruary, 1898,  the  parties  executed  declarations  in  the  ordinary  form 
by  virtue  of  which  they  solemnly  averred  that  a  sale  of  the  farms 
had  taken  place  on  the  3rd  January  for  £4000.  The  signing  of 
these  declarations  is  a  very  important  factor  in  the  case,  and  it 
will  be  necessary  to  revert  to  it  again. 

Up  to  this  stage  nothing  had  been  finally  settled  as  to  the 
time  of  payment ;  but  the  correspondence  shows  that  Shepetone 
undertook  to  pay  £1000  down  and  the  balance  about  April.  He 
was  disappointed,  however,  in  respect  of  certain  moneys  which 
he  had  expected,  and  the  plaintiff,  who  was  very  lenient,  was 
willing  that  he  should  have  further  time  to  enable  him  to  finance 
his  obligation.  It  is  common  cause  that  the  defendant  paid  to  the 
plaintiff  the  sum  of  £3000  in  the  following  instalments :  £1000 
on  the  7th  March,  1898 ;  £500  on  the  16tii  May,  1898 ;  and  £1500 
on  the  13th  August,  1898.  In  May  the  plaintiff  left  for  England 
on  a  visit,  and  before  his  departure  he  and  Shepstone  went  to 
the  Standard  Bank,  and  the  title  deeds,  the  declarations,  and  the 
labour  contract  were  deposited  with  the  manager.  That  oflicial 
then  drafted  a  letter  to  himself  which  was  read  over  to  Shepstone 
and  signed  by  Eastwood,  and  which  gave  instructions  that 
transfer  of  the  farms  was  to  be  passed  on  payment  of  £7500, 
which  was  the  balance  then  due  on'th^  full  contract  price  of 
£8500.  Having  bi'ought  the  matter  to  that  stage,  Eastwood 
took  his  departure. 

Meanwhile  Shepetone  had  written  in  March  to  the  Govern- 
ment asking  for  a  ratification  in  writing  of  the  labour  contract, 
which  had  already  received  the  verbal  approval  of  the  Superin- 
tendent of  Native  Affairs.  No  reply  was  received  till  September, 
1898;  on  the  14th  of  that  month  the  Superintendent  wrote 
saying  that  the  Government  could  not  approve  of  the  contract, 
because  it  was  unlawfully  entered  into.  He  enclosed  a  copy  of 
certain  circular  instructions  which  had  been  sent  in  October, 
1891,  by  General  Joubert,  the  then  Superintendent  of  Natives, 
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to  all  commissioners  and  landdrosts,  and  which  had  been 
published  by  the  State  Secretary  in  the  StacUscourant  of  the 
28th  October,  1891.  The  circular  notified  that  all  native  chiefs 
should  be  informed  that  they  could  not  lawfully  enter  into  any 
contracts  which  bound  other  persons  than  themselves ;  that  all 
such  contracts,  unless  validated  by  the  Government,  would  be 
deemed  to  have  been  unlawfully  entered  into ;  and  that  the  tribe 
or  people  of  the  chief  who  signed  such  a  contract  would  not  be 
bound  thereby.  The  plaintiff  was  informed  of  this  new  develop- 
ment after  his  return  from  EIngland,  and  correspondence  ensued 
to  wl^ch  it  is  not  necessary  now  to  make  any  detailed  reference. 
The  position  is  this :  The  plaintiff  has  received  £3000,  being  part 
of  the  full  purchase  price ;  the  defendant  has  been  in  possession 
of  the  farms  since  March,  1898,  and  claims  to  have  made  con- 
siderable improvements  thereon ;  and  the  labour  contract,  though 
not  removed  from  the  registry,  has  been  repudiated  by  the  late 
Qovemment.  Under  these  circumstances  the  plaintiff  sues  for 
the  sum  of  £5500,  being  the  unpaid  balance  of  the  £8500,  and 
tenders  transfer  of  the  land.  The  defendant  says  that  in  terms 
of  the  original  contract  the  farms  and  the  labour  contract  were 
separately  sold,  the  purchase  price  of  the  land  having  been  from 
the  first  fixed  at  £4000 ;  that  in  any  event  it  was  arranged  in 
February,  1898,  that  the  two  transactions  should  be  separated ; 
that  the  plaintiff  undertook  to  obtain  the  approval  of  the 
Qovernment  to  the  invalid  labour  contract,  and  failed  to  do  so ; 
and  that  the  defendant  was  induced  to  accept  the  option  by  the 
false  representations  of  the  plaintiff  that  the  contract  was  worth 
£1500  a  year.  On  these  grounds  he  asks  that  the  purchase  of 
the  labour  contract  be  set  aside,  and  that  the  farms  be  transferred 
to  him  on  payment  of  £1000,  being  the  balance  still  due  upon 
the  alleged  price  of  £4000  for  the  land  alone. 

Some  of  these  defences  may  be  dismissed  at  once.  There  is  no 
evidence  whatever  that  the  plaintiff  made  any  false  representa- 
tions, and  that  plea  ought  never  to  have  been  placed  on  the 
record.  Further,  the  evidence  satisfies  us  that  the  plaintiff  did 
not  undertake  to  obtain  the  approval  of  the  Govemm'ent  to  the 
labour  contract.  The  real  points  remaining  for  decision  are 
these :  Is  the  labour  contract  one  which  the  Court  can  in  any 
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way  recognise  ?  If  not,  can  the  plaintiff  still  claim  to  be  paid  the 
full  amount  of  £8500  before  giving  transfer  of  the  farms  ?  Can 
the  defendant,  on  the  other  hand,  claim  such  transfer  on  paying 
the  balance  of  £4000,  or  must  the  whole  transaction  be  treated 
as  null  and  void,  and  the  parties  relegated  to  their  respective 
rights  apart  from  the  contract  ? 

Now  the  labour  contract  is  a  somewhat  remarkable  document. 
It  was  signed  not  merely  by  the  chief  of  the  tribe  as  chief,  but 
by  his  council  of  indunas  also ;  and  the  signatories  purported  to 
act  not  only  on  behalf  of  themselves,  but  ''on  behalf  of  all  the 
people  of  the  tribe  of  Zebedela.''  It  was  therefore  intended  to 
bind  the  whole  tribe;  and  the  obligation  which  it  sought  to 
impose  upon  the  tribe  in  return  for  the  rights  of  occupation  and 
user  already  referred  to,  was  an  obligation  to  supply  to  the  plain- 
tiff Eastwood,  or  his  assigns,  250  able-bodied  native  mine  work- 
men every  three  months.  These  workmen  were  to  be  supplied 
on  the  farm  Uitkyk  or  its  vicinity,  for  the  purpose  of  being 
dispatched  to  Johannesburg  or  elsewhere  in  the  Transvaal  wher- 
ever Eastwood  or  his  assigns  might  desire,  there  to  work  in 
such  place  or  in  such  manner  as  might  be  determined.  No  rate 
of  wages  was  fixed,  but  it  was  stipulated  that  the  men  should 
receive  the  payment  customary  in  the  case  of  other  similar  mine- 
workers.  It  will  be  seen  that  this  is  not  an  arrangement  by 
which  one  man  undertakes  to  secure  for  another  a  number  of 
workmen  who  are  willing  to  enter  into  free  and  independent 
contracts  with  him.  The  contractor  for  the  supply  of  labourers 
is  a  native  chief,  supported  by  his  council  of  indunas,  and 
exercisipg  over  the  individual  members  of  his  tribe  all  that 
power  and  control  which  his  position  as  chief  must  necessarily 
give  him.  Taking  advantage  of  his  chieftainship  and  acting  by. 
virtue  of  it,  he  undertakes  that  members  of  his  tribe  will  be 
"  supplied "  in  the  numbers  required  and  at  the  spot  appointed, 
and  will,  without  entering  into  any  individual  contracts  of  their 
own,  submit  to  be  transported  to  any  mine  or  any  compound  where 
their  services  may  be  required,  to  be  paid  the  customary  wage 
and  to  remain  there  for  at  least  three  months  whether  they  like 
it  or  not  If  such  a  contract  were  carried  out,  what  would  be 
the  almost  certain  result  ?    That  a  number  of  natives  would  be 
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periodically  handed  over  by  their  chief  to  the  person  entitled  to 
the  plaintiff's  rights  under  the  contract ;  that  they  would  be  sent 
off  to  work  at  places  which  they  had  not  selected  for  employers 
with  whom  they  had  never  contracted,  and  under  conditions  and 
for  wages  which  they  had  no  opportunity  of  determining  or 
approving.  In  other  words,  a  supply  of  forced  labour  would  be 
exacted  from  the  people  of  the  tribe  of  Zebedela  by  the  authority 
of  their  chief. 

Now  this  Court  has  the  power  to  treat  as  void  and  to  refuse 
in  any  way  to  recognise  contracts  and  trausactions  which  are 
against  public  policy  or  contrary  to  good  morals.  It  is  a  power 
not  to  be  hastily  or  rashly  exercised ;  but  when  once  it  is  dear 
that  any  arrangement  is  against  public  policy,  the  Court  would 
be  wanting  in  its  duty  if  it  hesitated  to  declare  such  an  arrange^ 
ment  void  What  we  liave  to  look  to  is  tjie  tendency  of  the 
proposed  transaction,  not  its  actually  proved  result  .  In  the 
present  case  we  are  satisfied  that  not  only  would  the  labour 
contract  before  us  tend  to  produce  forced  labour,  but  that  a 
system  of  forced  labour  would  be  the  certain  outcome. 

That  is  our  conclusion  upon  the  terms  of  the  document 
itself.  If  we  had  any  doubt  upon  the  point,  the  attitude  of 
both  the  late  and  the  present  Governments  of  the  Transvaal 
would  go  far  to  remove  it.  As  already  pointed  out,  the  authori- 
ties of  the  Republic  as  tar  back  as  1891  issued  instructions  to  the 
proper  officers  that  no  contract  by  which  a  native  chief  sought  to 
bind  his  people  should  be  valid  unless  expressly  approved  by  the 
Government.  The  reason  is  obvious,  because  the  people  of  the 
tribe  in  regard  to  all  such  transactions  would  not  be  free  agents^ 
and  would  have  no  liberty  of  contract.  The  present  Government 
has  gone  considerably  further.  Sec.  12  of  the  schedule  to  Pro- 
clamation No.  38  of  1901  contains  .the  following  words:  "No 
concession  or  contract  by  any  native  chief  or  headman  binding 
himself  or  his  people  to  provide  native  labour  shall  be  valid ;  and 
any  person  inducing  or  atteuipting  to  induce  any  native  chief  or 
headman  so  to  bind  himself  shall  be  liable  on  conviction  to  a 
fine  not  exceeding  £100  or  in  default  to  six  monttis'  imprisoo^ 
ment."  The  entering  into  such  contracts  as  the  present  one  has, 
now  been  made  a  criminal  offence.    It  is  not  necessary  to  decid^ 
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whether  the  fact  that  at  the  present  moment  the  procuring  of  a 
contract  like  the  one  before  ns  would  be  a  criminal  transaction 
is  in  itself  sufficient  to  justify  the  Court  in  refusing  to  enforce 
such  a  contract  entered  into  before  the  passing  of  the  Proclama- 
tion. That  is  a  weighty  question  which  may  be  left  open.  We  are 
satisfied  that  the  agreement  is  against  public  policy,  and  the 
instructions  of  the  late  Qovemment  and  the  legislation  of  the 
present  one  are  strong  arguments  in  favour  of  our  decision. 

In  our  opinion  the  labour  contract  entered  into  by  the  plaintiif 
was  and  is  void,  and  we  cannot  be  parties  to  enforcing  it 'directly 
or  indirectly ;  nor  can  we  give  judgment  for  any  moneys  agreed 
to  be  paid  in  respect  of  the  sale  of  the  so-called  rights  under  it 

It  remains  to  consider  how  this  finding  affects  the  legal  posi- 
tion of  the  parties  to  the  action.  Now  we  may  take  the  general 
rule  to  be  this:  Where  a  contract  is  divisible,  that  is  to  say, 
where  the  parties  have  so  expressed  themselves,  either  in  the 
original  agreement  or  in  any  subsequent  valid  variation  of  it, 
that  the  subject  matter  of  the  contract  and  the  consideration  can 
be  divided  into  two  or  more  parts,  then  if  one  part  be  void  and 
bad,  and  another  part  be  good,  the  Court  will,  at  the  request  of 
one  of  the  parties,  reject  the  bad  portion  and  enforce  the  good. 
In  our  opinion  the  contract  as  originally  entered  into  was  one 
whole  contract, 'and  was  not  divisible.  Upon  this  part  of  the  case 
there  is  some  conflict  of  evidence ;  the  defendant  says  that  the 
original  option  granted  to  him  was  split  into  two  parts,  that  the 
iaVms  were  offered  for  £4000,  and  the  labour  contract  for  £4500.  • 
The  plaintiff,  on  the  other  hand,  says  the  option  was  to  take  the 
farm  and  the  contract  together  as  one  whole  purchase  for  £8600. 
Mrs.  Shepstone's  evidence  taken  on  commission  certainly  supports  • 
her  husband's  version,  but  she  herself  candidly  admitted  that  her 
recollection  of  what  had  occurred  more  than  four  yeai*s  ago  was 
hot  very  dear.  The  correspondence  and  the  admitted  facts,  how- 
ever, convince  us  that  Mr.  Shepstone  is  mistaken  in  saying  that 
the  farms  were  separately  offered  for  £4000.  His  own  telegrams 
and  letters  are  inconsistent  with  such  an  idea,  and  so  is  his  con- 
duct If  the  parties  had  themselves  fixed  the  price  of  the  farms 
at  £4000,  it  would  have  been  a  highly  improper  act  for  him  to 
have  gone  to  Minnaar  and  requested  him  to  value  them  for  the 
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purpoees  of  transfer  duty.  We  cannot,  therefore,  accept  the  de- 
fendant's version  of  the  terms  of  the  original  contract,  and  we 
think  that  the  plaintiff  is  right  when  he  says  that  no  special  price 
was  fixed  for  the  land  as  apart  from  the  labour  contract 

But  the  matter  did  not  end  there;  the  parties  signed  declara- 
tions of  purchase  and  sale  in  regard,  to  the  farms,  and  the  fact  of 
their  having  done  so  has  a  very  important  bearing  upon  the  case. 
It  is  quite  true  that  Shepstone  proposed  and  Eastwood  consented 
to  the  execution  of  these  declarations  for  the  purpose  of  assess- 
ing transfer  duty  upon  the  land ;  but  to  judge  of  the  legal  results 
of  such  execution  we  must  have  regard  to  the  language  of  the 
Transfer  Duty  Law.  The  statute  (Np.  20  pf  1895)  had  for  its 
object  to  secure  the  due  payment  of  transfer  duty  Upon  the  price 
or  value  of  land  sold  or  otherwise  disposed  of.  In  the  case  of  a 
sale  of  fixed  property  the  parties  are  required,  before  they  can 
give  and  obtain  transfer,  to  make  solemn  declarations  of  purchase 
and  sale  in  the  form  prescribed.  It  is  an  essential  feature  of 
these  declarations  that  a  purchase  price,  as  distinguished  from  a 
valuation,  should  be  agreed  upon  and  fixed.  In  the  case  of  land 
donated  to  an6ther,  different  forms  of  declaration  are  prescribed, 
in  terms  of  which  the  realty  which  has  formed  the  subject  of  the 
donation  is  duly  valued,  and  the  same  forms  would  apply  to  land 
exchanged.  But  in  all  cases  of  sale  the  parties  are  compelled,  if 
they  desire  transfer,  to  declare  to  a  definite  purchase  price  for  the 
land,  considered  separate  and  apart  from  any  other  asset  which 
may  also  have  formed  the  subject  of  sale.  In  other  words,  the 
Law  does  not  permit  the  transfer  of  land  to  follow  upon  a  sale 
unless  the  parties  conclude  a  contract  of  purchase  and  sale  of  that 
land  alone,  not  taken  in  conjunction  with  any  movable  or  incor- 
poreal property. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  declarations  in 
this  case  were  wrongly  drawn ;  that  they  should  have  set  forth 
the  facts  of  the  case  and  merely  assigned  a  value  for  purposes  of 
transfer  duty  to  the  land,  which  had  formed  only  one  item  in  the 
original  contract  of  sale.  The  answer  to  that  is  that  the  Law  does 
not  make  provision  for  any  such  valuation ;  if  land  is  sold,  as 
admittedly  these  farms  were,  and  other  things  are  sold  With 
it,  then  the  parties  to  the  contract  must  split  it  up  and  must 
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declare  to  a  separate  sale  of  the  land  for  a  separate  and 
definite  price  before  they  can  effect  transfer  of  it.  It  might 
be  said  that  this  policy  of  the  Law  is  not  without  reason 
to  commend  it  If  a  seller  disposed  of  land  and  valuable 
movable  property  by  one  and  the  same  bargain,  and  if  he 
were  allowed  merely  to  value  the  land  for  purposes  of  transfer 
duty,  allocating  to  it  such  share  of  the  total  purchase  price  as 
he  might  think  fair,  there  would  be  no  inducement  to  him  to  be 
exact  in  the  matter.  But  if  the  Law  compels  him  to  split  the 
contract  so  that  each  part  of  it  entails  a  separate  risk  and  may 
be  separately  dealt  with,  he  will  see  that  the  purchase  price  of 
the  laud  is  fixed  upon  an  adequate  and  proper  basis.  In  the 
present  instance  both  parties  adopted  the  machinery  of  the  statute, 
and  signed  declarations  in  due  form.  They  must  be  presumed  to 
have  read  and  understood  them,  and  the  language  is  clear  and 
precise. 

Let  me  examine  the  declaration  of  seller  signed  by  the 
plaintiff  In  terms  of  it  he  solemnly  declared  that  the  sum  of 
£4000  was  the  full  and  whole  purchase  price  for  which  he  had 
sold  to  the  defendant  the  farms  in  question,  that  the  sale  took 
place  on  the  3rd  January,  1898,  and  that  he  had  not  received  and 
did  not  expect  any  further  or  other  consideration  or  value  of  any 
nature  whatever  for  the  said  farms.  A  corresponding  declara- 
tion of  purchase  was  made  by  Shepstone.  Surely  the  plaintiff 
cannot  be  now  heard  to  say  that  these  documents  do  not  consti- 
tute a  separate  sale  of  the  land,  especially  as  the  Law  requires 
a  separate  sale  and  did  not  permit  of  any  valuation  not  amount- 
ing to  a  sale.  No  doubt  the  parties  did  not  understand  the  true 
legal  position;  hence  the  instructions  to  the  bank,  and  hence 
Shepstone's  willingness  to  pay  the  full  price  in  April  and  take 
transfer  of  the  farms  if  only  he  could  have  raised  the  money. 
But  the  legal  position  is  undoubted  and  its  consequences  are 
inexorable. 

The  contract  was  split  up  and  divided  by  the  agreement  of  the 
parties;  and  that  being  so,  the  valid  portion  must  be  enforced, 
while  the  invalid  portions  fall  to  the  ground.  This  is  a  hard  result 
for  the  plaintiff  Eastwood ;  he  has'  behaved  fair]y  throughout 
the  transaction,  and  in  case  of  a  conflict  of  evidence  we  accept 
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his  testimony  as  being  the  more  accurate  of  the  twa  Had 
Shepstone's  finances  allowed  it,  he  wotdd  have  paid  the  full  sum 
of  £8500  in  April,  1898,  and  taken  chance  for  the  contract;  and 
it  is  unfortunate  that  Eastwood  should  suffer  for  having  been 
indulgent  as  to  the  terms  of  payment  and  for  having  signed  a 
declaration  which  he  executed  at  the  instance  of  Shepstone.  But 
the  legal  effect  of  what  he  did  is  clear  and  undoubted,  and  we 
can  only  carry  out  the  law.  He  must  be  ordered  to  pass  transfer 
of  the  farms  upon  payment  of  the  balance  of  the  £4000,  which 
he  declared  to  be  the  price  for  which  he  had  sold  them. 

As  to  the  costs,  we  think  there  should  be  no  order.  In  the 
first  place,  the  defendant  should  have  specifically  raised  the 
defence  founded  on  the  illegality  of  the  labour  contract ;  had  he 
done  so,  the  matter  would  probably  have  been  inexpensively 
decided.  In  the  second  place,  there  was  nothing  to  justify 
the  defendant's  plea  that  Eastwood  had  made  false  representa- 
tions as  to  the  value  of  the  labour  contract  There  is  no  tittle  of 
evidence  in  support  of  such  an  assertion,  the  defence  was 
improperly  set  up,  and  we  desire  to  mark  our  disapproval  of  the 
defendant's  conduct  ih  raising  it. 

The  order  of  the  Court  will  be :  On  the  claim  in  conventioii 
judgment  for  the  defendant.  On  the  claim  in  reconvention 
judgment  for  the  plaintiff  in  reconvention,  the  defendant  in 
reconvention  ordered  to  pass  transfer  of  the  farms  in  question 
upon  payment  of  the  sum  of  £1000,  being  balance  of  the 
purchase  price  still  unpaid.      No  order  as  to  costs. 

Mason,  J.,  concurred. 

Plaintiff's  Attorneys:  Booth  A  WeaaeU;  Defendant's  Attor- 
neys :  Webber  &  Kennerley. 
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VLAKFONTEIN  LANDS  CO.  v.  REGISTRAR 
OF  DEEDS. 

1902.    November  20.    Innes,  C.J.,  and  Mason,  J. 

Erven  in  taumehip. — BegiatnUion. — Trcme/er. — Deede  Offiee  praiotiee, — 
Prodamaiian  No,  10  <2/'l902,  eec.  30. 

A  was  the  regiBtered  owner  of  portions  of  three  farms.  By  oontraefc 
with  the  OoTemment  A's  ground  was  proclaimed  a  township.  A 
filed  a  general  plan  of  the  town  and  of  eaoh  of  the  erren,  and  trans- 
ferred to  the  Government  the  portions  of  the  farms  which  made 
up  the  town  and  town  lands,  with  the  exception  of  1344  enren 
which  remained  his  property.  He  continued  to  hold  these  1344 
erven  under  his  original  title  to  the  portions  of  the  forms.  The 
ground  transferred  to  the  Qovernment  consisted  of  a  hlock  of  400 
erven,  and  was  transferred  not  as  erven  hut  as  portion  of  a  form. 
A  register  of  the  town  was  thereupon  opened  in  the  Deeds  Offioe^ 
each  erf  being  allotted  a  separate  folio,  on  each  pf  which  the  num- 
ber of  the  respective  erf  was  given.  A  had  sold  a  number  of  his 
erven,  and  in  cases  where  two  or  more  erven  had  been  transferred 
from  him  to  one  and  the  same  transferee,  separate  deeds  of  transfer 
had  been  passed.  A  now  sold  to  the  applicant  company  all  the 
remaining  erven,  about  1200,  situate  in  the  township,  not  already 
sold  or  transferred  by  him,  with  the  exception  of  one  erf  reserved 
and  twelve  others  which  he  retained  the  right  to  select.  The 
applicant  company  desired  to  take  transfer  in  one  deed,  but  the 
Registrar  of  Deeds,  relying  on  sec.  20  of  Proclamation  No.  10  of 
1902,  insisted  on  a  separate  deed  of  transfer  for  each  erf.  Hdd^ 
that  the  mere  fact  of  the  entry  of  the  land  on  the  Deeds  Office 
register  as  so  many  erven  numbered  consecutively  in  accordance 
with  the  general  plan  filed,  there  having  been  no  transfer  or  con- 
veyance of  such  land,  was  not  in  iteelf  proof  of  the  registration  of 
separate  erven  as  such,  and  that  as  A  held  the  erven  in  question 
under  his  original  title,  they  never  having  been  actually  transferred 
from  A  qua  owner  of  the  farms  to  A  quM  owner  of  the  erven,  the 
Registrar  of  Deeds  was  bound  to  give  transfer  in  one  deed. 

Application  for  an  order  directing  the  Registrar  of  Deeds  to 
pass  transfer  of  certain  erven  in  one  deed. 

The  petition  set  forth  that  on  the  10th  May,  1901,  one  McHattie 
sold  to  the  applicant  company  certain  property,  viz.,  "  all  the  re- 
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maimng  erven  (about  1200)  situate  in  the  township  of  McHatties- 
burg  not  already  sold  or  transferre^L  by  him,  with  the  exception 
of  one  erf  reserved  and  twelve  others  which  he  retained  the 
right  to  select."  The  company  now  desired  to  take  transfer  of 
the  said  remaining  erven  in  one  deed,  but  the  Registrar  of  Deeds 
refused  to  pass  such  deed,  and  insisted  that  a  separate  deed  of 
transfer  must  be  passed  for  each  erf. 

From  the  reports  furnished  by  the  Registrar  the  facts 
appeared  to  be  as  follows:  In  1893  McHattie  became  the  re- 
gistered owner  of  two  portions  of  the  quit-rent  farm  Vlakf ontein. 
No.  180,  and  of  a  portion  of  the  freehold  farm  Vlakfontein,  No. 
101.  By  contract  dated  the  30th  August,  1897,  the  Qovemment 
of  the  South  African  Republic  granted  him  the  right  to  lay  out  a 
township  on  the  said  portions  of  these  farms  under  the  name  of 
McHattiesburg.  The  town  was  to  be  laid  out  on  a  defined  area 
1600  morgen  in  extent;  it  was  to  consist  of  1744  erven  of  a  de- 
fined size,  and  of  these  1344  erven  were  to  be  reserved  to 
McHattie.  The  general  plan  of  the  town  and  of  each  of  the  erven 
was  to  be  lodged  by  him  with  the  Surveyor-Qeneral.  The  con- 
tract further  provided  that  so  long  as  the  erven  remained  re- 
gistered in  the  name  of  McHattie  in  the  town  register  book 
they  should  be  exempt  from  taxation.  In  accordance  with  the 
terms  of  this  contract  a  general  plan  of  the  town  was  prepared 
by  a  surveyor  and  approved  by  the  Surveyor-General  on  the  4th 
December,  1897.  After  approval  the  latter  forwarded  it  to  the 
Deeds  Office.  By  Proclamation  dated  12th  February,  1898, 
McHattiesburg  was  proclaimed  a  township,  and  the  town  and 
town  lands  were  placed  under  the  administration  and  control  of 
the  Qovemment  of  the  Republic.  By  three  deeds  dated  the  16th 
May,  1898,  McHattie  transferred  to  the  Government  the  portions 
of  the  farms  which  made  up  the  town  and  town  lands,  with  the 
exception  of  the  1344  erven  which  were  to  remain  his  property. 
A  register  of  the  town  of  McHattiesburg  was  thereupon  opened 
in  the  Deeds  Office,  each  erf  being  allotted  a  separate  folio,  on 
which  the  number  of  the  respective  erf  was  given.  Both  in  re- 
gard to  erven  sold  by  McHattie  and  by  the  Government,  the  names 
of  the  registered  owners,  namely,  McHattie  and  the  Government, 
had  in  several  cases  been  filled  in.    Bonds  by  McHattie  on  these 
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erven,  whether  his  name  had  been  actually  inserted  on  the  folio 
or  not,  were  noted  respectively  on  the  folio  on  which  the 
particular  erf  was  registered.  The  Registrar  attached  a  list 
of  erven  in  the  township  already  transferred  by  McHattie  to 
third  parties,  and  he  stated  that  in  cases  where  two  or  more 
erven  had  been  transferred  from  McHattie  to  one  and  the  same 
transferee,  separate  deeds  of  transfer  had  been  passed.  The 
Registrar  explained,  in  regard  to  the  point  raised  as  to  why  the 
Government  had  not  taken  transfer  of  the  400  erven  by  400 
deeds,  that  prior  to  the  passing  of  the  three  deeds  of  the  16th 
May,  1898,  above  mentioned,  the  lots  which  had  been  laid  out  on 
the  general  plan  of  McHattiesburg  had  not  been  registered  as 
erven,  and  that  there  was  no  need  to  transfer  them  separately ; 
but  the  proper  recording  of  the  transfers  effected  by  those  deeds 
required  the  opening  of  a  register  for  the  township  of  McHat- 
tiesburg and  the  registration  of  both  the  Qovemment's  and 
McHattie's  property  as  erven  on  separate  folios. 

In  addition  to  the  fact  that  McHattie  had  sold  115  erven  as 
erven  and  transferred  them  by  separate  deeds,  the  Registrar,  by 
way  of  further  proof  that  McHattie  was  the  registered  owner  of 
erven  in  McHattiesburg,  cited  certain  bonds  passed  by  him  over 
certain  erven  in  McHattiesburg,  and  submitted  that  had  he  not 
been  at  that  time  the  registered  owner  of  the  erven,  the  bonds 
could  only  have  hypothecated  portions  of  the  f anna  Under  these 
circumstances  the  Registrar  maintained  that  a  separate  deed 
of  transfer  was  required  for  each  erf.  The  old  practice  that  not 
more  than  one  erf  could  be  transferred  by  one  deed  had,  he  said, 
been  expressly  adopted  by  sec.  20  of  Proclamation  No.  10  of  1902, 
and  its  application  had  been  extended  so  as  to  embrace  sub- 
divisions of  ground  similar  to  erven,  but  not  situated  in  pro- 
claimed towns.  Further,  according  to  the  present  law,  only  one 
diagram  could  be  attached  to  a  single  deed  of  transfer,  and  the 
Registrar  submitted  that  he  could  not  see  how  a  diagram  could 
be  framed  of  the  erven  purchased  by  the  applicant  company, 
since  the  erven  had  alfeady  been  laid  down  on  the  general  plan 
of  the  town  and  constituted  distinct  units  bearing  the  same 
relation  to  the  town  as  farms  do  to  the  district  in  which  they 
are  situated.    "  When  a  town  or  an  area  within  a  town  has  been 
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divided  up  into  erven,  these  erven  are  the  only  recognised 
portions  of  the  town,  and  no  combination  of  erven  can  be 
considered.  The  only  diagrams  that  can  be  framed  are  the 
erven  diagrams,  each  of  which  requires  a  separate  transfer." 

Qregorowski,  for  applicants :  The  mere  splitting  up  of  the  farms 
into  erven,  as  shown  in  the  general  plan  in  the  Deeds  Office,  has 
not  altered  McHattie's  title;  there  has  been  no  transfer  from 
McHattie  qua  owner  of  the  farms  to  McHattie  qua  owner  of  the 
erven.  McHattie  has  ceded  his  rights  in  toto  to  the  company,  who 
bought  the  property  from  him  not  as  1200  separate  erven,  but  as 
portion  of  a  township. 

Barber,  for  respondent :  Before  the  transfer  to  the  applicant 
company  the  property  was  registered  in  the  books  of  the  Regis- 
trar of  Deeds  as  so  many  registered  erven.  The  company  is  there- 
fore liable  under  sec.  20  of  Proclamation  No.  10  of  1902  for 
duty  on  each  erf.  When  McHattie  parted  with  a  portion  of  the 
township  to  the  Qovemment,  he  retained  the  remainder  not  as 
portion  of  the  farms,  but  as  so  many  erven  in  the  township  in 
aooordanoe  with  the  general  plan.  This  is  proved  by  the  fact 
that  an  indorsement  to  this  effect  was  made  on  McHattie's  title. 
The  old-established  practice  of  the  Deeds  Office  is  in  favour  of 
the  Registrar's  contention. 

Oregorowaki  was  not  called  upon  in  reply. 

Innbs,  C.J. :  The  applicants  in  this  matter  ask  for  an  order 
directing  the  Registrar  of  Deeds  to  pass  transfer  of  certain  1200 
erven  situate  in  the  township  of  McHattiesburg  from  McHattie 
to  them  in  one  deed.  Sec.  20  of  Proclamation  No.  10  of  1902, 
which  is  relied  upon  by  the  Registrar  as  justifying  his  refusal, 
provides  as  follows :  ''  It  shall  not  be  lawful  to  convey  more  than 
one  piece  of  land  registered  as  a  separate  farm  or  erf,  or  to  convey 
portions  of  different  farms  or  erven  by  one  and  the  same  deed  of 
transfer,  and  no  deed  of  transfer  shall  have  more  than  one  dia- 
gram annexed  to  it."  The  section  then  proceeds :  "  Where  land 
has  been  divided  into  a  number  of  lots  for  residential,  agricultural, 
or  oUier  purposes  it  shall  be  competent  for  the  Registrar,  before 
accepting  for  registration  the  transfer  or  lease  of  any  such  lot,  to 
require  the  registered  owner  of  such  land  to  lodge  with  him  a 
duly  approved  general  plan  of  the  land  so  divided,  together  with 
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his  tiUe  deed  to  such  land."  Hie  first  sentence  I  have  read  is  the 
part  of  the  section  which  is  material  to  this  case.  The  question 
is  whether  or  not  these  so-called  erven  are  separate  pieces  of  land 
**  registered  as  separate  farms  or  erven  "  within  the  meaning  of 
the  section.  Now  it  is  clear  that  there  can  be  no  legal  registra- 
tion without  a  .conveyance  taking  place  fronv  one  person  t^ 
another.  Mr.  Barber  argues  that  the  mere  entry  of  this  land  in 
the  Deeds  Office  register  in  the  form  of  so  many  separate  erven 
numbered  consecutively,  in  accordance  with  the  general  plan  filed, 
in  itself  constitutes  due  registration.  But  ¥rhat  is  the  register  ? 
It  is  merely  a  book  in  which  the  delivery  of  land  by  one  person 
to  another  is  registered  That  delivery  is  evidenced  by  a  deed  of 
transfer.  Here  McHattie,  even  after  the  proclamation  of  the  farm 
as  a  township,  held  these  so-called  erven  under  his  original  title. 
They  were  never  transferred  from  McHattie  qua  owner  of  the 
farm  to  McHattie  qva,  0¥mer  of  the  erven.  They  might  possibly 
be  held  to  be  erven  for  the  purposes  of  taxation,  but  as  far  as 
McHattie  was  concerned  these  1200  erven  were  not  erven  regis- 
tered in  his  name.  The  applicant  company,  however,  when 
it  receives  transfer,  will  hold  them  as  township  erven,  and 
when  one  or  more  of  these  erven  are  desired  to  be  regis- 
tered in  the  name  of  a  purchaser  from  the  company  a 
separate  deed  of  transfer  will  have  to  be  executed  in  respect 
of  each  erf.  The  mere  fact  that  the  old  practice  required  a 
separate  deed  of  transfer  for  each  erf  in  a  case  like  the  present 
would  not  in  itself  justify  us  in  giving  effect  to  the  contention  of 
the  Registrar  of  Deeda  But  we  are  of  opinion  that  neither  the 
old  practice  nor  the  terms  of  see.  20  of  the  Deeds  Proclamation 
support  his  contention.  The  application  will  therefore  be  granted. 
No  order  will  be  made  as  to  costs. 
Mason,  J.,  concurred. 

Applicants'    Attorneys :     Booth  &    Weaada;     Respondent's 
Attorneys :  Lunnan  Jk  Nixon. 
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Where  the  witneeees  to  an  underhand  will  were  both  womeoy  the 
Courts  on  the  application  of  the  perton  appointed  ezeeator  under 
the  will,  granted  a  rule  niti  calling  on  all  partieB  interested  to  ihow 
oauae  wh j  the  document  in  qneetion  should  not  be  declared  to  be 
a  valid  testamentary  disposition.  On  the  return  day  of  the  rule 
the  matter  was  postponed  tine  die^  and  was  not  thoreafter  brought 
before  the  Court  for  decision. 

Application  for  an  order  declaring  a  certain  will  to  be  a  valid 
testamentary  document,  and  directing  the  Master  to  issne  letters 
of  administration  to  the  petitioner  as  sole  executor  and  adminis- 
trator. 

The  applicant  and  his  wife  had  executed  a  rnatual  underhand 
will  duly  signed  and  attested  by  two  witnesses,  both  of  whom 
were  women.  Under  the  will  the  survivor  was  appointed  sole 
executor  and  administrator.  The  wife  died  on  the  10th  February, 
1902,  and  the  applicant  applied  to  the  Master  for  letters  of 
administration,  but  the  Master  refused  to  confirm  his  appoint- 
ment on  the  ground  that  the  requirements  of  the  law  in  regard 
to  the  attestation  of  the  will  had  not  been  complied  with  in  that 
the  witnesses  were  both  women.  The  petitioner  contended  that 
even  if  the  testamentary  disposition  by  reason  of  this  defect  was 
not  valid  as  a  will,  it  could  nevertheless  take  effect  as  a  codicil, 
and  that  for  this  purpose  all  the  requirements  of  the  law  had  been 
fulfilled. 

Oregorawski  (with  him  Barry),  for  applicant :  Sec.  1  of  Law 
No.  7  of  1895  cannot  alter  the  common  law  so  as  to  take  away 
rights  which  women  had  under  the  common  law.  Dwyer  v. 
O'Flynn  (3  Searle,  16)  decided  that  women  oonld  be  witnesses 
to  codicils.  An  invalid  will  might  be  valid  as  a  codicil ;  see  Yoet, 
28, 1, 15 ;  Sande.  Decia,  Fria.  4, 1, 12 ;  Schorer's  Nates,  179,  180 ; 
OoMiuizen  v.  Ooethuizen  (Buch.  1868,  p-  64).    In  past  years  wills 
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atteflted  hy  women  have  been  admitted  by  the  Master.  The  will 
fipnt^iM  a  reaenratory  danae  which  was  intended  to  be  a 
eodieillaiy  danae. 

Our.  adv.  vuU. 

Po&tea  (November  24)  :— 

The  Conrt  granted  a  mle  nisi  calling  upon  all  persons  inter- 
ested to  show  cause  why  the  document  purporting  to  be  the 
mutual  wiU  of  the  petitioner  and  his  late  wife  should  not  be 
dedared  to  be  a  valid  testamentary  disposition,  the  rule  to  be 
served  personaUy  on  the  Master  and  on  such  of  the  heirs  of  peti- 
tioner's wife  aa  the^  petitioner  was  acquainted  with,  and  to  be 
published  twice  in  the  Oovemment  Oazette. 

Thereafter  petitioner  filed  an  affidavit  that  he  had  served  the 
rule  on  all  the  heirs  he  was  acquainted  with  and  attached  a  docu- 
ment signed  hy  those  heirs  consenting  that  the  will  should  in  all 
respects  be  considered  as  a  legal  testament  and  be  of  full  force  and 
effect 

On  the  return  day  of  the  rule  the  matter  was  postponed  rine 
di$,  and  has  not  sinoe  been  before  the  Court 

Applicant's  attorneys :  Rooth  &  Wesaela. 


SYPERPONTEIN  G.  AND  C.  ESTATES  v. 
ANGEHRN  AND  PIEL. 

1902.    November  20,  24.    Innes,  C.J.,  and  Wessels  and 
Mason,  J.  J. 

Prviteipal  ami  ageni, — Caretaker  of  mine. — AtUhoriiy  to  pledge  torn-. 
pan^ierediL 

A,  who  before  the  war  was  a  mine  manager  in  the  employ  of  the 
Syferlcmtein  O.  and  C.  Co.,  arranged  on  the  outbreak  of  hostilities 
to  remain  on  the  mine  as  caretaker,  and  as  such  to  emplojr  no  more 
than  six  natives.  If  the  directors  did  not  return  within  three 
months,  A  was  to  abandon  the  property  and  diumss  the  natives. 
After  the  expiration  of  the  three  months  A  remained  on  the 
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premises,  and  bought  proTisioiis  which  he  mlleged  were  for  the 
company,,  and  he  pledged  the  company's  credit  for  the  purchase 
price.  Bddy  on  appeal,  that  in  the  absence  of  proof  that  the  com- 
pany had  held  out  A  to  all  the  world  as  a  p<)rson  who  had  authority 
to  pledge  their  credit,  or  of  evidence  that  a  person  in  A's  position 
was  entitled  by  custom  so  to  do^  the  company  could  not  be  held 
responsible  for  acts  done  by  A  in  the  position  he  had  assumed  after 
the  expiration  of  the  three  months  of  his  employment  as  caretaker, 
and  was  not  liable  for  the  purchase  price  of  the  goods  he 
bought. 

This  was  an  appeal  from  a  decision  of  the  First  Civil 
Magistrate  of  Johannesboig. 

The  tacts  are  fully  set  out  in  the  judgment  delivered  on 
i^peaL  The  Magistrate  gave  the  follo¥ring  reasons  for  his 
decision: — 

'<  I  found  that  the  company,  having  left  Gkurbe  at  the  mine  with 
certain  Kafirs  in  order  to  keep  the  mine  going,  held  him  out  to  the 
public  as  being  their  agent  as  &ur  as  their  restricted  mining  opera- 
tions were  concerned ;  that  it  was  within  the  reasonable  scope  of 
Oarbe's  deployment  to  find  food  for  these  Kafirs,  and  that  the 
jdaintifis  were  entitled  to  consider  Oarbe  as  being  'held  out'  to 
this  extent;  and  I  think  further  that  the  conduct  of  Frosty  the 
managing  dii^ector  of  the  company,  in  writing,  on  his  return,  to 
the  plaintiffs  claiming  for  coal  supplied  by  Garbe  to  them  n^thout 
any  comment  on  his  (Garbe's)  position  or  conduct^  amounts  to 
ratification.  There  will,  therefore,  be  judgment  for  the  plainti£b 
for  the  amount  claimed,  with  costs." 

Gregorowski,  for  appellants:  Before  the  war  Oarbe  had  no 
authority  to  buy  goods ;  the  company  conld  have  repudiated  if 
Oarbe  had  bought  meat  during  the  first  three  months.  No  one 
can  buy  on  credit  without  a  mandata  Unless  the  company  gave 
Oarbe  the  right,  he  had  no  right  to  buy.  The  onus  is  on  the 
plaintiffs  to  prove  such  right 

CarUvna,  for  respondents:  Oarbe  was  the  manager  of  the 
mine ;  he  surely  had  implied  authority  to  buy  food  for  the  natives 
(Story  on  Ageiicy,  sec.  127).  Third  parties  dealing  with  agents 
cannot  be  bound  by  secret  instructions  (Story  on  Agency^  sees. 
19  and  21). 

Oregorowakif  in  reply. 

Cur.  adv.  vult 
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Postea  (November  24) : — 

Wessels,  J.:  The  material  facts  in  this  case  are:  (1) 
A  certain  Garbe  was  the  mine  manager  of  the  Syferfontein 
Gold  and  CobI  Estates,  Ltd.,  prior  to  October,  1899 ;  (2)  at 
the  outbreak  of  war  an  arrangement  was  made  with  Qarbe  that 
he  should  remain  at  the  mine  as  caretaker,  and  as  such  employ 
no  more  than  six  natives ;  (3)  if  the  directors  did  not  return 
within  three  months,  the  mine  was  to  be  abandoned  and  the  six 
natives  were  to  be  dismissed ;  (4)  after  the  expiration  of  the 
three  months  Qarbe  ran  the  mine  as  though  he  had  full  power 
to  do  so ;  and  (5)  in  April,  1900,  Oarbe  went  to  the  respondents 
and  bought  some  900  lbs.  of  beef  which  he  alleged  was  for  the 
Syferfontein  Company,  and  he  pledged  the  credit  of  the  com- 
pany for  the  meat  so  supplied ;  (6)  during  this  time  Oarbe  was 
selling  coal  to  people,  and  amongst  others  to  the  respondents ;  (7) 
the  company  claims  £13,  8s.  9d.  for  coal  delivered  to  them  in  1901, 
and  this  claim  is  admitted  by  the  respondents ;  (8)  the  question, 
therefore,  to  ddcide  is  whether  the  respondents  are  entitled  to 
judgment  for  the  value  of  the  meat  supplied  to  Oarbe  in  1900, 
i.e.  for  an  amount  of  £22,  10s. 

We  must  start  with  the  general  proposition  that  one  person 
cannot  pledge  the  credit  of  another.  Consequently,  if  the  re- 
spondents wish  to  assert  that  the  person  Oarbe,  who  was  left  on 
the  mine  as  caretaker,  Has  the  power  to  pledge  the  appellant 
company's  credit,  they  must  prove  it  Now  they  cannot  rely  on 
Oarbe  having  been  held  out  specially  to  them  by  reason  of  a 
former  course  of  dealings  as  a  person  who  has  authority  to  pledge 
the  company's  credit,  for  there  is  no  evidence  to  show  that  the 
respondents  had  any  dealings  with  Oarbe  prior  to  April,  1900 
The  respondents  are,  therefore,  driven  to  take  up  the  position 
that  the  company  held  Oarbe  out  to  all  the  world  as  a  person 
who  had  authority  to  pledge  the  company's  credit  for  the  purpose 
of  purchasing  meat  for  nativea  Whatever  Oarbe  may  have 
been  before,  he  was  at  the  time  tlie  respondents  dealt  with  him 
a  person  who  had  been  appointed  caretaker  for  three  months, 
and  who  had  remained  on  the  mine  after  his  period  of  employ- 
ment had  expired.  Oarbe  had  special  instructions  what  to  do, 
and  these  instructions  were  that  he  ^as  to  remain  for  three 
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months  on  the  property  with  six  natives,  and  a  certain  quantity 
of  provisions  was  left  with  him.  He  exceeded  his  instructions, 
and  asBumed  the  position  of  mine  manager,  which  he  was  not 
entitled  to  assume,  and  the  company  cannot  Under  ordinary 
drcumstanoes  be  responsible  for  acts  done  by  him  under  that 
assumed  position.  There  is  no  evidence  to  show  that  a  person  in 
Oarbe's  position  is  entitled  by  custom  to  pledge  the  company's 
credit,  and  the  Court  cannot  assume  such  custom.  Nor  can  the 
Court  assume  any  such  implied  power  on  the  part  of  a  person 
who  was  employed  as  caretaker  for  a  definite  time,  under  definite 
instructions,  and  than  assumes  another  position.  The  ordinary 
principle,  therefore,  must  apply,  and  the  appeal  must  be  upheld, 
and  the  judgment  in  convention  in  the  Court  below  be  converted 
into  absolution  from  the  instance;  and  in  reconvention  there 
must  be  judgment  for  the  appellants  for  £13,  8s.  9d.,  with  costs 
inbothCourta 

Innes,  C J.,  and  Mason,  J.,  concurred. 

Appellants'    Attorneys :    Booth    &    Wee^ds ;    Respondents' 
Attorneys :  TindaU  &  Mortimer. 
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VAN  DER  HOVE  v.  VAN  DER  HOVE, 

1902.    November  27.    Innes,  C.J.,  and  Wessels  and  Mason,  J.J. 

Htuba/nd  and  wife, — Separation, — Deed  of  separcUi^n  tnade  order  of 
Court  by  conserU  of  parties, 

Bj  oonsent  the  Court  confirmod  a  deed  of  separation  executed  bj 
husband  and  wife  and  made  it  an  order  of  Court. 

This  was  an  application  for  an  order  confirming  a  deed  of 
separation  executed  by  the  applicant  and  the  respondent. 

Applicant's  attorney  filed  an  affidavit  from  which  it  appeared 
that  the  parties  were  married  in  the  Transvaal  in  1873.  Owing 
to  certain  differences  which  had  arisen  between  them  tliere  was 
an  application  pending  by  the  applicant  praying  that  the  respond- 
ent might  be  ordered  to  pay  her  £125  to  enable  her  to  institute 
an  action  against  the  respondent  for  judicial  separation.  The 
differences  between  the  parties  had  now  been  settled  in  terms  of 
a  deed  of  separation  of  which  a  copy  was  filed. 

Smuts,  for  applicant :  The  Cape  Courts  have  made  a  deed  of 
separation  an  order  of  Court ;  see  KU/pper  v.  Klojiper  (van  Zijl, 
p.  456).  In  the  late  High  Court  the  practice  was  for  the  judge  to 
interview  the  parties  to  convince  himself  as  to  their  hmia  fides  ; 
see  ex  parte  Guiney  and  Gtuney  (2  Off.  Rep.  44).  There  should 
be  no  difficulty  about  confinnation  where  the  parties  consent ;  the 
alternative  is  much  expense  in  issuing  summons,  &c.  In  the 
present  case  the  parties  are  dealing  with  each  other  at  arm's  length ; 
a  rule  nisi  has  already  issuecl  calling  upon  the  respondent  to  show 
cause  why  he  should  not  be  interdicted  from  alienating  the  joint 
estate  pending  the  decision  of  an  action  by  the  applicant  for 
judicial  separation. 

de  Wet,  for  the  respondent:  I  consent  on  behalf  of  the  re- 
spondent. In  the  old  Court  the  practice  was  to  proceed  by 
application  without  previous  summons. 

Innes,  C.J. :  The  general  rule  of  our  practice  does  not  con- 
template the  issue  of  an  order  of  Court  in  the  form  of  a  judg- 

T.P.    02—12 
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ment  without  certain  preliminary  steps  being  taken  in  regard  to 
the  service  of  a  summons  and  the  filing  of  pleadings.  There  may, 
however,  be  exceptions  to  this  rule.  And  it  appears  from  the  case 
of  ex  parte  Guiney  and  Giviney  and  the  statements  of  counsel 
at  the  Bar,  that  a  case  like  the  present  was  by  the  practice  of  the 
late  Court  treated  as  an  exception.  Consequently  we  are  pre- 
pared to  treat  the  present  application  and  similar  applications  in 
the  future  in  the  same  way.  In  the  case  I  have  referred  to  the 
Court  held  that  it  was  necessary  for  the  parties  to  appear  in  per- 
son before  it  in  order  that  it  might  satisfy  itself  that  there  was 
a  real  and  bond  fide  difference  between  them.  In  the  present 
case  we  do  not  think  it  necessary  to  follow  that  course  whatever 
we  may  do  in  future  under  different  circumstances.  We  know 
from  the  facts  already  before  the  Court  that  the  parties  have 
been  dealing  with  each  other  at  arm's  length.  We  shall  there- 
fore direct  that  the  deed  be  made  an  order  of  Court. 
Wessels  and  Mason,  J.J.,  concurred. 

Applicant's  Attorneys :  Roux  &  Jacobaz ;  Bespondent'<6  Attor- 
ney :  /.  H.  L  Findlay. 
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LAMB  V.  THE  COLONIAL  SECRETARY  AND 
THE  RAND  MINING  ESTATES,  LTD. 

1902.     September  4.     Solomon  and  Smith,  J.J.,  and 
November  28.    Innes,  C.J.,  and  Mason,  J. 

Odd  Law  of  1896,  mc.  86. — Clauns  lapsed  to  Government^  pe«jg\ng  of. — 
Exceptio  rei  jvdicatae.— Practice. 

Under  sec.  86  of  the  €rold  Law  of  1896  the  public  cannot  peg  off  claims 
which  have  lapsed  to  the  Government  until  the  head  of  the  Mining 
Department  has  actually  declared  such  claims  to  be  open  ground. 

Where,  in  his  declaration,  the  plaintiff  prayed  for  an  order  compelling 
the  Minister  of  Mines  to  declare  certain  claims  to  be  open  ground 
under  the  above  section,  but  did  not 'allege  that  the  claims  in 
question  had  been  put  up  for  auction,  the  Court  upheld  an  excep- 
tion taken  by  the  defendants  on  the  grounds  that  the  declaration 
disclosed  no  cause  of  action  and  showed  no  title  or  interest  to  sue 
on  the  part  of  the  plaintiff. 

The  exception  rei  judicatne  being  really  a  plea  in  bar  cannot  be  raised 
as  an  ordinary  exception  in  an  argument  on  the  pleadings. 

This  was  an  argument  on  exceptions.  The  action  was  oom- 
menced  in  the  late  High  Court  against  the  Mining  Coininissioner 
of  Boksburg  and  the  Minister  of  Mines ;  the  Rand  Mining  Estates, 
DxL,  obtained  leave  to  intervene  as  co-defendants,  and  the  Colonial 
Secretary  was  joined  in  the  place  of  the  mining  officials  under 
the  late  Qovernment. 

The  plaintifTs  declaration  alleged  that  on  the  7th  March,  1897, 
certain  206  claims  formerly  the  property  of  the  Rand  ]V|ining 
Estates  lapsed  to  the  Qovernment.  During  the  three  months 
following  the  said  former  holders  took  no  steps  to  recover  their 
rights  to  the  claims.  That  thereupon  the  Minister  of  Mines  in 
terms  of  sec  86  of  the  Gold  Law  advertised  that  the  claims  would 
be  sold  by  public  auction  at  Boksburj^  on  the  18th  August,  1897. 
That  the  former  owners  did  not  on  or  before  that  date  avail 
themselves  of  their  right  under  the  Gold  Law  to  recover  the 
claims  by  taking  out  new  licences  after  paying  all  aiTear  licences 
and  costs.     That  the  said  claims  were  not  sold  on  the  18th 
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Aogost,  and  that  ihe  Minister  of  Mines  was  Urns  bound  under 
the  Gold  Law  to  declare  them  to  be  open  ground  thirty  days 
after  that  date.  That  accordingly  he  must  in  respect  of  the  said 
claims  be  considered  to  have  done  this,  and  that  Uiey  thus  be- 
came open  ground  on  the  17th  September,  1897,  and  as  such  were 
pegable  by  the  public.  Thai  on  the  24th  September,  1897,  the 
plaintiff  duly  pegged  the  said  206  claims  according  to  law  after 
having  acquired  proper  prospecting  licences.  Qn  the  22nd 
October,  1897,  the  plaintiff  duly  tendered  at  the  office  of  the 
Mining  Commissioner  the  necessary  licence  moneys  for  the  re- 
newal of  the  claims,  but  that  official  refused  to  accept  the  moneys 
or  to  renew  the  licences.  Plaintiff  prayed  for  an  order  compel- 
ling the  Mining  Commissioner  to  renew  his  licences  for  the  said 
206  claims  upon  payment  of  the  licence  moneys. 

As  an  alternative  claim  the  plaintiff  repeated  the  paragraphs 
of  his  declaration  containing  the  facts  as  above,  and  further 
alleged  that  on  the  22nd  October,  1897,  he  was  provided  with  the 
necessary  prospecting  licences  and  had  complied  with  all  the  re- 
quirements of  the  law,  and  thus  if  the  Minister  of  Mines  had  per- 
formed his  duty  plaintiff  would  have  been  able  to  peg  off  the 
said  206  claims  in  due  form  according  to  law,  and  that  he  in- 
tended to  peg  them  off.  Wherefore  he  prayed  for  an  order  (a) 
compelling  the  Minister  of  Mines  to  declare  the  206  claims  to  be 
open  ground;  (b)  declaring  the  plaintiff  entitled  to  hold  the 
ground  on  prospecting  licences  under  the  Gold  Law;  and  (c) 
compelling  the  Mining  Commissioner  to  issue  to  plaintiff  prospect- 
ing licences  on  the  said  206  claims  upon  payment  by  plaintiff  of 
the  licence  money  required  by  law. 

The  defendants  pleaded  over,  but  first  took  the  following 
exceptions  to  the  first  claim  of  the  declaration : — 

(1)  They  took  the  exception  rei  jvdicatae  in  bar,  and  said  that 
the  plaintiff  ought  not  to  be  allowed  to  bring  this  action  because 
in  October,  1897,  he  had  presented  a  petition  to  the  High  Court 
against  the  Government  (represented  by  the  Minister  of  Mines 
and  the  Mining  Commissioner  of  Boksburg),  in  which  he  claimed 
the  same  order  as  now  sought  and  laid  title  to  the  said  claims, 
which  petition  had  been  dismissed,  and  the  plaintiff  was  informed 
by  the  Court  that  he  might  institute  action.    That  the  plaintiff 
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did  not  institute  action,  but  in  November,  1897,  presented 
a  fresh  petition  claiming  the  same  order  on  the  same  grounds 
and  facts  as  alleged  in  the  declaration,  and  that  this  petition 
had  been  refused  on  the  ground  that  the  plaintiff  had  no  locus 
standi,  and  that  the  ground  was  not  open  ground  which  could 
be  pegged,  and  that  the  plaintiff  was  not  in  law  entitled  to  the 
claims  or  to  the  order  asked  for,  which  judgment  the  defendants 
said  still  remained  in  force  and  was  binding  on  the  plaintiff. 

(2)  The  defendants  further  excepted  and  said  "that  the 
declaration  was  bad  in  law  and  disclosed  no  cause  of  action, 
because  the  said  claims  did  not  become  open  ground  on  the  date 
alleged  or  thereafter  on  the  date  of  the  plaintiff's  pegging,  and 
were  not  pegaUe  by  the  public,  and  the  plaintiff  could  take 
nothing  by  his  pegging." 

Leonardy  K.O.  (with  him  Curlevris),  for  plaintiff. 

OrtgcTowaki  (with  him  OreenUes),  for  defendants. 

Le<moird,  K,C  ^  objected  to  the  hearing  of  the  first  exception 
on  the  ground  that  it  was  really  a  plea  in  bar  and  could  not  be 
decided  without  putting  in  the  evidence  in  the  previous  proceed- 
ings, whereas  the  plaintiff  was  only  there  to  argue  on  the 
pleadings. 

The  Court  refused  to  deal  with  the  first  exception,  holding 
that  it  was  really  a  plea  in  bar  and  could  not  be  decided  in  an 
argument  on  the  pleadings. 

QregcTowskiy  in  support  of  the  second  exception :  Before  the 
ground  could  be  pegged  by  the  public  it  must  actually  have  been 
declared  open  by  the  head  of  the  Mining  Department;  see 
Bowman  v.  Bohinson  Extension  Syndicate  (Barber's  Gold 
Law,  1898,  p.  45). 

Leonard,  K.C.,  for  plaintiff:  The  Mining  Department  is  bound 
to  declare  the  claims  open  ground  after  thirty  days.  If  it  does 
not  do  so,  the  claims  must  be  considered  open  ground  and  as  such 
pegable  by  the  public.  Otherwise  it  is  left  in  the  discretion  of 
the  mining  officials  to  defeat  the  object  of  the  statute.  Omnia 
preeiimuntur  rite  ease  acta.  At  any  rate,  this  exception  does  not 
go  to  the  whole  declaration.  The  alternative  claim  that  the 
Mining  Commissioner  be  compelled  to  declare  the  claims  open 
ground  still  stands. 
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The  Court  held  that  the  claims  could  not  be  considered  as 
open  ground  until  actually  so  declared  by  the  Mining  Department, 
and  accordingly  allowed  the  exception  to  the  first  count  of  the 
declaration,  with  co6t& 

Poatea  (November  6) : — 

The  Court  granted  the  defendants  leave  to  amend  their  plea 
by  inserting  two  exceptions  to  the  alternative  claim  in  the 
declaration  which  still  stood.  The  following  exceptions  were 
accordingly  filed :  (1)  The  defendant  excepts  to  the  alternative 
claim  in  the  dedi^ration  on  the  ground  that  the  same  is  vague, 
embarrassing,  and  evasive  in  that  it  does  not  state  whether  the 
said  claims  were  put  up  to  public  auction.  (2)  The  defendant 
further  excepts  to  the  alternative  claim  in  the  declaration  on  the 
grounds  that  it  discloses  no  cause  of  action  and  shows  no  UUe  or 
interest  to  sue  on  the  part  of  the  plaintiff. 

Podea  (November  28)  :— 

Gregorau}ski  (with  him  Greenlees),  for  defendants:  Before 
the  plaintiff  can  acquire  any  right  by  pegging  two  things  must 
have  taken  place.  Firstly,  the  claims  must  have  been  put  up  to 
public  auction ;  secondly,  if  not  sold .  they  must  have  been 
declared  open  ground.  Therefore  the  plaintiff  must  allege  that 
the  auction  was  duly  held. 

Curiewie,  for  plaintiff:  The  word  verkooping  does  not  mean 
actual  putting  up  for  sale ;  it  means  the  date  fixed  for  the  sale. 

The  Court  held  that  the  second  and  third  prayers  in  the 
alternative  count  of  the  declaration  had  been  disposed  of  by  the 
previous  exception  to  the  first  count,  and  that,  therefore,  it  was 
only  necessary  to  consider  the  present  exceptions  in  regard  to 
the  first  prayer.  Tl^e  second  exception  was  sustained,  but  no 
order  was  made  as  to  costs  on  the  ground  that  this  exception 
should  have  been  taken  together  with  the  other  exception  at  the 
previous  hearing  of  the  arguments. 

Plaintiff's  Attorneys :  Booth  cfe  Weasels ;  Defendants'  Attor- 
neys :  TindoU  <t  Mortimer. 
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Rb  WILLIAMS  &  AKUNDEL. 

1902.    November  2T ,  December  Ai.    Wessels,  J. 

Ifuolvency, — Partnership. — RehabUitaiian  of  partnership. 

The  Co^rt  rehabilitated  the  insolvent  estate  of  a  partnership  estate 
which  had  been  voluntarily  sequestrated. 

Application  for  rehabilitation  of  a  partnership  estate. 
WiUiainaon^  for  applicant. 

Cwr  adv.  vuU. 

Poeiea  (December  4) : — 

Wesseus,  J. :  This  is  an  application  for  an  order  to  rehabili- 
tate the  estate  of  the  partnership  of  Williams  &  Arundel,  which 
was  voluntarily  sequestrated  on  the  18th  March,  1898.  If 
this  were  res  nova  I  would  not  be  prepared  to  say  that  the 
order  should  be  granted  as  prayed  for,  but  it  has  certainly  beep 
the  accepted  practice  in  the  Transvaal  to  rehabilitate  partnership 
estates.  According  to  Van  Zijl  the  same  practice  has  been 
adopted  in  the  Cape  Colony,  though  the  decisions  have  not  been 
reported.  At  any  rate,  I  do  not  feel  that  I  am  justified  to  do 
aught  but  follow  the  well-established  practice  of  this  country, 
and  therefore  I  will  grant  an  order  rehabilitating  the  partnership 
estate  of  Williams  &  Arundel 

Applicant's  Attorneys :  Liinnon  &  Nixon. 
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1902.     November  24,  25,  and  December  4.     Wesseus  and 
Mason,  J  J. 

LeoBe. — Lo9$  of  beneficial  oecupaUon. — Remieeion  ^  rent. — lAMlUiff  of 
heme  for  damage  eaueed  vi  nui^fare, 

A  lease  of  hotel  premiaeB  prorided  that  if  the  liquor  lioenee  were  taken 
away  without  the  UmH  of  the  leasees  the  latter  should  have  the 
option  of  cancelling  the  lease  at  any  time  from  the  date  of  the 
loss  of  the  licence.  On  the  outbreak  of  war  the  Qo^emment 
took  away  the  licence,  and  the  lessees  were  obliged  to  close  the 
premises.  The  Oovemment  told  them  they  had  no  right  to  dose 
the  whole  hotel,  and  ordered  them  to  supply  food  to  the  bufi^Mrs, 
or  else  the  Goyemment  itself  would  ti^e  it  over  and  manage  it. 
The  lessees  did  not  thereupon  cancel  the  lease^  but  continued  the 
business  without  a  licence  and  sent  accounts  to  the  Government^ 
expecting  to  be  paid  for  the  accommodation  afforded  to  the 
burghers,  ffdd^  that  by  continuing  the  lease  and  the  business  the 
lessees  must  be  held  to  have  acquiesced  in  the  situation,  and 
therefore  could  not,  on  the  principle  of  voleiUi  non  fii  injurieif 
claim  a  remission  of  rent  on  the  ground  of  want  of  beneficial 
occupation. 

During  a  subsequent  period  of  the  same  lease  the  military  authorities 
ejected  the  sub-lessees  and  occupied  the  premises  so  as  to  deprive 
them  of  all  beneficial  occupation.  The  lessees  did  not  cancel  the 
lease,  as  they  were  entitled  to  do  under  its  terms,  and  the  sub-lessees, 
unknown  to  the  lessees,  made  a  claim  for  the  damages  suffered 
from  the  military.  Held,  tliat  as  the  power  to  cancel  was  a 
privilege  the  lessees  could  exercise  if  they  chose,  the  fact  that 
they  did  not  do  so  could  not  be  regarded  as  a  waiver  of  their 
rights  to  a  remission  of  rent,  and  that  the  claim  by  the  sub-lessees 
from  the  military  could  not  affect  the  conmion  law  right  of  the 
lessees  to  demand  such  remission  from  the  lessors. 

The  expubion  of  a  lessee  by  the  power  de  /ado  and  de  jure  supreme  4n 
the  place  where  the  leased  property  is  situated  is  equivalent  to  vis 
major. 
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Where  a  leaae  provided  that  at  its  expiration  the  lessees  should  make 
good  to  the  lessors  the  amount  of  the  depreciation  in  the  value  of 
the  furniture  in  the  premises  leased,  and  that  ''goods  that  might 
be  destroyed  or  missing  should  be  paid  for  by  the  lessees,"  Held^ 
that  the  lessees  could  not  be  held  liable  for  loss  caused  by  those 
unforeseen  and  extraordinary  accidents  included  under  eaaus  for- 
tuUo§^  in  the  absence  of  an  express  stipulation  to  that  effect. 

A  lessee  who  has  covenanted  to  "  keep  the  premises  and  goods  leased 
in  the  same  good  order  and  condition,  and  to  hand  them  over  in  like 
good  order  and  condition,"  cannot  be  held  responsible  for  damage 
caused  tn  nu^ore. 

Action  for  the  recovery  of  rent  for  premises  leased  and  of 
damage  done  to  furniture  during  the  leaae. 

Thie  facts  of  the  case  are  sufficiently  set  out  in  the  judgments 
delivered. 

LeoTiard,  K.C.  (with  him  Balfour),  for  plaintiflBs :  As  to  period 
15th  October,  1899,  to  15th  March,  1900,  the  defendants  by 
remaining  in  possession  and  not  cancelling  the  lease  took  the  risk 
of  loss  upon  themselves.  For  the  period  August,  1900,  to  July, 
1901,  they  are  also  liable,  for  although  they  had  no  occupation 
they  should  have  cancelled  the  lease.  After  July,  1901,  defend- 
ants contend  that  the  buildings  and  furniture'  were  useless,  and 
that  therefore  they  could  have  had  no  beneficial  use ;  but  under 
the  lease  they  undertook  to  keep  the  buildings  and  furniture  in 
repair.  See  Norden  v.  Shaw  (2  M.  156) ;  Voet^  19,  2,  31 ;  van 
Leeuwen's  Censura  Forensis,  4,  22, 10 ;  Alexander  v.  Armstrong 
(Buck  1870,  p.  233);  Wheeler  \.  van  Reenen  (2  S.C.  269). 

QregoTowaki  (with  him  SrmUa),  for  defendants :  As  to  the  rent, 
though  defendants  remained  in  occupation  from  15th  October, 
1899,  to  15th  March,  1900,  they  had  no  beneficial  use  and  can 
daim  remission.  From  August,  1900,  to  July,  1901,  they  had  no 
occupation  whatever,  and  their  power  to  cancel,  which  was  a 
benefit  they  might  or  might  not  wish  to  exercise,  could  not 
affect  their  common  law  right  to  remission  of  rent  With  regard 
to  the  furniture,  the  clause  in  the  l^&se  does  not  render  the 
defendants  liable  for  damages  vi  rnajore.  See  Vinnius,  Select 
Quaeet.  2,  6, 1 ;  Gail,  2  Obs.  21 ;  Pothier,  Lcuage,  pt  1,  art  5, 
sec.  178 ;  Digest,  19,  2,  25,  26.  There  must  be  a  special  inclusion 
of  vie  major.    The  defendants  are  not  insurers  for  .all  accidents 
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{Bailey  v.  de  Creapigny,  38  L. J.,  Q.B.  98 ;  Pothier  (Evans),  vol  1, 
p.  85 ;  Voet,  19,  2,  28 ;  Matthaeus,  de  Auctumibtis,  2,  6, 14 ;  Qail, 
2,  23,  9). 

Leonard,  K.C,  in  reply. 

Cur.  adv.  vtdt. 

Postea  (December  4) : — 

Wessels,  J. :  The  plaintiff  company  is  the  owner  of  certain 
stands  with  buildings  thereon  known  as  the  North  Western 
Hotel. 

The  defendants  leased  the  premises  from  the  plaintiff  com- 
pany on  or  about  the  13th  February,  1899.  The  term  of  this 
lease  is  four  years,  and  it  would  expire  by  efBuxion  of  time 
on  the  31st  December,  1902.  The  rental  agreed  upon  is  £325 
per  month  payable  in  advance. 

On  the  26th  August,  1899,  the  defendants  sub-let  the  premises 
to  Messrs.  Carponsin  and  Despland  under  a  lease  with  terms 
identical  to  that  of  the  lease  between  plaintiff  company  and 
defendants. 

On  the  10th  October,  1899,  the  Government  of  the  South 
African  Republic  forbade  the  sale  of  liquors  in  bars  and  hotels, 
and  the  sub-lessees  were  obliged  to  close  the  premises. 

About  the  middle  of  October,  1899,  an  officer  of  the  South 
African  Republic,  clothed  with  authority,  told  the  sub-lessees 
that  they  had  no  right  to  close  the  whole  hotel  and  ordered  them 
to  supply  food  to  burghers,  telling  them  at  the  same  time  that  if 
they  refused  to  do  so  the  Government  would  take  the  hotel  over 
and  work  it  themselves. 

The  sub-lessees  chose  to  continue  the  hotel  business,  and 
supplied  burghers  with  food  and  lodging.  From  the  burghers 
they  received  Government  orders,  and  these  they  sent  to  Pretoria 
together  with  their  accounts  and  claims. 

Foir  payment  of  these  accounts  and  orders  the  sub-lessees 
looked  to  the  Government  of  the  South  African  Republic,  and 
they  expected  fully  that  these  accounts  and  orders  would  be 
paid. 

This  continued  until  March,  1900.  At  the  beginning  of  that 
month  they  obtained  the  right  to  sell  liquor. 
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The  hotel  was  run  in  the  ordinary  way  as  an  hotel  with  bar 
attached  from  the  15th  March,  1900,  until  the  15th  July  of  the 
same  year. 

On  the  15th  July,  1900,  the  sub-lessees  ceased  to  have  the 
right  to  sell  liquor  in  the  premises  and  the  hotel'  was  closed  up, 
for  it  would  not  have  paid  to  run  the  concern  as  an  hotel  vrith- 
out  a  liquor  licence. 

On  the  5th  August  the  British  military  authorities  seized  the 
place,  and  they  took  possession  of  the  whole  of  the  premises 
except  two  rooms  occupied  by  the  sub-lessees. 

The  British  military  authorities  used  the  place  as  a  shelter 
for  refugees  and  burghers,  and  some  18,000  are  said  to  have 
pasted  through  the  place  between  August,  1900,  and  March, 
1901. 

After  an  interval  of  about  three  weeks,  when  the  place  was 
dosed,  the  British  military  authorities  again  seized  a  portion  of 
the  hotel  as  a  store  for  the  baggage  of  the  Band  Rifles. 

The  refugees,  burghers,  and  Rand  Rifles  so  damaged  the 
property  and  the  furniture  that  when  the  Rand  Rifles  left  an 
July,  1901,  the  place  was  quite  unfit  for  hotel  purposes.  The 
furniture  was  sold  for  £2199,  16s.  8d.,  and  for  this  sum  the 
plaintifiis  give  the  defendants  .credit. 

The  sub-lessees  asked  the  representative  of  the  plaintifiia  to 
put  the  place  in  repair,  and  said  they  would  carry  on  the  business 
if  such  were  done,  but  the  plaintiff  company  was  not  willing  to 
do  so. 

On  the  30th  May,  1901,  the  sub-lessees  made  a  claim  for 
compensation  for  the  damage  done  to  them  by  the  military,  and 
sent  this  claim  to  the  proper  authoritiea  Of  this  claim  the 
lessees  had  no  knowledge. 

The  material  clauses  of  the  lease  are : — 

(a)  The  preamble,  which  states  that  the  property  is  leased  to 
the  lessees  to  be  used  by  them  as  an  hotel  together  with  the 
furniture,  which  is  to  be  used  only  on  the  property  for  hotel 
purposes. 

(6)  CI.  1.  The  lessors  covenant  to  allow  the  lessees  full,  free, 
and  undisturbed  possession  of  the  premises. 

CL  3.  That  the  said  lessees  shall  maintain  and  keep  the  said 
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premises  end  goods  leesed  in  the  same  good  oxder  end  condition 
in  which  they  are  now,  and  shall  hand  them  over  in  the  like  good 
order  and  condition. 

CL  4.  The  rental  shaU  be  £325  per  month,  payable  in 
advance. 

CL  6.  The  fomitore  is  inventoried  and  valned  at  £6863, 5&  6d., 
and  at  the  end  of  the  lease  the  lessees  shall  make  good  to  the 
lessors  the  unonnt  of  the  depredation  in  the  value  of  the  for- 
nitore,  be  What  this  amount  should  be  is  to  be  determined  by 
valuators.  "  Goods  that  may  be  destroyed  or  missing  shall  be 
paid  for  by  the  lessees  at  the  price  or  value  set  forth  in  the 
inventory." 

CI.  7.  The  lessees  shaU  keep  the  premises  as  licensed  pre- 
mises, but  should  the  licence  be  taken  away,  cancelled,  or  refused 
through  no  fault  of  the  lessees,  then  the  lessees  shall  have  the 
option  of  cancelling  this  lease  at  any  time  from  the  date  of  the 
loss  of  the  licence. 

CL  9.  If  the  premises  or  part  thereof  be  destroyed  by  fire 
the  lease  shall  run,  but  the  rent  shall  not  be  paid  for  the  part 
destroyed,  the  amount  to  be  settled  by  arbitration. 

CL  16.  If  lessees  commit  a  breach  of  conditions,  e^.  by  not 
paying  rent,  the  lessors  can  cancel  the  lease. 

Upon  these  facts  the  Court  is  asked  to  decide : — 

(1)  What  rent,  if  any,  is  due  by  the  lesseea 

(2)  Whether  the  lessees  are  to  pay  full  value  for  the  fur- 
niture or  whether  the  lessors  have  to  bear  the  loss. 

(8)  Whether  the  lessees  are  to  deliver  up  the  property  in 
proper  repair  or  pay  an  amount  sufficient  to  effect  the  necessary 
repairs. 

With  regard  to  the  rent  there  are  six  periods : — 

(a)  Rent  up  to  outbreak  of  war.  This  has  been  tendered  and 
is  therefore  withdrawn  from  the  dispute. 

(6)  Rent  from  the  15th  October,  1899,  to  the  15th  March, 
1900,  when  sub-lessees  chose  rather  to  board  and  lodge  burghers 
on  Qovemment  account  than  to  allow  the  Government  of  the 
South  African  Republic  to  manage  the  hotel. 

(c)  Rent  from  the  15th  March,  1900,  to  the  15th  July,  1900, 
when  the  sub-lessees  worked  the  hotel  under  their  own  control  and 
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nnder  ordinary  drcumstanoes.    This  has  been  tendered  in  full 
and  is  therefore  not  in  dispute. 

(d)  Rent  from  the  5th  August,  1900,  to  July,  1901,  when  the 
British  commandeered  the  hotel. 

(e)  Rent  from  July,  1901,  to  the  date  lessees  quitted,  viz., 
September,  1902. 

(/)  Rent  from  date  of  quitting  until  end  of  contract,  the  31st 
December,  1902. 

The  plaintiffs'  contention  is  that  with  regard  to  the  rent  from 
the  15th  October,  1899,  to  the  15th  March,  1900,  the  defendants 
are  bound  to  pay  rent  because  they  had  beneficial  occupation,  and 
they  carried  on  the  hotel  as  an  hotel  where  no  liquor  was  sold. 

The  defendants  contend  that  inasmuch  as  the  sub-lessees  had 
no  beneficial  occupation  they  are  not  i-esponsible  for  rent  to  the 
lessees,  and  therefore  the  lessees  had  constructively. no.  beneficial 
occupation,  and  can  set  up  the  want  of  beneficial  occupation  on 
the  part  of  the  sub-lessees.  The  contention  of  the  defendants 
that  they  are  in  the  same  favourable  position  as  the  sub-lessees 
is  practically  admitted  by  the  plaintiff  company ;  f  Qr  though  the 
company  denies  generally,  the  amended  plea  of  the  defendants, 
their  counsel,  Mr.  Leonard,  boldly  accepted  this  position  and 
argued  his  whole  case  from  the  standpoint  that  the  lessees  and 
sub-lessees  were  one. 

Now  the  sub-lessees  lost  in  October,  after  declaration  of  war, 
the  very  essence  of  their  contract—the  liquor  licence — for  an  hotel 
cannot  be  made  to  pay  without  such  licence.  From  that  date  they 
were  practically  compelled  by  the  Qovemment  to  carry  on  the 
business  as  a  temperance  hotel  for  the  purpose  of  boarding 
burghers  going  to  and  coming  from  commando.  The  sub-lessees 
contend  that  they  were,  therefore,  liable  from  that  period  for  no 
rent,  or  at  any  rate  for  a  reduced  rent.  The  plaintiffs'  answer 
to  this  is  that  the  sub-lessees  and  the  defendants  had  their 
choice.  They  could  either  (a)  have  cancelled  the  contract  be- 
cause the  licence  was  lost  through  no  fault  of  their  own,  or  (6) 
they  could  have  refused  to  carry  on  the  business  and  allowed  the 
Qovemment  to  step  in  and  take  over  the  hotel.  In  the  latter 
caae  there  would  have  been  deprivation  vi  majore,  and  the  plain- 
iifb  would  not  have  been  entitled  by  Roman-Dutch  law  to  claim 
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rent.  But  what  did  they  do  ?  They  chose  to  accept  the  risk ;  they 
continued  the  business,  sent  in  accounts  to  the  Government  of  the 
South  African  Republic,  and  expected  to  be  paid  for  the  accommo- 
dation afforded  to  burghers.  If  they  have  been  disappointed 
in  this  it  is  their  own  fault.  It  was  a  risk  accepted  with  open 
eyes,  and  they  cannot  now  coi^plain.  It  is  for  the  Court  to 
decide  which  of  these  two  views  is  correct 

The  Court  is  of  opinion  that  ijpder  the  circumstances  above 
set  forth  the  defendants  cannot  successfully  contend  that  they 
had  no  beneficial  occupation.  They  chose  to  continue  the  lease 
and  the  business  and  hoped  to  be  paid  by  the  Government  of  the 
South  African  Republia  Though  the  licence  to  sell  liquor  was 
suspended  the  lessees  made  no  complaint  to  the  lessors,  and  did 
not  wish  to  avail  themselves  of  their  right  to  cancel.  On  the 
principle  volenti  non  fit  injuria  they  must  be  held  to  have 
acquiesced  in  the  situation,  and  are,  therefore,  liable  for  full  rent 
during  this  period.  That  disposes  of  the  period  from  October, 
1899,  to  March,  1900. 

From  March,  1900,  to  July,  1900,  beneficial  occupation  is 
admitted  and  full  rent  has  been  tendered.  There  is  a  plea  that 
half  rent  only  can  be  claimed  under  President  Eruger's  Procla- 
mation of  October,  1899.  This  has  already  been  disposed  of  by 
the  Court  in  Crovfa  case,  and  therefore  plaintifib  are  for  this 
period  also  entitled  to  full  rent. 

The  next  period  is  from  the  15th  July,  1900,  to  the  5th 
August,  1900.  During  this  period  no  licence  existed,  but  the 
mere  fact  that  no  licence  existed  cannot  be  construed  into  non- 
beneficial  occupation,  and  during  this  period  the  defendants  must 
pay  either  full  rent  or  a  reduced  rent.  They  could  have  even  at 
this  period  cancelled  the  lease,  but  they  chose  to  take  the  risk  of 
keeping  on  the  lease  in  hopes  of  better  times.  If  they  miscalcu- 
lated their  future  chances  it  is  their  own  fault,  and  therefore 
ihi^y  are  liable  during  this  period  for  full  rent  for  the  same 
reasons  as  they  are  liable  for  the  full  rent  due  from  October, 
1€99,  to  March,  1900. 

On  the  5th  August,  1900,  however,  the  circumstances  changed, 
and  we  thereupon  come  to  the  next  period,  which  runs  from  the 
5th  August,  1900,  to  the  16th  July,  1901.    The  defendants  con- 
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tend  that  during  all  this  time  they  were  absolutely  deprived  of 
the  use  of  the  hotel,  their  furniture  was  destroyed,  the  build- 
ings were  badly  treated,  and,  in  fact,  the  military  occupation  of 
the  premises  was  such  that  at  the  end  of  this  period  the  hotel 
Was  so  damaged  and  dilapidated  as  to  be  quite  unfit  for  the 
business  of  an  hotel.  The  evidence  fully  bears  out  this  conten- 
tion, and  the  Court  finds  as  a  fact  that  the  defendants  had  no 
beneficial  occupation  during  the  whole  of  this  period  (5th  August, 
1900,  to  the  16th  July,  1901). 

The  plaintiffs  are,  however,  prepared  to  accept  this  position, 
but  contend  that  even  under  these  circumstances  the  company 
is  entitled  to  rent  because  (1)  the  defendants  could  have  cancelled 
the  lease,  but  refrained  from  doing  so  because  they  chose  to  take 
the  risk,  and  (2)  actually  accepted  the  position  and  through  their 
sub-lessees  claimed  the  rent  and  compensation  for  damage  done. 
Whether  they  knew  of  the  sub-lessees'  claim  or  not  makes  no 
difference,  for  if  the  sub-lessees  waived  their^right  to  cancel  or  to 
rely  on  the  common  law  they  are  responsible  to  the  lessees,  and 
then  the  lessees  are  responsible  to  the  plaintiffs.  Moreover,  the 
lessees  knew  what  was  going  on  and  fully  acquiesced  in  the  state 
of  ai&irs.  The  Court  has,  therefore,  to  decide  whether  under 
these  circumstances  the  defendants  are  entitled  in  law  to  say, 
''  The  fact  that  we  did  not  cancel  the  lease,  and  the  fact  that  we 
ehoee  to  claim  compensation  cannot  take  away  our  common  law 
right  to  assert  non-beneficial  occupation  by  reason  of  vis  major 
and  so  to  claim*  a  remission  of  rent." 

It  is  perfectly  dear  by  the  Roman-Dutch  law  (Voet,  19,  2,  23, 
and  authorities  there  cited)  that  if  a  lessee  has  no  beneficial 
occupation  of  the  property  leased  either  because  the  property  has 
been  completely  destroyed,  or  destroyed  to  such  an  extent  as  to 
be  useless  for  the  purposes  let,  then  the  lessee  can  claim  remission 
of  rent.  The  same  principle  applies  where  the  lessee  has  been 
driven  out  hy  incaraas  hoatium,  or  by  an  irresistible  power  or, 
as  the  law  books  express  it,  by  via  'rnajoTf  res  divina,  damnum 
fatalSt  or  casus  fortuitus.  Now  the  expulsion  of  the  lessee  by 
any  superior  power  is  considered  to  he  vis  major,  and  the  act  of 
the  sovereign  power,  whether  de  jure  or  de  facto,  falls  under 
casus  fortuitus.    Averanius  in  discussing  casus  fortuitus  (bk.  2, 
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26,  5)  tells  us,  "  Itaque  licet  factum  principis  referatiMr  inter 
casus  fortuitos  quia  ei  resisti  non  potest/"  Wesel  in  his  Di 
Remissione  Mercedis  takes  the  same  view,  and  indeed  it  is  only 
common  sense  to  hold  that  the  expulsion  of  a  lessee  by  the  power 
de  facto  and  de  jure  supreme  in  the  place  where  the  leased 
property  is  situated  is  equivalent  to  vis  major. 

Inasmuch  as,  therefore,  by  the  common  law  the  lessee  is 
exempted  from  paying  rent  when  he  is  expelled,  and  inasmuch 
as  it  is  the  duty  of  the  lessor  uti  frui  licere  conductori,  it  is  clear 
that  the  lessor  cannot  set  up  as  a  defence  the  fact  that  the  lessee 
had  it  in  his  power  to  cancel  the  lease.  This  privilege  he  could 
exercise  if  he  chose,  and  provided  he  did  not  occupy  the  property 
let  to  him  for  the  purposes  for  which  they  were  let  because  he 
was  prevented  vi  majore,  and  provided  also  he  did  not  expressly 
contract  to  waive  his  rights  under  the  common  law  to  claim 
remission  of  rent  if  so  expelled,  he  is  entitled  to  say  that  he  cannot 
be  prejudiced  by  a  clause  introduced  for  his  own  benefit,  or  indeed 
by  any  clause  short  of  a  waiver  such  as  has  been  set  out  above. 

We  then  come  to  the  question  whetherthe  lessees  are  prejudiced 
by  the  fact  that  the  sub-lessees,  unknown  to  the  lessees,  made  a 
claim  for  the  damages  they  had  suffered  from  the  military  power 
which  ejected.  Can  such  a  claim  be  construed  to  be  a  waiver  of 
their  right  under  the  common  law  to  claim  a  remission  of  rent  ? 
We  do  not  think  that  it  can  be  so  construed.  This  daim  cannot 
affect  the  common  law  right  of  the  lessees  to  claim  a  remission  of 
rent  from  the  lessors.  It  is  no  acknowledgment  to  the  lessors  that 
the  lessees  owe  him  the  rent,  nor  is  it  a  waiver  of  the  lessees' 
rights  in  favour  of  the  lessors.  It  is  for  the  purposes  of  this  case 
a  res  inter  alios  a/^ta.  If  the  lessees  had  been  paid  the  full  rent 
and  damage  suffered  by  the  forcible  ejectment  either  by  the  mili- 
tary power  that  ejected  them  or  by  some  one  else,  and  they  then 
claimed  a  remission  of  rent  from  the  lessors,  they  would  have  made 
a  claim  when  they  had  suffered  no  damage  and  could  be  met  by  the 
except  ho  doli  Duili,  and  if  hereafter  tliey  are  paid  compensation 
the  lessors  can  for  similar  reasons  claim  any  money  so  paid  to 
them.  Nothing,  however,  has  been  either  paid  to  them  or 
promised  to  them  in  any  way,  and  therefore  the  fact  that  they 
made  this  claim  cannot  prejudice  them.     From  the  5th  August, 
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therefore,  to  the  15th  July,  1901,  the  lessees  are  not  responsible 
for  any  rent 

The  next  period  is  from  July,  1901,  to  the  date  when 
defendants  gave  np  possession.  The  defendants  say  that  the 
premises  were  in  saeh  a  dilapidated  condition  that  they  could  not 
be  used  f dr  hotel  purposes,  and,  therefore,  though  the  sub-lessees 
may  have  had  occupation  in  name  they  had  none  in  fact  The 
whole  gist  of  the  contract  is  that  they  should  be  able  to  use  the 
place  as  an  hotel,  and  this  was  out  of  the  question  after  the 
18,000  refugees  had  passed  through  the  premises  and  after  the 
Band  Rifles  had  used  the  property. 

Here  the  plaintiffs'  answer  is  again  that  the  defendants  chose 
to  take  the  risk  of  future  profits  and  neglected  to  cancel  the  lease, 
and  that  they  made  a  claim  on  the  military  for  the  damage 
suffered. 

Now  the  place  was  hired  for  the  purposes  of  an  hotel,  and  the 
Court  finds  that  it  was  so  ruined  and  dilapidated  that  it  could 
not  be  used  for  this  purpose.  Such  furniture  as  was  left  was 
useless  or  nearly  so,  the  fittings  were  destroyed,  the  paper, 
windows,  and  other  appurtenances  were  unfit  for  ordinary  use ; 
in  fact,  as  the  plaintiffs  themselves  say,  the  place  was  uninhabit- 
able. Under  these  circumstances  the  sub-lessees  went  to  the 
agents  of  the  lessors  and  asked  them  to  put  the  place  in  proper 
repair,  and  this  the  lessors  refused  to  do.  Both  Messrs.  Carponsin 
and  Despland  say  that  the  agents  of  the  lessors  told  them  that 
it  was  not  advisable  to  put  the  place  in  repair,  as  that  might 
prejudice  the  claim  that  had  been  made,  and  we  see  no  reason 
whatever  to  doubt  their  word.  In  fact,  they  state,  and  it  is  not 
contradicted,  that  the  agents  asked  them  for  a  copy  of  the  claim 
made  to  the  military  for  the  purpose  of  forwarding  this  to  the 
head  office  of  the  plaintiff  company.  The  plaintiff  company, 
therefore,  with  full  knowledge  of  the  facts  refused  to  repair  the 
premises  and  to  replace  the  furniture.  This  particular  point  I 
shall  deal  with  later  on.  Suffice  it  to  say,  that  we  find  that  it 
was  their  duty  to  repair  and  to  refurnish,  and  therefore  we  find 
that  for  this  period  aUo,  i.e.  from  July,  1901,  until  the  date  of 
quitting,  the  defendants  had  no  beneficial  occupation,  and  are 
therefore  not  liable  for  rent  during  that  period. 
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We  now  oome  to  the  claim  for  furniture.  That  the  furniture 
was  grossly  iU-treated  and  unfit  for  use  in  an  hotel  has  been 
dearly  proved.  The  defendants  rely  on  the  rules  of  our  law  that 
res  perit  domino,  and  that  a  lessee  is  not  responsible  if  the  leased 
article  is  destroyed  by  some  power  over  which  he  has  no  control 
The  plaintiflb'  answer  to  this  is  that  by  the  terms  of  the  lease  the 
defendants  are  precluded  from  relying  on  the  common  law,  for 
Hay  q[)eeially  contracted  by  the  terms  of  their  lease  that  they 
would  pay  the  price  set  out  in  the  inventory  for  goods  that  may 
be  destroyed  or  missing.  The  words  "  destroyed  or  missing  "  are 
general  and  unqualified,  and  must  be  construed  to  mean  in  what- 
ever way  they  are  destroyed  and  in  wliatever  way  they  may  be 
missing.  The  common  law  principle  is  clear,  and  it  is  for  the 
Court  to  decide  whether  these  words  take  the  case  out  of  the 
rules  of  the  common  law,  or  whether  these  words  must  be  con- 
strued with  an  eye  to  the  common  law  principles  res  peril 
domino  and  nerrio  praestoU  castis  fortuitoB,  and  therefore  receive 
a  restricted  and  not  extended  interpretation. 

The  contract  states  that  goods  wliich  are  destroyed  or  lost  are 
to  be  paid  for  according  to  the  scheduled  price.  Does  this  mean 
goods  which  are  destroyed  or  lost  in  any  way  whatever,  including 
damage  or  loss. caused  by  actus  dei,  or  does  it  mean  destroyed 
or  lost  by  those  ordinary  mischances  that  parties  usually 
contemplate  ? 

By  the  Roman-Dutch  law  (Voet,  19,  2,  31)  the  lessor  and  not 
the  lessee  is  liable  for  destruction  of  property  c(isu  fortuito.  It 
may  therefore  be  argued  that  inasmuch  as  the  common  law  put 
the  risk  upon  the  lessors  the  object  of  putting  these  words  into 
the  contract  was  that  the  risk  should  be  thrown  off  the  shoulders 
of  the  lessors  and  borne  by  the  lessees.  In  other  words,  that  the 
lessees  should  become  complete  insurers. 

On  the  other  hand,  it  may  be  said  that  the  lessee  by  the  com- 
mon law  is  always  exempt  from  all  liability  tor  loss  occasioned 
casu  fortuito,  on  the  general  principle  of  the  civil  law — nem^} 
praestat  atsus  fortuitos.  This  rule  must  be  presumed  to  be 
within  the  knowledge  of  both  parties,  and  they  must  therefore 
be  held  to  have  contracted  subject  to  its  provisions.  In  con- 
t7*actibu«  tacito  iiisunt  quae  sunt  moris  et  consuetudinis.    The 
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example  giyen  by  Pothier  (art.  95,  OUigationa)  is  that  the  lessee 
shall  do  such  repairs  as  are  usually  done  by  tenants.  In  other 
words,  if  the  law  says  that  a  lesjsee  is  not  responsible  for  casus 
fortuitoB,  then' this  is  to  be  read  as  a  term  of  the  contract ;  and  if 
the  lessor  wishes  to  make  the  lessee  responsible  for  such  accidents 
as  are  usually  classed  under  casus  fortuitaSy  then  he  must  expressly 
stipulate  that  the  lessee  shall  be  so  responsible,  for  if  he  fails  to 
introduce  this  special  stipulation  then  the  words  of  the  contract 
must  be  read  as  qualified  by  the  common  law,  and  the  parties 
must  be  presumed  to  have  intended  that  the  contract  shall  only 
apply  to  such  cases  as  do  not  fall  under  casus  fartuitas.  In  his 
contract  of  lease  Pothier  discusses  this  question.  He  puts  the 
case  where  the  lessee  contracts  that  he  will  pay  the  full  rent 
"under  all  circumstances,"  and  then  he  proceeds  to  inquire 
whether  the  words  "  under  all  circumstances  "  are  to  be  so  con- 
strued as  to  include  casus  fortuitos  or  not.  He  says  that  we 
must  rather  adopt  the  view  that  inasmuch  as  this  clause  is 
contrary  to  the  rule  of  the  civil  law  with  regard  to  letting  and 
hiring,  it  will  not  operate  so  as  to  include  unforeseen  accidents  of 
an  extraordinary  nature,  for  if  the  lessor  had  so  intended  he 
should  have  stipulated  that  the  lessee  is  to  be  liable  for  casus 
fortuitos  in  express  terms  and  not  have  left  it  to  be  inferred 
from  the  clause  by  which  the  lessee  agrees  to  become  respon- 
sible for  the  whole  rent  without  any  diminution.  The  lessee 
will  in  such  a  case  be  responsible  for  the  ordinary  accidents 
which  a  lessee  could  reasonably  be  supposed  to  have  foreseen,  but 
not  for  such  as  he  could  not  reasonably  be  expected  to  have 
thought  of.  He  therefore  applies  to  such  a  case  the  two  maxims 
— In  contmctihus  taxiite  inetft  vioris  et  consuetudinis  and 
Verba  cliartarum  contra  preferentem  fortius  accipiuntur. 
Against  this  view  it  may  be  urged  that  the  lessee  was  already 
.by  law  exempt  from  paying  full  rent  in  case  of  partial  destruc- 
tion of  the  property  by  accident,  and  if  then  he  took  it  upon 
himself  to  pay  the  full  rent  eflfect  should  be  given  to  this  stipu- 
lation so  that  the  words  may  have  their  full  meaning.  This 
argument  is  also  considered  by  Pothier,  and  he  concludes  that  it 
eannot  prevail  where  the  law  makes  a  special  exception  in  favour 
of  a  lessee. 
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Pothier's  view  of  the  civil  law  is  also  that  of  the  Roman- 
Dutch  lawyers.  Matthaeus  (de  Auctionibua,  2,  c  5),  in  iUscussing 
the  law  of  landlord  and  tenant,  deals,  fully  with  the  question  of 
responsibility  for  caaibs  fortuitos,  and  how  contracts  are  to  be 
interpreted  where  the  lessee  takes  all  risks  upon  himself.  He 
comes  to  the  conclusion  that  a  contract  of  this  nature  must  not 
be  held  to  include  extraordinary  risks  like  war,  earthquakes, 
locusts,  or  invasion  of  barbarians,  unless  these  are  specially  men- 
tioned: "Qiuire  non  erit  ahsurdum  hanc  canventianem  ita 
interpretari  ut  per  easum  fortuitum  non  intdligamuB  etiam; 
(also)  insolitum  de  qux)  omnino  aogitatum  non  est,  quive  timeri 
non  potuU  tempore  locationis." 

The  French  law  took  over  the  principle  of  the  Roman 
law — nemo  praesUU  cosms  fortuitos,  and  the  French  Courts 
adopted  rules  of  interpretation  similar  to  those  set  out  by 
Pothier  and  Matthaeus.  Troplong  {de  la  Vente,  pars.  465,  466) 
tells  us  that  "  De  droit  commwn  la  force  majeure  eurvenne 
aprie  le  contrat  n'entre  pas  dans  la  ffuarantie,  .  .  .  Mais  8*U 
est  stipaU  que  le  vendeur  sera  guarant  de  la  force  majeure  on 
dufait  du  prince  cette  charge  est  ejfficace.  EUe  est  cependant  si 
exorbitante  qu'eUe  doit  itre  expresse  et  spedaU."  He  then  quotes 
several  decisions  of  the  French  Courts  to  that  effect. 

Nor  does  English  law  differ  in  principle.  By  the  common 
law  a  carrier  is  not  liable  for  the' act  of  God,  in  the  same  way  as 
a  lessee  is  not  liable  for  damnum  fatale.  He  can,  however,  take 
this  risk  upon  himself,  but  that  he  had  done  so  will  not  be 
inferred  from  general  terms.  Hutchinson  (on  Carriers,  par.  172) 
states  the  rule  thus:  ''Express  language  will  be  required  to 
impose  upon  a  party  the  responsibility  of  an  insurer  beyond  his 
legal  obligation/'  and  he  cites  several  American  decisions  to  that 
effect. 

It  appears  to  mo,  therefore,  that  the  clause  of  the  contract 
whereby  the  lessees  have  agreed  to  make  good  to  the  lessors  the 
value  of  the  furniture  missing  or  destroyed  will  not.  apply  where 
the  furniture  has  been  destroyed  or  lost  by  those  unforeseen  and 
extraordinary  accidents  which  the  jurists  call  casus  fortuitos. 
Under  these  circumstances,  therefore,  the  lessees  will  not  have  to 
make  good  to  the  lessora-the  furniture  lost  or  destroved  whilst 
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the  British  were  in  poBseaaion ;  and  as  the  evidence  shows  that 
all  the  loss  and  damage  was  caused  during  that  period  the 
plaintiflb  will  not  be  entitled  to  anything  on  this  count 

There  remains  one  more  point  to  consider:  Are  the  lessees 
liable  under  the  contract  to  put  the  premises  in  repair  ? 

By  the  common  law  (Voet,  19,  2,  14)  the  lessor  and  not  the 
lessee  has  to  put  the  property  let  in  proper  repair,  but  the  lessee  can 
take  this  burden  upon  himself.  The  lessees  have  done  so  by  clause 
8  of  the  lease,  but  here  also  the  clause  must  be  interpreted  as 
not  to  hold  the  lessees  liable  for  damage  done  vi  TtuLJore  and 
by  persons  over  whom  they  had  no  power  or  control  Now  it  is 
abundantly  proved  that  the  bulk  of  the  damage  done  to  the 
property  which  needed  repair  was  done  during  the  period  that 
the  premises  were  in  possession  of  the  British  military  authori- 
ties. When  the  British  took  charge  of  the  hotel  it  was  in  an 
excellent  state  of  repair.  In  fact,  the  sub-lessees  had  spent  some 
£1500  on  the  property  for  this  purpose.  The  damage  was  there- 
fore done  whilst  the  defendants  had  no  control  over  and  no 
beneficial  occupation  of  the  hotel,  and  therefore  the  loss  caused 
by  the  damage  done  to  the  premises  must  be  borne  by  the  lessors 
and  not  by  the  lessees. 

With  regard  to  the  interest  claimed,  we  have  come  to  the 
conclusion  that  under  the  circumstances  of  this  case  no  interest 
is  due.  The  claim  in  reconvention  is  dismissed,  as  it  is  impos- 
sible to  say  that  the  lessees  have  sustained  any  injury  at  the 
hands  of  the  lessors. 

There  will,  therefore,  be  judgment  for  the  plaintiflb  in  conven- 
tion for  the  sum  of  £3302,  being  rent  from  the  Ist  October,  1899, 
to  the  5th  August,  1900,  at  the  stipulated  rate  of  £325  per  month. 

Inasmuch  as  this  is  more  than  the  amount  tendered  plaintiffs 
are  entitled  to  costs.  The  claim  in  reconvention  is  dismissed,  with 
costs. 

Mason,  J.:  By  lease  dated  February,  1899,  the  plaintiff 
company  let  to  the  defendants  a  certain  hotel  together  with  the 
furniture  thereof  for  a  period  of  four  years  dating  from  Ist 
January,  1899,  at  a  rental  of  £325  per  month.  The  premises  had 
a  liquor  licence,  which  the  defendants  took  over  from  a  prior 
lessee,  and  as  to  which  special  provisions  appear  in  the  lease. 
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The  premises  were  sab-let  to  Messra  Carponsin  and  Desplancl 
on  the  26th  August,  1899,  together  with  all  the  rights  of  the 
defendants  under  the  lease. 

The  defendants  are  large  merchants  who  make  a  business, 
inter  alia,  of  supplying  hotels.    The  sub-lessees  carried  on  the 
.  business  of  this  hotel  on  their  own  behalf,  purchasing  from  the 
defendants. 

At  the  outbreak  of  war,  on  the  10th  October,  1899,  the 
sub-lessees  were  ordered  not  to  sell  any  more  liquor  under 
an  Executive  Council  Resolution. 

On  the  15th  October,  1899,  one  of  the  Boer  commandants, 
Ben  Viljoen,  saw  the  sub-lessees  and  said  that  they  must  either 
keep  open  the  hotel  to  supply  the  burghers  with  food  and  lodging  , 
as  they  came  through  Johannesburg^  or  else  the  Boer  authorities 
would  take  over  the  hotel  and  run  it  themselves.  Thereupon 
the  sub-lessees  re-opened  the  hotel  and  carried  on  the  business. 
Burghers  were  supplied  upon  Government  orders,  and  accounts 
for  the  supply  were  sent  in  for  pajrment,  but  have  never  been 
paid.  No  evidence  was  given  as  to  the  real  amount  of  business 
done  during  this  period,  nor  were  the  books  of  the  sub-lessees 
produced.  They  stated  in  evidence  generally  that  the  business 
was  not  a  paying  one,  but  seemed  chiefly  to  rest  this  conten- 
tion upon  the  fact  of  the  non-payment  of  their  daim  against- the 
Government. 

The  defendants  admit  liability  and  tender  the  full  rent  for 
the  first  eleven  days  of  October,  but  plead  that  on  the  11th  their 
premises  were  closed,  and  they  were  prohibited  from  carrying  on 
business  or  using  the  furniture  until  the  15th  March,  1900. 

It  is  clear  that  during  the  period  from  the  15th  October,  1899, 
to  the  15th  March,  1900,  the  sub-lessees  had  full  occupation  of  the 
hotel  and  carried  on  their  business  there,  but  they  were  not 
allowed  to  sell  liquor.  Under  the  lease,  though  the  carrying  on 
of  a  liquor  business  at  the  hotel  was  contemplated,  the  plaintiff 
company  did  not  specially  let  or  guarantee  a  licence  to  the 
defendants.  A  licence  was  certainly  required  to  run  the  hotel 
business  properly. 

Under  clause  7  of  the  lease  the  lessees  are  bound  to  keep  the 
premises  as  licensed  premises,  and  at  the  expiration  of  the  lease  to 
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deliver  them  up  as  such ;  but  "  should  the  said  licence  have  been 
taken  away,  cancelled,  or  refused  by  those  in  authority  through 
no  fault  of  the  lessees  or  their  assigns,  then  the  lessors  shall  have, 
no  claim  whatsoever  against  the  said  lessees  or  their  assigns  on 
account  of  re-transfer  of  such  licence. 

''Should  the  licence  be  taken  away,  cancelled,  or  reused 
through  no  fault  of  the  lessees,  as  set  forth  In  the  preceding 
clause,  the  lessees  shall  have  the  option  of  cancelling  the  lease  at 
any  time  from  the  date  of  the  loss  of  the  said  licence." 

There  is  a  further  provision  that  the  licence  should  be  deemed 
to  belong  to  the  premises  and  not  be  removed  therefrom,  and 
empowering  directors  of  the  plaintiff  company  irrevocably  to  cede 
the  licence  on  the  determination  of  the  lease.  In  my  opinion  the 
lessees  cannot  claim  a  remission  of  rent  by  virtue  of  the  loss  o£ 
the  licence,  seeing  that  they  are  entitled  whenever  the^  licence  is 
lost,  as  it  was  in  this  case,  without  their  fault,  to  cancel  the  lease. 
They  preferred  to  retain  the  premises  rather  than  exercise  the 
special  righto  which  the  lease  confers. 

It  is,  of  course,  clear  that  when  the  terms  of  President' 
Eruger's  Proclamation  became  public,  the  lessees  assuming  ito 
validity  would  consider  themselves  entitled  to  remain  on  the 
premises  without  paying  at  any  rate  full  rent,  but  the.  Proclama- 
tion was  not  published  till  November,  when  they  had  already 
elected  to  remain.  As,  therefore,  the  defendants  through  their 
sub-lessees  were  in  beneficial  occupation  of  the  hotel  up  to  the 
15th  March,  1900,  they  must  be  held  liable  for  the  rent  during 
that  period. 

From  the  15th  March  to  the  15th  July,  1900,  the  premises 
were  licensed,  and  full  rent  has  been  tendered  for  that  period. 
On  the  latter  date  the  British  authorities  refused  to  renew  the 
licence  of  the  sub-lessees,  and  they  thereupon  took  steps  for 
closing  the  hotel  business,  but  without  surrendering  the  lease,  as 
they  were  entitled  to  do. 

Upon  the  ground  I  have  already  stated  the  def  endante  are, 
in  my  opinion,  liable  for  the  rent  during  this  period  up  to  the 
5th  August,  1900.  On  that  day  the  British  military  authorities 
took  forcible  possession  of  the  hotel  premises,  and  though  the 
sub-lessees  were  allowed  two  rooms  in  which  they  lived,  th^ 
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whole  place  was  occupied  and  used  as  a  dep6t  for  Boer  and  other 
refugees  up  to  the  end  of  February,  1901,  the  defendants  being 
substantially  deprived  of  any  occupation  whatever. 

An  enormous  number  of  people,  amounting,  it  is  said,  to  many 
thousands,  passed  through  the  hotel  during  this  time,  and  the 
furniture  was  admittedly  so  damaged  and  destroyed  as  to  be 
useless  for  the  purposes  of  an  hotel,  while  the  buildings  them- 
selves were  considerably  damaged. 

This  damage  was  occasioned  during  the  occupation  by  the 
British  military  authorities  and  without  any  fault  or  negligence 
on  the  part  of  the  sub-lessees.  Ilie  premises  and  furniture  weier 
in  August;  1900,  in  thoroughly  good  condition,  and,  according  to 
the  evidence,  quite  fit  for  handing  over  to  the  plaintiff  company 
if  it  had  been  requisite.  At  the  end  of  the  period  the  sub-lessees 
could  not  carry  on  or  resume  their  business  owing  to  the  damage 
which  had  been  done. 

For  the  month  of  March,  1901,  the  premises  seem  to  have 
been  unoccupied  except  by  the  two  sub-lessees.  Then  for  three 
months,  or  up  to  the  end  of  June,  1901,  the  dining-room  and 
some  -portion  of  the  premises  were  used,  under  military  orders^ 
by  the  Rand  Rifles. 

It  is  dear  that  no  business  could  be  carried  on  at  the  hotel  be- 
fore July,  1901,  and  after  that  only  when  the  furniture  had  been 
replaced  and  a  consideml^le  amount  of  repair  done  to  the  buildings. 

Iliere  is,  in  my  opinion,  no  doubt  that  the  defendants  are 
not  liable  for  any  rent  during  the  time  the  British  authorities 
occupied,  when  they  had  no  beneficial  occupation. 

On  the  80th  May,  1901,  the  sub-lessees,  with  the  knowledge 
and  approval  of  representatives  of  the  plaintiff  company,  ooade  a 
daim  upon  the  military  authorities  for  compensation  for  the  cost 
of  repairing  the  building,  for  the  dilapidation  and  destruction  of 
the  furniture,  for  rent  at  the  rate  of  £325  per  month  from  Ist 
August,  1900,  till  the  premises  were  placed  in  a  condition  to 
enable  them  to  carry  on  their  business,. and  for  loss  of  profits  at 
the  rate  of  £200  per  month  from  the  1st  January,  1900,  until  the 
restoration  of  the  hotel  to  a  condition  proper  for  the  carrying  on 
of  the  business.  The  defendants  had  no  knowledge  of  the 
presentation  of  this  claim. 
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There  is  evidence  that;  the  sub-lessees  were  told  by  the 
pUuntiff  company's  manager  not  to  disturb  the  condition  of  the 
furniture  lest  the  claim  for  compensation  should  be  prejudiced. 

The  sub-lessees  seemingly  remained  upon  the  property  until 
the  16th  September,  1902,  the  date  of  the  filing  of  the  plea 
tendering  back  the  premises,  but  were  unable,  owing  to  the 
dilapidated  condition  of  the  furniture  and  premises  to  get  any 
benefit  from  their  occupation.  There  is  much  vagueness  as  to 
what  really  was  done  with  the  premises  after  July,  1901,  but  no 
evidence  was  led  by  the  plaintifis  upon  the  point,  and  the  state- 
ments of  the  defendants'  witnesses  are  uncontradicted.  It  is 
admitted  that  on  the  21st  July,  1902,  plaintifis  gave  a  notice 
cancelling  the  lease. 

The  main  question  remaining  for  decision  in  the  action  is 
whether  it  was  the  tenants'  duty  under  the  lease,  when  the 
British  military  authorities  quitted  the  premises  on  1st  July, 
1901,  to  put  the  building  in  repair  and  to  replace  the  furniture 
destroyed,  missing,  and  deteriorated.  If  the  contract  casts  such  a 
duty  upon  them,  then  not  only  are  they  liable  to  the  landlords' 
daim  in  respect  of  furniture  and  repairs,  but  also  to  the  claim  of 
rent,  .because  any  want  of  beneficial  occupation  after  July,  1901, 
would  in  that  case  have  been  due  to  their  own  default. 

The  general  doctrine  that  any  damage  to  the  leased  property 
caused  by  via  major — such  as;  for  instance,  the  forcible  occupation 
of  the  premises  by  the  British  military  authorities — ^falls  upon  the 
landlord  and  not  upon  the  lessee,  does  not  admit  of  doubt  and  was 
not  denied  in  this  case,  but  it  was  claimed  that  the  special  pro- 
visions of  the  lease  imposed  that  liability  upon  the  tenanta  It 
therefore  becomes  necessary  to  examine  the  terms  of  the  lease 
bearing  upon  this  point,  and  it  will  be  most  convenient  to  take 
the  case  of  the  furniture  first,  beoause  if  the  plaintifis  fail  upon 
that  point,  it  is  dear  that  they  cannot  succeed  with  reference  to 
the  repairs. 

The  lessees  not  only  agreed  to  maintain  and  deliver  up  the 
furniture  in  good  order  and  condition  (clause  3),  but  also  to  pay 
for  any  depreciation  in  its  value  since  August,  1897,  and  for  any 
things  that  might  be  destroyed  or  missing  according  to  the  value 
set  forth  in  the  inventory; 
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This  covenant  shows  a  wide  departure  from  the  ordinary 
obligations  of  a  tenant,  and  would  seem  to  guarantee  the  lessors 
against  any  destruction,  loss,  or  deterioration  from  a  time  eighteen 
months  prior  to  the  lease.  It  is  an  express  and  unqualified 
undertaking  to  do  a  thing,  namely,  pay  for  destruction,  loss,  and 
deterioration,  which  is  not  naturally  impossible,  and  where  the 
event  which  causes  not  the  impossibility,  but  the  difficulty  of 
performance,  might  have  been  anticipated  and  provided  against 
in  the  contract.  Upon  the  general  doctrines  with  reference  to 
the  construction  of  contracts  the  obligee  would  be  liable  to  per- 
formance notwithstanding  via  major  or  inevitable  accident  under 
such  an  engagement  as  thia  (See  Eay  v.  Divisumal  CinincUf 
1  RD.C.  97 ;  Norden  v.  Shaw,  2  Menz.  151 ;  River  Wear  Comr 
miasionera  v.  AdaTMon,  2  L.R.  App.  -Cba.  437 ;  Jacobe  v.  Credit 
Lyannaie,  12,  L.R.,  Q.B.D.  589 ;  Rothes  v.  Kirkcaldy  Waterworks 
Commissioners^  7  L.R,  App.  Cas.  694;  Baily  v.  de  Crespigny^ 
4  L.R.,  Q.B.  185 ;  Angell  on  Carriers,  para  59,  294 ;  Pollock  on 
ContracU,  3rd.  ed.,  pp.  367,  376,  379;  Story  on  Baiimsnts, 
par.  36.) 

There  are  many  contracts  in  which  the  law  imposes  the  risk 
of  inevitable  accident  upon  one  of  the  parties,  but  allows  the 
incident  of  risk  to  be  changed  by  special  agreement — contracts  of 
sale  and  lease,  and  the  many  forms  of  bailment,  for  example ;  so 
that  the  question  as  to  what  covenants  are  sufficient  to  vary  the 
ordinary  law  by  removing  the  risk  of  inevitable  accident  from 
one  party  to  another  is  of  very  great  importance.  This  question 
has  not  been  discussed  fully  by  the  Roman  lawyers,  who  seem  to 
have  contented  themselves  with  laying  down  the  general  prin- 
ciple that  it  requires  an  agreement,  an  express  agreement,  as 
it  is  sometimes  stated,  to  alter  provisions  of  the  ordinary  law 
in  this  respect.  (See  Story  on  Bailments,  par.  37  ;  Code,  4, 23, 1 ; 
4,  65, 8, 19 ;  4,  24,  6 ;  Dig.  17, 1,  39 ;  13,  6,  5  (2) ;  2,  14,  7  (15) ; 
19,  2,  30(4);  50,  17,  23;  18,  1,  78  (3);  2,  11,  4  (4);  Groen.  ad. 
Dig.  2, 11,  4  (4);  and  ad.  Cod.  4,  23,  1 ;  Fab.  ad.  Dig.  19, 2, 9  (2).) 

If  the  matter  were  open  for  fresh  discussion  as  to  the  proper 
interpretation  of  the  Corpus  Juris,  it  is  possible  that  the  rule 
adopted  in  the  English  cases  might  be  considered  to  be  in 
accordance  with  Roman  jurisprudence ;  but  a  long  succession  of 
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eommehtatdn  and  jurists  has  laid  down  that  to  alter  the 
incidence  c/l  tisk  so  as  to '  throw  the  consequences  of  such 
acddents  as  via  mc^or  upon  the  party  not  ordinarily  responsible, 
tiiere  must^  a  contract  expressly  stipulating  that  all  risks  shall 
fall  upon  the  person  so  sought  to  be  charged,  and  that  no  such 
liability  is  imposed  by  a  general  undertaking.  (See  Ant.  Matth.  de 
Auet.  2;6, 15-17 ;  Voet,  18,  6,  2;  Vinnius,  Select.  Quaeat,  lib,  2, 
ch.  1;  Oail,  Observ.  II,  23;  1  HoU.  Consult,  201;  Domuat, 
Laie  Oitnles,  1, 4, 4  (6) ;  Pothier,  OUig,  par.  632 ;  Lauqge,  par.  178 ; 
Troplong,  de  la  Vente,  pars.  465-68 ;  de  Loimge,  pars.  755-59 ; 
Story,  on  Bailments,  par.  37.) 

Some  of  the  old  writers,  indeed,  seem  to  have  cherished  a 
peculiar  animosity  to  contracts  of  this  nature,  and  to  have 
considered  that  an  agreement  to  take  all  risks  of  whatever  kind, 
whether  seen  or  unforeseen,  would  not  cover  events  of  a  very 
unusual  character  such  as  war,  earthquake,  and  the  like.  (See 
Qauthier,  de  Contr.  Jwr.  par.  24;  Leyser,  Med.  ad  Pnnd.  11> 
202 ;  Wesel,  Tnict.  de  Rem.  Mercedis,  cap.  7,  pp.  36  et  seq.) 

But  adopting  the  construction  of  the  rule  which  is  most 
favourable  to  the  plaintiff  company,  it.  is  clear  that  in  Roman- 
Dutch  jurisprudence  an  agreement  of  a  general  character,  im- 
posing upon  the  tenant  liabilities  which  are  cast  upon  the 
landlord  by  the  common  law,  will  not  make  the  tenant  respon- 
mble  for  vis  major  or  accidentis  of  such  a  description  as  could  not 
have  been  foreseen  or  apprehended  by  the  parties  at  the  time  of 
making  their  contract ;  to  create  such  a  liability  it  seems  to  be 
necessary  that  the  parties  should  have  expressly  agreed  that  the 
tenant  shall  answer  for  the  specific  event,  the  results  of  which 
are  to  be  borne  by  him,  or  for  all  accidents  of  whatsoever  nature. 

There  may,  as  Mr.  Leonard  urged,  be  objections  to  these 
doctrines  as  being  unsuited  to  commercial  transactions  in  modem 
times,  but  such  an  objection,  supposing  it  to  be  well  founded, 
would  not  justify  us  in  reversing  a  settled  rule  in  the  construc- 
tion of  agreements  of  this  character. 

The  plaintiffi'  claim  for  the  payment  of  the  furniture  must 
therefore  fail,  and  d  fcnrHori  the  claim  for  repairs,  which  is 
based  upon  clauses  far  less  onerous  on  the  lessees. 

The  authorities  are  clear  that  the  tenant  is  not  entitled  to 
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compel  the  landlord  in  the  absence  of  express  agreement  to 
repair  the  results  of  inevitable  accident,  and  upon  the  grounds 
already  stated,  clause  1,  binding  the  lessors  to  allow  quiet  and 
undisturbed  possession  to  the  lessees,  is  not  such  an  express 
agreement  and  cannot  support  the  claim  in  reconvention. 

The  plaintiff  company  is  therefore  entitled  to  judgment  in 
convention  for  £3302,  and  to  judgment  in  reconvention,  in  each 
esse  with  costs. 

Plaintiflfs'  Attorneys :  Macintosh  &  Ken/nerley ;  DefendantsT 
Attorneys :  Rocth  d  WesfteU. 
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REX  V,  HIRST. 

1902.    December  16.    Smith,  J. 

Criminal  proeedurg. — Tk^. —  Whai  etmHitutee. — Element  of  fraud  neeeth 
9ary. — Bailwa/jf  eervani. 

The  accoBed,  who  was  a  ganger  on  the  railway,  had  inttmctions 
to  keep  the  line  dear  of  goats.  On  hii  orders  certain  natives 
under  him  caught  a  goat  which  had  strayed  on  the  line  and  killed 
it  HMf  on  appeal,  that  as  the  accused  acted  under  instructions,, 
and  thought  that  he  had  to  kill  goats  coming  on  to  the  railway, 
the  element  of  fraud  necessary  to  constitute  the  crime  of  theft  was 
absent^  and  there^re  he  could  not  be  convicted  of  stealing  the 
goat 

This  was  an  appeal  from  a  decision  of  the  Acting  Resident 
Magistrate  of  Volksrost 

The  accused  was  a  ganger  on  the  railway,  and  had  instme- 
tiona  to  keep  the  line  clear.  On  a  certain  day  he  saw  several 
goats  on  the  line  and  ordered  his  native  boys  to  clear  them 
away.  The  natives  caught  a  goat  and  placed  it  on  a  trolley. 
On  returning  to  camp  the  accused  ordered  them  to  kiU  and  eat 
it.  On  these  facts  the  Magistrate  found  him  guilty  of  theft,  and 
gave  the  following  reasons  for  his  decision :  "  I  find  that  Nutar 
on  the  orders  of  Hirst  did  with  certain  other  persons  seize,  carry 
away,  kiU,  and  ec^t  the  goat  in  question.  Hirst,  who  was  on  the 
spot,  although  he  did  not  actually  handle  the  goat,  directed  and 
superintended  the  theft  and  is  guilty  of  theft  The  natives  told 
Hirst  that  they  would  get  into  trouble  if  they  took  the  goat  and 
killed  it  Hirst  as  ganger,  however,  insisted  on  those  under  him 
acting  as  they  did.'' 

de  Waal,  for  appellant:  The  elements  necessary  to  consti- 
tute the  crime  of  theft  are :  (1)  Animus  furandi ;  (2)  intention 
to  benefit ;  (3)  against  the  will  of  owner ;  (4)  no  claim  of  right 
In  this  case  there  was  a  claim  of  right,  and  though  there  may  be 
a  civil  remedy,  there  was  no  theft  (See  van  der  Linden,  p.  222 ; 
van  Leeuwen,  p.  407 ;  Damhouder,  p.  538 ;  Matthaeus,  de  Crim. 
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p.  65 ;  Moorman,  p.  312 ;  Boecoe's  Criminal  Evidence,  pp.  608 
and  634.) 

Lan^,  for  the  Crown :  All  the  elements  of  theft  are  present  in 
this  case.  No  proof  was  given  by  the  defence  as  to  instmctions 
to  gangers ;  and  if  there  were  instructions  to  kill  goats  trespass- 
ing, such  instructions  were  unreasonable. 

de  Waal,  in  reply. 

Sm rrH,  J. :  The  facts  of  this  appeal  are  not  disputed.  The 
priHoner  says  his  instructions  were  to  kill  anything  on  the  line. 
Now  if  this  was  so,  the  fraudvloda  cc/i)trectatio,  or  element  of 
fraud  necessary  to  constitute  the  crime  of  theft,  is  eliminated 
Moreover,  the  Public  Prosecutor  did  not  put  any  questions  to  the 
accused  as  to  the  latter's  instructions,  but  allowed  his  statement 
to  pass  unchallenged  that  he  had  instructions  to  kill.  It  is 
clearly  a  case  where  there  might  be  a  civil  liability,  but  it  was 
not  theft  The  conviction  will  therefore  be  quashed,  and  the 
appeal  allowed. 

Appellant's  Attorneys :  Rooth  &  WesaeUf. 
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1902. 


ADMINISTRATION  OF  ESTATES. 
Curator  ad  litem— Action— Executor— Failure  to  take 

out  letters  of  administration.— The  proper  coarse  to  pnrsae, 
where  a  person  wishes  to  briiig  an  action  against  the  estate  of  a 
deceased  person,  in  respect  of  which  no  letters  of  administration 
hare  been  taken  out^  although  a  person  has  been  appointed  executor 
by  the  will,  is  to  request  the  Master  of  the  Supreme  Court  to  call 
upon  such  person  to  take  out  letters  of  administration,  failing  which 
the  Master  can  appoint  an  executor  datire.     Sx  parte  Jensen,  98 


ALIMONY. 
See  Husband  akd  Wife  (Judicial  Separaiion). 


ANTENUPTIAL  OONTRAOT. 

See  Husband  and  Wit's. ' 


ARBITRATION. 

See  CoflTS. 
See  Partnbbship. 

Deed  of  Submission— Award— Authority  exceeded.— 

It  is  only  in  case  of  gross  error,  so  gross  as  in  reality  to  amount  to 
misconduct^  that  a  Court  will  be  just^ed  in  setting  aside  or  refusing 
to  enforce  an  award.  (Bailie  v.  Langermann  followed.)  If  it  were 
clearly  made  to  appear  that  an  award  was  illegal,  it  would  be  the 
duty  of  the  Court  to  refuse  to  make  it  a  rule  of  Courts  even  though 
tlie  precise  illegality  was  not  pointed  out  in  the  affidayit  opposing 
an  application  to  have  the  award  made  an  order  of  Court.  CrytUd 
Springe  Aeraied  Water  Co.  v.  Kan.  21 

ix 


BREACH  OF  PROMISE— CONTRACT. 

BREACH  OF  PROMISE. 

See  Maintenance. 


BROKER. 

See  Company  {Interdict), 


CLAIMS. 

*S«' Practice  {Trann/er  of  ClaitM), 


COMPANY. 
Interdict  —  Broker — Shares  —  Transfer.  —  Applicant  pur 

chased  for  cash  certain  400  shares  in  the  respondent  company  through 
A,  a  broker,  and  left  the  shai*e8  in  A's  custody.  A  subsequently  dis- 
appeared, and  it  was  alleged  that  he  had  misappropriated  the  shares 
entrusted  to  him,  amongst  others  those  of  the  petitioner.  It  appeared 
that  100  of  the  shares  had  been  transferred  to  a  bond  fide  purchaser. 
The  Court  granted  an  interdict  restraining  the  company  from  register- 
ing transfer  of  applicant's  remaining  300  shares,  still  registered  in  A's 
name,  to  any  other  person  or  persons,  saving  the  rights  of  bond  fide 
holders,  and  ordered  applicant  to  pay  the  costs  of  the  application. 
Smellie  v.  Orange  Free  State  and  Transvaal  Diamond  Mines.  30 


CONTRACT. 
Breach  of  Contract. — See  Master  and  Servant. 
Construction~-Ambiguit7---Grammatical  construction 

— Evidence* — In  a  case  wnere  there  is  an  ambiguity  appearing  in  a 
deed  as  to  which  of  two  persons  mentioned  in  the  deed  is  referred  to  by 
a  certain  pronoun,  the  Court  will  prefer  that  construction  of  the  deed 
which  is  grammatically  more  correct.  If,  after  taking  the  correct 
grammatical  construction,  there  is  still  a  doubt  as  to  which  of  the  two 
persons  is  meant,  the  Court  will  take  into  consideration  evidence  as  to 
surrounding  circumstances,  to  enable  it  to  decide  between  the  two. 
Gordon  v.  Bain.  210 

Penalty  —  Liquidated  damages— Onus  of  proo£  — A 

clause  in  an  agreement,  providing  that  a  certain  sum,  to  be  deposited 
with  one  of  the  parties  as  security  for  the  due  fulfilment  of  the  agi^ee- 
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ment^  is,  in  the  event  of  a  breach  thereof,  to  be  construed  by  way  of 
liquidated  damages  and  not  as  a  penalty,  must^  in  the  absence  of  con- 
clusive evidence  to  the  contrary,  be  construed  as  providing  that  the 
deposit  shall  be  taken  to  be  liquidated  damages,  the  burden  of  proof 
being  on  the  party  who  alleges  that  it  is  a  penalty.  Jfann  A  HarrU 
V.  Cohm.  261 

ProBpecting  Rights— Mynpacht— Flotation— Declara- 
tion of  rights — Purchase  price. — Plaintiff  and  defendant  entered 
into  a  notarial  agreement  whei^by,  in  consideration  of  a  certain  sum  of 
money,  plaintiff  sold  to  defendant  his  rights  of  prospecting  a  certain 
farm,  together  with  his  right  during  a  certain  period  of  purchasing  the 
owner's  rights  to  all  mynpachts  on  the  farm.  It  was  a  condition  of  the 
agreement  that  the  purchase  price  should  be  paid  to  plaintiff  so  soon  as 
the  mynpacht  on  the  farm  should  be  resold  or  floated  into  a  limited 
liability  company.  Plaintiff  alleged  that  the  mynpachts  had  been 
floated*  into  a  limited  liability  company,  and  claimed  pavment  of  the 
purchase  price.  Hdd^  that  as  there  was  no  allegation  that  the  myn- 
pachts were  defined,  or  were  in  existence,  plaintiff  was  not  entitled 
to  succeed.     Bothkugd  v.  PuUinger.  101 

Short  delivery— Pasrment  under  protest— Oondictio  in- 
debiti— Oondictio  causa  data  causa  non  secuta.— Plaintiff 

agreed  to  buy  coal  from  defendants,  who  were  a  colliery  company,  such 
coal  to  be  delivered  in  bulk  in  trucks.  After  regular  deliveries  had 
taken  place  for  some  time,  it  was  discovered  that  Uiere  was  a  shortage 
in  delivery  of  coal  in  bulk.  Plaintiff  continued  to  receive  deliveries  of 
coal  from  defendants,  and  paid  for  the  same,  but  payments  after  dis- 
covery of  the  shortage  in  delivery  were  made  by  plaintiff  to  defendants 
under  protest.  It  was  proved  that  there  was  a  steady  average  in  short 
delivery  over  a  certain  period.  Held^  that  in  i*espect  of  this  period 
plaintiff  was  entitled  to  a  refund  of  moneys  paid  under  protest^  calcu- 
lated at  the  rate  of  the  average  short  delivery  of  coal.  LeviU  v.  Ccusel 
Coal  Co.,  Ltd.  202 


COSTS. 

See  Pbagticb  (Trana/er  of  Claitiu). 

Defisiult — Arbitration — Partnership.  —  Certain  matters  in 

dispute  between  partners  having  been  referred  by  the  Court  to  an 
arbitrator  for  decision,  the  arbitrator  reported  that  the  irregularities  in 
the  partnership  accounts,  which  formed  the  subject  of  dispute,  were 
due  to  the  respondent^  and  he  suggested  that  the  respondent  should 
pay  the  costs.  Held,  Uiat  as  there  was  no  reason  for  going  behind  the 
arbitrator's  report^  the  ordinary  rule,  that  the  losing  party  who  was 
in  fault  should  pay  the  costs  of  the  proceedings,  must  be  followed. 
Youngleeon  v.  Yotmgleeon,  177 


xii  CURATOR  BONIS— HUSBAND  AND  WIFR 

CURATOR  BONIS. 
See  Husband  and  Wipk  {Wi/e*8 property). 


DAMAGES. 
See  Contract  {Penalty). 


DELIVERY. 
See  Contract  {Short  delivery). 


DIVORCE. 
See  Husband  and  Wife. 


DOMICILE. 

See  Husband  and  Wipe. 


EVIDENCE. 

See  Husband  and  Wipe  {Divorce). 

See  Contract  {Penalty. — Onu$  of  proof  ) 


GOLD. 


Bar  Gold— Release— Jurisdiction— Proclamation  No.  6, 

1901. — The  Court  has  jurisdiction,  under  sees.  16  i£nd  17  of  the 
Administration  of  Justice  Proclamation,  No.  14,  1902,  to  grant  an 
order  for  the  release  of  bar  gold  deposited  with  one  of  the  Transvaal 
banks  in  accordance  with  the  military  Proclamation  of  2nd  June,  1900.' 
Ex^parte  Jackson.  37 


HUSBAND  AND  WIPE. 

See  Practice. 

Antenuptial  contract— Mortgage-^Bepairs— Mainten- 
ance— Minors- — Husband  and  wife  entered  into  an  antenuptial 
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contract^  whereby  certain  property  was  vested  in  a  trustee,  the  wife 
having  the  life  usufruct  of  such  property,  which  was  to  pass  on  her 
death  to  the  children  of  the  marriage.  The  Court  allowed  the  raising 
of  money  on  mortgage  of  such  property  to  pay  off  existing  bonds  (the 
rate  of  interest  on  which  was  higher  than  the  rate  of  the  proposed 
bond),  and  to  pay  for  extraordinary  repairs  which  were  for  the  benefit 
of  the  property,  and  therefore  for  the  benefit  of  the  minor  children 
of  the  marriage;  but  the  Court  refused  to  allow  the  property  to  be 
burdened  with  a  sum  borrowed  by  the  husband  during  the  war  for  the 
support  of  himself  and  his  family.     Ex  parte  Davy  and  Others,  96 

Oommunity  of  property— Absence  of  husband—Leave 

to  transfer  land. — Application  by  a  woman,  married  in  community 
of  property,  for  leave  to  ti'ansfer  certain  property  without  the  assist- 
ance of  her  husband,  who  had  been  absent  for  two  years,  whose 
whereabouts  were  not  definitely  ascertained,  and  from  whom  no  com- 
munication had  been  received,  refused.     Ex  parte  Bouwer,  103 

Diyorce— Adultery— Oommunity— Forfeiture  of  bene- 
fits.— Interdict  granted  restraining  husband  married  in  community 
from  parting  with  his  property  pending  action  for  divorce  on  the 
grouna  of  f^ultery.  Husband  ordered  to  pay  £100  towards  wife^s 
costs  of  divorce  suit^  and  maintenance  of  wife  at  the  rate  of  £6  per 
week.  Nartje  v.  ^ortje  (6  S.C.  9)  and  Higgins  v.  Uiggina  (5  E.D.C. 
344)  discussed     Frei  v.  Frei.  82 

Divorce — Adultery — Evidence. — Decree  of  divorce  granted, 
whens  it  was  alleged  that  the  defendant  (wife)  had,  at  a  place  or  places 
unknown,  and  at  a  time  or  times,  unknown,  committed  adultery  with  a 
person  or  persons  unknown.  Where  a  wife  had  been  away  from  her 
husband  for  two  years,  and,  one  month  after  her  return  home,  gave 
birth  to  twins  of  whom  her  husband  was  not  the  father,  the  Court . 
granted  a  decree  of  divorce.     Treisman  v.  Treisnian.  1.8 

Divorce— Adultery— Funds  to  defend  action— Alimony. 

— ^The  general  rule  of  law  is  that  a  woman  married  in  community  of 
property  is  entitled  to  contribution  by  her  husband  for  the  costs  to 
enable  her  to  bring  or  defend  an  action.  Parties  were  married  out  of 
community  of  property.  It  appeared  that  the  wife  had,  to  all  practical 
intents  and-  purposes,  no  separate  estate.  The  Court  ordered  the 
husband  to  contribute  £100  to  enable  the  wife  to  defend  an  action 
instituted  by  her  husband  against  her  for  divorce  on  the  ground  of 
adultery.     Wannenberg  v.  Wannenberg.  161 

Divorce— Adultery— Jurisdiction— Domicile.— The  true 

domicile  of  the  husband  is  the  only  domicile  that  can  give  the  Court 

i'urisdiction  to  diBSolve  a  marriage.  The  fact  that  the  defendant  (the 
insband)  in  a  divorce  case  (such  defendant  being  unable  to  consent 
to  judgment  being  entered  against  him)  does  not  take  objection  to  the 
jurisdiction  of  the  Court,  does  not  absolve  the  Court  from  satisfying 
itself  as  to  the  true  domicile  of  the  husband.  Le  Mesurier  v.  Le 
Mesurier  (64  h.J,,  P.C.  97)  followed.     Brumclmik  v.  Brunachwik.   223 


xir  HUSBAND  AND  WIFE. 

Divcnroe — Dondcile — Jiirifldiction — Edictal  dtation.— 

In  an  applicatioii  bj  a  wife  for  leara  to  soe  ber  hvsbuid  for  divoroe 
br  edictal  citation,  the  wife  most  be  preaamed  to  hare  known  at 
toe  time  of  bar  marriage  that  she  acquired  her  husband's  domicile,  and 
that  all  questions  between  them  would  have  to  be  decided  bj  the  Court 
of  his  domicile.  Le  Meturier  t.  Le  Muurier  (64  L.J.,  RC.  97) 
followed.     Bx  parte  MilU.  208 

DiToroe  — Marriage   certificate,    authenticatioii   of— 

Domicile  —  Peregrinus.  —  In  actions  for  restitution  of  conjugal 
rights,  or  for  divorce,  the  best  evidence  must  be  given  to  prove  a 
marriage.  Certified  copies  of  certificates  of  foreign  marriages  must 
be  nroperly  legalised.  Defendant  (the  husband  of  plaintiff)  had 
resided  in  Johannesbuig  for  some  three  years  before  his  marriage, 
which  took  place  in  England  in  1898.  Previous  to  his  marriage 
he  had  had  no  fixed  abode  in  Johannesburg,  but  lived  at  hotels.  He 
had  no  office,  but  carried  on  business  as  a  broker  and  dealer  in 
properties.  At  the  time  of  his  marriage  defendant  had  stated  that 
he  was  bringing  his  wife  to  a  house  which  he  had  furnished  in 
Johannesburg.  Held,  that  there  was  sufficient  primd  facie  evidence 
of  domicile  to  justify  a  decree  for  restitution  of  conjugal  rights. 
Davidson  v.  Davtdeon.  105 

Divorce— Residence— Juriddiction.— Where  a  husband  had 

resided  and  carried  on  business  in  Johannesburg  and  thereafter  pro- 
ceeded to  Bristol  to  marry,  returning  to  South  Africa  with  his  wife, 
whom  he  deserted  after  a  week's  joint  residence  in  Johannesburg, 
the  Court  granted  leave  to  sue  for  restitution  of  conjugal  rights, 
publication  to  be  made  in  the  Gav€mme7ii  Gazette  and  in  a  Bristol 
newspaper.     Bx  parte  Davideon,  7 

DiToroe— Restitution  of  cox^ugal  rights— Domicile— 

Desertion. — Plaintiff  and  defendant  were  married  in  England  in 
September,  1901.  In  the  same  month  plaintiff,  who  had  been  prac- 
tising in  London  as  a  solicitor,  was  compelled  by  reason  of  ill-health 
to  proceed  to  South  Africa,  his  intention  being  to  settle  in  the 
Transvaal.  Before  marriage  he  had  informed  his  wife  that  he  would 
have  to  go  to  the  Transvaal.  The  parties  proceeded  together  to  Gape- 
town,  where  they  arrived  in  October,  1901.  Thereafter  plaintiff 
alone  came  to  the  Transvaal,  as  he  was  at  the  time  unable  to  obtain 
from  the  military  authorities  a  permit  for  his  wife  to  travel  with 
him  to  the  Transvaal.  Subsequently  plaintiff  wrote  to  the  defendant 
asking  her  to  join  him,  but  she  refused  to  do  so.  Held,  that  there 
was  sufficient  evidence  of  domicile  to  entitle  plaintiff  to  a  decree  of 
restitution  of  conjugal  rights.     Agar-Hutton  v.  Agar-Hutton.  108 

DiTorce  —  Restitution  of  cox^ugal  rights  —  Unwilling- 
ness to  take  back  deserting  spouse.— The  mental  attitude  of 

the  plaintiff  in  an  action  for  restitution  of  conjugal  rights  is  no 
element  in  determining  whether  the  desertion  of  the  defendant  is 
malicious  or  not  Whether,  therefore,  the  husband  is  prepared  to  take 
his  wife  back  or  not  cannot  affect  the  nature  of  her  act  when  she 
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deserted  him,  nor  can  it  affect  her  intention  to  return.  Jaubert  v. 
Jatibert.  140 

Divorce  —  Wife's  separate  domicile  —  Vagabimdus— 

Pauper  suit — Jurisdiction. — A  woman  who  was  domiciled  outside 
the  Transvaal  when  the  husband  deserted  her,  and  whose  husband 
never  had  a  domicile  in  the  Transvaal,  cannot  come  into  the  Transvaal 
3md  acquire  such  a  domicile  as  will  enable  her  to  sue  him  in  his 
absence  for  malicious  desertion.  Le  Mentrier  v.  Le  ^fe8urier  (A.C. 
1895,  p.  517)  followed.  The  general  rule,  alike  of  the  Roman-Dutch 
law  and  of  the  English  law,  is  that  the  domicile  of  the  husband  is  also 
the  domicile  of  the  wife.  The  permanent  domicile' of  the  spouses  within 
the  territory  is  necessary  to  give  to  its  Courts  jurisdiction  to  divorce, 
so  that  their  decree  shall  possess  extra-territorial  authority.  It  is  a 
wholesome  rule  of  practice  that  the  Court  should  not  grant  leave  to  sue 
in  formn  jyaujyerisy  unless  upon  the  petition  of  the  applicant  thei*e  is 
something  to  show  that  it  is  justified  in  assuming  jurisdiction  over 
the  subject-matter  in  dispute.  Tlie  question  of  jurisdiction  cannot, 
as  a  rule,  be  finally  determined  until  all  the  facts  are  disclosed  at 
the  trial ;  but  there  must  be  priimi  facte  evidence  of  jurisdiction 
before  the  Court  will  sanction  the  first  stage  of  pauper  proceedings. 
Ex  parte  Kaiser.  165 

Judicial  separation— Alimony— ^Means  of  husband.— 

Where  a  husband  was  alleged  to  have  ill-treated  and  assaulted  his 
wife,  who  intended  bringing  an  action  against  him  for  judicial  separa- 
tion, the  Court  ordered  the  husband  to  contribute  alimony  ^jendenie 
liU.     De  Faux  v.  De  Faux,  27 

Marriage  certificate* — Certified  copies  of  certificates  of  foreign 
marriages  must  be  properly  legalised.     DavidnoH  v.  Davidson,  105 

Wife's  property— Curator  bonis  of  wife— Authority  to 

transfer  property- — ^The  application  of  a  husband  who  was  curator 
bonis  to  his  wife  (who  had  been  placed  under  restraint  on  account 
of  melancholia,  from  which  she  was  suffering),  to  whom  he  was 
married  out  of  community,  for  leave  to  transfer  property  registered  in 
his  wife's  name  into  his  own  name,  or  to  otherwise  deal  with  such 
property  as  he  might  deem  fit,  refused.     Ex  parte  SegalL  29 


INSOLVENCY. 
Trustee,  removal  of— Jurisdiction  of  High  Court  — 

Law  No.  13  of  1896,  sec  174.— The  High  Court  has  no  jurisdic- 
tion to  remove  the  trustee  of  an  insolvent  estate  where  the  insolvent  is 
not  resident  within  the  jurisdiction  of  the  High  Court.  But  an  order 
for  such  removal  will  be  granted  by  the  Judge  of  the  High  Court, 
sitting  as  a  Judge  of  the  Supreme  Court  in  Chambers.  Ex  parte 
A.  Fass  <£r  Co.  95 


xvi  INTERDICT— LAND. 

INTEBDIOT. 

See  Practicf. 

See  Land. 

See  Lan DLOKD  AifD  Tenant. 

See  Martial  Law. 


JUMSDIOTION. 
See  Gold. 
See  Husband  and  Wife  (Divord^. 
Jurisdiction  of  Oivll  Oourta.     See  Martial  Law. 


LAND. 
See  Practice  (ItUerdict). 

Contract  of  sale— Authority  to  sign.— Where  a  penon  is  ..«.- 

powered  to  sell  property,  he  will  have  authority  to  sign  a  oootract  of 
sale.     Burmester  and  Others  v.  MacColl  and  African  Lands  Co,^  lAd.    42 

Derelict  lands— Sec.  27  of  Proclamation  No.  10  of  1902 
(Deeds  Registry  Proclamation)  only  refers  to  derelict  lands.  Bx 
parte  Middlebwo.  •  183 

Interdict  -Transfer    Specific  performance  of  contract 

— Where  it  is  souglit  to  obtain  an  interdict  restraining  transfer  <^ 
landed  property,  pending  action  to  obtain  transfer  of  such  property 
by  way  of  specific  performance  of  a  contract  of  sale,  and  there  is  no 
reason  to  think  that  the  remedy  by  way  of  damages  woald  be 
adequate,  the  Court  will  grant  aTi  interdict  restraining  transfer, 
pending  such  action  fur  specific  performance.  JInnm'gter  and  Others 
V.  MacCuH  and  African  Lands  Co.,  Ltd.  42 

Leave  to  transfer.     See  Husband  and  Wife. 

Option  to  purchase— Ajzency— Authority— Transvaal 
Proclamation  wo.  8  of  1902,  sees.  28,  30.— The  owner  (A) 

of  certain  property  gave  B  a  letter  in  the  following  terms :  "  In 
consideration  of  the  sum  of  one  guinea  now  paid  to  me,  I  hereby 
offer  you  the  whole  of  my  property  in  Johannesburg  for  the  sum 
of  twenty-two  tliousand  pounds  sterling  cash,  I  paying  half  your 
commission  of  five  per  cent,  as  seller,  and  binding  myself  to  give 
you  legal  transfer  as  soon  as  same  can  officially  l^e  given,  the  rents 
from  the  said  property  to  be  drawn  by  me  till  the  transfer  is  com- 
pleted. This  offer  to  remain  in  force  for  the  period  of  fourteen  days." 
I'he  period  of  the  offer  contained  in  the  foregoing  letter  was,  in  con- 
Hideration  of  a  furtiier  payment  of  £I0,  extended,  and  A  gave  B  the 
following  receipt :  "  Received  from  B  the  sum  of  ten  pounds  sterlinfi^ 
iu  settlement  of  option,  granted  to  him  for  the  sale  of  my  property. 
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Hdd,  that'  the  temui  of  the  foregoing  doeuments  imported  not  merely 
an  option  to  B  to  purchase  the  property,  but  contained  an  authority 
empowering  B  to  sell  the  prpperty  to  third  persons.  BurmesUr  and 
Others  v.  MaeCoU  and  African  Lands  Co.,  Ltd.  42 


LANDLORD  AND  TENANT. 
See  Purchase  and  8ale  {Option  to  purchase). 
Beneficial  occupation — Storage  of  fkimiture — Rent  — 

Monthly  tenancy— Lease.— The  principle  of  the  Roman  law 
with  regard  to  remission  of  rent  may  be  extended  to  cases  where, 
by  vis  niaJM',  the  lessee  is  expelled  from  the  country  in  time  of  war, 
but  then  there  must  be  a  lease,  and  there  must  be  no  beneficial 
occupation  whatever.  If  there  is  no  lease  the  doctrine  does  not  apply, 
and  if  there  lias  been  some  beneficial  occupation,  then  there  must  be 
some  remuneration  for  this  beneficial  occupation.  Davy  v.  W.  Walker 
it  Sons.  ^  114 

Bnildinfir  lease  —  Beneficial  occupation  —  War  —  Re- 
mission of  rent. — The  lessee  is  bound  to  p^  «rent.  according  to 
his  agreement,  unless  during  his  tenancy  the  property  itself  becomes 
worthless  for  the  purposes  for  which  it  was  hired,  by  reason  of  causes 
independent  of  his  control.  In  such  cases  as  these  the  tenant  is 
justified  in  quitting  the  property,  and  his  liability  to  pay  rent 
ceases.     Lipinski  v.  Hezuidenhout  and  Others.  231 

Interdict  —  Conditions    of   lease  — Tcu^it   hypothec  — 

Licence. — Interdict  granted,  restraining  a  tenant  from  removing 
goods  and  furniture  from  his  landlonVs  premises,  pending,  action  hj 
the  landlord  for  ejectment  and  damages  due  to  the  tenant's  wrong- 
ful acts,  the  landloni  relying  not  merely  on  his  tacit  hypothec,  but 
on  a  clause  in  the  lease  providing  that  the  goods  brought  on  the 
premises  should  remain  there  as  security  for  the  fulfilment  of  the 
teniis  of  the  lease.      Wavef^ley  TiiLst  and  Trading  Co.  v.  De  Panx.      73 

Lease— Assignment— Delegation— Privity  of  contract 
—Urban  tenement— Rural  tenement— By  Roman-Dutch  law 
a  lessee  cannot,  without  the  consent  of  his  landlord,  cede  or  assign 
his  lease  to  a  third  party  so  as  to  divest  the  original  lessee  of  his 
obligations  to  the  landlord.  There  is  no  authority,  in  either  Roman 
or  Roman-Dutch  law,  to  show  that  a  lessee  by  the  assignment  of  his 
lease  is  relieved  of  all  liability  in  a  case  in  which  delegation  has  not 
taken  place  in  the  ordinary  way  and  subject  to  the  ordinary  rules. 
Zweigenhii/i  v.  Rolfes,  Xehel  d;  Co.         ^  214 

Tenancy  At  will  —  Precarimn  —  Notice.  —  Plaintiff  gave 

defendant  leave  to  occupy  certain  premises  free  of  rent,  on  condition 
that  defendant  should  vacate  the  same  on  receiving  one  month's 
notice  to  that  effect.  Ifeldy  that  this  constituted  a  tenancy  at  will, 
and  that  defendant  was  liable,  on  non-compliance  with  the  notice  to 
quit,  to  summary  ejectment,  and  to  pay  damages  in  lieu  of  rent  for  his 
occupation  of  the  preperty  after  expiry  of  the  notice  to  quit  L.  Hart 
V.  E.  Hart.  247 


xviii  LEASE— MARTIAL  LAW. 

LEASE. 
See  Landlord  and  Tenant. 


LEX  OOMMISSORLA. 
See  Purchase  and  Sale. 


MAINTENANCE. 
Illegitimate  child— Seduction— Brectch  of  promise  of 

marriage. — in  an  action  for  breach  of  promise  of  marriage  and 
seduction,  the  Court  awarded  the  plaintiff  £900  as  damages,  but 
apportioned  the  damages  so  that  the  plaintiff  should  receive  for  herself 
£150,  the  balance  of  £750  to  be  placed  in  the  hands  of  the  Master  of 
the  Supreme  Court  and  invested  for  the  maintenance  and  benefit  of  a 
child  bom  in  consequence  of  such  seduction.     Nehon  v.  llaytrectd.  207 


mabrlage. 

See  Husband  and  Wipe  {Marriage  certificate). 


MARTIAL  LAW. 

Interdict  — Writ  de  homine  libero  exhibendo  — Juris- 
diction—Proclamation  No.  16  of  19(X)— Proclamation  No. 
14  of  1902,  sec.  16— Administrator— Oommander-in-Ohief. 

The  Court  cannot  conclude  from  the  fact  that  civil  administration 
was  started  in  the  Transvaal  without  the  withdrawal  of  the  Com- 
mander-in-Chiefs Proclamation  No.  16  of  1900  (whereby  the  Transvaal 
Colony  was,  as  a  temporary  measure,  and  "  until  further  notice,"  placed 
under  martial  law  as  such  law  is  understood  and  administered  in 
British  territory  and  by  British  officers),  that  the  civil  administration 
wished  to  take  away  all  the  functions  of  the  military  arm,  but  will 
presume  therefrom  that  the  militiiry  arm  was  left  witli  all  its  power 
side  by  side  with  the  civil  administration.     Re  Fitientoiie  atid  Lediker. 

227 

Jurisdiction  of  Civil  Courts— Interdict— Proclamation. 

No.  14  of  1902,  sec  16. — The  Court  cannot  interfere  with  an  order 
of  expulsion  given  by  the  militar}'  authorities  whilst  war  is  raging  ; 
firstly,  because  where  actual  war  is  raging  acts  done  by  the  military 
authorities  are  not  justiciable  by  the  ordinary  tribunals ;  and  secondly, 
l)ecause  sec.  16  of  the  Proclamation  constituting  the  Witwatersrand 
District  Court  (Proclamation  No.  14  of  1902)  exempts  persons,  civil  or 
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military,  who  act.  under  the  Administrator  or  Commander-in-Chief 
from  actions  or  other  legal  proceedings  for  anything  done  in  good  faith 
for  the  maintenance  of  good  order  and  government  in  the  Transvaal 
(Marais  v.  G.  0.  C,  Lines  of  Communication  followed).  Wolfe  v. 
Commieeioner  of  Police,  8 


MASTER  AND  SERVANT. 

Salary,  reftind  of— Resumption  of  service— Oondictio 
causa  data  causa  nou  secuta— Breach  of  contract— The 

defendant  (a  British  subject),  a  mill  manager  in  the  employ  of  the 
plaintiff  company,  undertook  to  hold  himself  at  the  company's  call 
during  the  war,  and  to  resume  his  employment  when  work  re-com- 
menced at  their  mine  on  the  cessation  of  hostilities,  in  consideration 
whereof  he  received  partial  pay.  Defendant  remained  in  Cape  Colony 
during  the  war.  Work  re-commenced  at  the  mine,  although  hostilities 
had  not  fonnally  ceased,  and  the  company  called  upon  the  defendant 
to  resume  his  emplo3rment.  He  declined  to  do  so,  giving  as  his 
reason  that  he  objected  to  join  the  Rand  Rifles,  enrolment  in 
which  would  have  been  compulsory  on  his  return  to  the  Transvaal. 
It  was  proved  that  he  could  have  returned  in  perfect  safety,  and 
that  the  hostilities  would  in  no  way  h9,ve  interfered  with  his  work. 
The  company  sued  for  the  refund  of  the  whole  of  the  amount  of 
part  pay  drawn  by  the  defendant,  as  for  money  received  for  a 
consideration  that  had  failed.  Jleld^  that  the  defendant  was  bound 
to  make  rc-payment.     Jumpers  Deep,  Ltd.  v.  Van  der  Jieftue,  64 


MISAPPROPRIATION. 

See  Pautneiuiiiip. 


MORTGAGE. 

See  Practice  (Interdict), 

General    bond  —  Rights    of   mortgagee   in    property 

pledged. — The  holders  of  a  duly  registered  nottu'ial  general  bond 
are  not  vested  ^^^th  the  property  in  the  floods  pledged,  or  in  the 
proceeds  of  the  sale  of  such  goods.  A  pledgee  is  not  entitled  to 
realise  the  goods  pledged  with  him  without  obtaining  authority  to 
do  so.     £.c  parte  A  J,  Marais,  87 

Sale— Parate  executie— Transfer.— The  policy  of  Roman- 
Dutch  law  is  against  allowing  an  agreement  between  debtor  and 
creditor  to  the  effect  that  if  the  debt  be  not  paid  at  the  proper  time 
the  mortgaged  property  is  to  become  the  property  of  the  creditor. 
A,  who  was  indebted  to  B  in  a  certain  sum  of  money,  and  had  mort- 
gaged certain  stands  to  B  as  security  for  the  debt,  thereafter  entered 
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into  an  agreement  in  June^  1898,  with  B,  which  provided  that  the 
stands  should,  as  additional  security  for  the  debt^  be  transferred  to  B, 
subject  to  tiie  condition  that  if  the  said  debt  were  repaid  at  any  time 
within  two  years  from  the  date  of  the  agreement^  B  should  retransfer 
the  stands  to  A,  but  that  otherwise  B  should  have  the  right  to  sell  the 
stands  by  public  auction  in  satisfaction  of  the  said  debt  A  delivered 
to  B  a  power  of  attorney  to  transfer  the  said  stands  and  a  declaration 
of  the  sale  thereof.  Owing  to  the  existence  of  war,  A  was  not  able  to 
communicate  with  B  until  more  than  three  years  after  the  date  of  the 
agreement,  when  he  informed  B  that  he  was  ready  and  willing  to  pay 
the  debt,  together  with  such  other  sums  as  were  justly  due  and  pay- 
able by  him.  Thereafter  B  ceded  and  sold  to  defendants  all  his  rights, 
title,  and  claim  against  A  in  respect  of  the  aforesaid  stands,  and 
delivered  to  defendants  the  bonds  and  all  the  transfers  and  titles  of 
the  stands,  with  the  power  of  attorney  and  declaration  of  sale  signed 
by  A.  A  now  tendered  to  defendants  the  money  due  on  tl^ie  stands, 
and  claimed  delivery  of  the  stands  and  the  documents  of  titla  rdating 
thereto.  Held,  that  the  agreement  was  in  the  nature  of  a  mortgage, 
and  did  not  constitute  an  out-and-out  sale  or  liquidation,  and  that  A 
was  entitled  to  succeed.     John  v.  I'rimhle  and  Others.  146 


MUNIOIPALTTY. 
See  Practice  {Interdict), 
Johannesburg  Town  Council— Creature  of  statute— The 

Johannesburg  Town  Council  is  a  creature  of  statute,  and  has  to  rely 
upon  statute  for  all  its  rights.  Johannesburg  Town  Council  v. 
Government  of  the  Traiusvaal,  263 


NEGUGENCE. 
See  Practice  {Pleadings), 


PARATE  EXECUTIE. 

See  Mortgage  {Sale). 


PARTNERSHIP. 

See  Costs. 
See  Practice  {Pleading. — Transfer  of  claims). 

Arbitration— Question  of  misappropriation.— A  declara- 
tion alleged  various  acts  by  the  defendant  .of  misappropriation  and 
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wnmgfal  OQiiTerai<ni  of  partn6rship  moneys  and  goods.  The  defendant 
pleaded  that  under  a  clanae  in  the  deed  of  partnership,  which  provided 
that  in  the  event  of  any  dispute  between  the  partners  in  regard  to  any 
matter  or  thing  relating  to  the  partnership  or  the  a&irs  thereof,  the 
same  should  be  referred  to  arbitration,  the  action  for  dissolution 
and  an  account  should  be  stayed  pending  a  reference  to  arbitration. 
Held^  in  the  exercise  of  the  Court's  discretion,  that  the  claim  for 
dissolution  was  a  matter  connected  with  the  partnership  business, 
which  the  parties  had  agreed  should  be  referred  to  arbitration,  and 
that  the  action  must  accordingly  be  stayed  pending  such  reference 
to  arbitration.     Sherry  v.  Steunrt.  252 


PENALTY. 
See  Contract. 


PLEDGOR  AND  PLEDGEE. 

Realisation  of  pledged  goods.— A  pledgee  is  not  entitled  to 
realise  the  goods  pledged  with  him  without  obtaining  authority  to 
do  so.     Ex  parte  P,  J.  MaraU,  87 


PRAOTIOE. 

See  Company  {Interdict). 

See  Husband  and  Wifk. 

See  Landlord  and  Tenant. 

See  Martial  Law. 

Attachment  ad  flindandam  jurisdictionem  — ^  Edictal 

citatioil- — Attachment  of  certain  bonuses  (payable  to  reHpondent 
by  a  gold  mining  company)  grante<l,  to  found  jurisdiction,  where 
applicants  were  domiciled  in  the  Transvaal,  and  respondent  was 
residing  and  carrying  on  business  at  Capetown,  in  the  Cape  Colony, 
the  claim  being  for  the  enforcement  of  a  judgment  obtained  against 
respondent  in  England.     Ex  jxirte  Iknjamin  and  Goodman,  71 

Attachment  ad  flmdandam  jurisdictionem  —  Edictal 

citation— ^Return  day — Summons.— Where  an  order  for  attach- 
ment to  found  jurisdiction,  together  with  leave  to  sue  by  edictal 
citation,  had  b^n  granted  in  an  action  by  applicants  who  were 
domiciled  in  the  Transvaal,  against  a  respondent  who  was  a  director  in 
a  Transvaal  company  and  who  had  recently  been  residing  and  carrying 
on  business  in  the  Cape  Colony,  leave  was  subsequently  given  to 
dispense  with  personal  service,  it  appearing  that  his  present  where- 
abouts were  unknown :  that  there  was  primd  /aeie  evidence  that  he 
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was  acting  mold  fide^  with  die  intention  of  caosing  the  plaintifi  as 
much  annoyance  as  possible,  and  that  sufficient  endeaTours  had  been 
made  to  find  the  defendant     Ex  parte  Benjamin  and  Goodman,       157 

Divorce— Marriage  certificates,  authenticatioh  of.— 

Certified  copies  of  certificates  of  foreign  marriages  must  be  properly 
legalised.     Davidson  v.  Davidson,  105 

Edictal  citation— Divorce— C!o-reBpo^dent—Damage&— 
Attachment  ad  ftindandain  jmisdictionem. — Plainti£f  applied 

for  leave  to  sue  by  edict  plaintiff's  wife,  who  had  committed  adultery, 
and  was  now  living  in  Durban,  Natal,  in  adultery,  and  for  leave  to 
sue  the  man  with  whom  she  was  living  in  adultery.  Leave  was 
granted  to  sue  the  wife  by  edictal  citation,  but  refused  so  far  as  the 
man  with  whom  she  was  alleged  to  have  committed  adultery  was 
concerned,  on  the  ground  that  there  had  been  no  attachment  of  his 
property  to  found  jurisdiction  in  the  Transvaal.     Ex  parte  Joffe,      109 

Edictal  citation  — Domicile— Former  residence— Pre- 
sumption.— On  an  application  to  sue  a  person  who  had  formerly 
resided  in  the  Transvaal  by  edictal  citation,  it  appeared  there  was 
no  idlegation  that  he  possessed  any  property  in  the  Transvaal.  HeU 
that  the  mere  fact  of  his  former  residence  in  the  Transvaal  constituted 
no  presumption  of  domicile,  and  that  leave  to  sue  by  edict  could  not 
be  granted  on  the  petition  as  it  then  stood.     Ex  parte  Whitford,      110 

Execution  creditor— Jurisdiction— Interdict —The  Court 

has  no  jurisdiction  to  restrain  execution  creditors  from  enforcing  their 
lep^al  rights  against  an  execution  debtor  under  their  writs  of  execution. 
Fey  el y  v.  GundeJfinger  and  Others,  68 

Interdict — Duty  of  applicant. — It  is  the  duty  of  a  person 
who  applies  for  an  interdict  to  make  out  a  clear  case.  Goundi'y  v. 
Jeffrey,  35 

Interdict— Mortga^^e— Agreement  for  re-sale— Transflsr. 

Applicant  borrowed  money  from  A,  and  mortgaged  certain  property  as 
security  for  the  loan.  Subsequently,  as  applicant  alleged,  he  entered 
into  an  agreement  with  A,  whereby  A  was  to  receive  transfer  of  the 
property,  and  applicant  was  to  have  the  right  to  repurchase  the 
property  within  two  years.  Applicant  signed  a  power  to  transfer,  and 
a  declaration  of  sale  of  the  property,  neither  of  which  were  acted  on. 
Without  notice  to  applicant,  A  ceded  his  rights  against  applicant  to  X. 
The  Court  granted  an  interdict,  pending  action,  restraining  X  from 
transferring  the  property  into  his  own  name.  John  v.  Trimble 
aiui  Others,  19 

Interdict  —  Spoliation  —  Columns  —  Proclamation  No. 

39  of  1902,  sees.  9,  10,  and  11.— Applicants  had  entered  into 
an  agreement  with  the  late  Sanitary  Board  of  Johannesburg,  whereby 
applicants  obtained  the  right  to  erect  columns  for  advertising  purposes 
in  the  streets  of  Johannesburg.  The  agreement  was  originally  for 
five  years,  with  the  right  to  renew  for  another  five  years.  On  26th 
February,    1902,    applicants,    by    letter    addressed    to    the    present 
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Johannesburg  Town  Council  (in  whom  the  streets  under  the  juris- 
diction of  the  late  Sanitary  Board  had  become  vested),  purported 
to  renew  their  agreement  for  five  years.  The  Town  Council  replied, 
refusing  to  recognise  the  validity  of  the  agreement,  and  calling  on 
applicants  to  remove  columns  already  erected  from  the  streets.  This 
applicants  declined  to  do.  The  Town  Council  then,  after  notice, 
b^gan  to  remove  the  columns  from  the  streets.  An  interdict  was 
granted,  pending  action  for  declaration  of  applicants'  rights  and 
damages,  restraining  the  Town  Council  from  removing  the  pillars  in 
question.     Olobe  Advertising  Co.  v.  Johanne§hurg  Tofcn  Council .      186 

Pauper  suit— Prima  tsLcie  case— Opposition— Rule  of 

Court  No.  86. — Where  an  application  for  leave  to  sue  in  /ormd 
pauperis  is  opposed,  on  the  ground  that  the  applicant  is  not  a  pauper, 
and  it  is  not  proved  that  the  applicant  is  possessed  of  property,  the 
party  opposing  ought  to  show  that  the  applicant  has  actual  employ- 
ment at  the  time  of  the  application.  La  Combre  v.  Ht^china  (9  S.C. 
155)  distinguished.  So  far  as  the  merits  of  a  case  in  which  appli- 
cation is  niade  for  leave  to  sue  in  /ormd  pauperis  are  concerned,  the 
only  duty  for  the  Court  is  to  say  whether  a  primd  facie  case  is  dis- 
doeied  by  the  applicant  in  his  petition  and  affidavits.  Sohotker  v. 
Roman  Caiholic  Missions,  60 

Pleading— Irrelevancy— Striking  out— Damages— Con- 
tributory negligence. — ^The  plainti£f  company,  who  owned  a  mine, 
claimed  damages  m>m  the  defendant  company,  who  likewise  owned  a 
mine,  alleging  that  such  damage  had  arisen  through  loss  resulting  from 
the  n^ligent  working  by  defendants  of  their  own  claims.  Plaintifis 
assented  that  they  were  entitled  to  support  from  the  defendant 
company's  mining  claims.  Defendants  denied  that  plaintiflfs  were 
entitled  to  support  from  their  claims,  and  pleaded  specially,  inter  alia, 
that  there  was  a  notarial  agreement  between  them  and  plaintiffs 
whereby  either  party  was  to  work  certain  claims  for  the  sole  benefit  of 
the  other  party,  that  in  order  to  carry  out  this  agreement  defendants 
were  allowed  by  plaintifib  to  remove  certain  specified  pillars,  and  that 
the  plaintiffs  agreed  to  leave  certain  safety  pillars.  It  was  further 
alleged  that  the  parties  undertook  that  in  working  under  this  agree- 
mmt  they  should  do  so  entirely  at  their  own  risk  and  responsibility. 
Defendants  alleged  that  they  had  carried  out  their  work  in  a  proper 
and  lawful  manner,  and  that,  if  any  damage  was  caused,  it  was  due  to 
the  contributory  negligence  of  plain tiffii.  A  motion  to  strike  out  the 
portions  of  defendants'  plea  relating  to  the  above  agreement,  on  the 
ground  of  irrelevancy,  was  refused.  BonanzOy  Ltd.^  v.  Johannesburg 
Pioneer  0.  If.  Co.,  Ltd.  179 

Heading  —  Partnership  —  Arbitration — Misappropria- 
tion— Striking  out — Exception. — To  two  paragraphs  of  a  de- 
claration by  one  partner  against  another,  alleging  misappropriation 
of  partnership  monevs  and  goods,  the  defendant  excepted  on  the 
ground  that  the  said  paragraphs  did  not  give  sufficient  particulars 
of  the  charges  therein  alleged.  Heldy  that  such  an  objection  must 
be  made,  not  by  way  of  exception,  but  on  motion  to  strike  out  the 
paragraphs  on  the  ground  that  they  were  embarrassing,  and  not 
sufficiently  precise.     Sherry  v.  Stewart.  252 
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Services-Declaration— Last  known  place  of  residenca 

— Summons  in  an  action  for  divorce  had  been  served  on  ihe  defendant 
personally,  and  no  appearance  was  entered  to  the  summons.  The 
sheriff  was  unable  to  ser^e  the  declaraUon.  On  application  to  the 
Court  for  leave  to  publish  the  declaration  in  the  Government  Gaxetie^ 
Held,  that  as  applicant  was  not  suing  by  edicts  'the  Court  could  grant 
no  relief,  as  the  declaration  must  be  served  at  defendant's  last  known 
place  of  residence.     Ex  parte  Van  Renthurg.  161 

Transfer  of  claims— Interdict— Partnership.— It  is  desir- 

able,  in  all  cases  where  an  interdict  is. asked  to  restrain  the  transfer  of 
land,  that  proper  notice  should  be  given  to  the  parties  interested  and  to 
the  Registrar  of  Deeds.  Applicant  was  in  partnership  with  one  Selfe, 
and  in  1898  Selfe  and  applicant,  out  of  partnership  funds,  bought 
a  claim,  which  was  registered  in  the  name  of  Selfe  only.  There- 
after Selfe  sold  the  chwn  to  one  Newman,  who  received  from  Selfe 
a  power  of  attorney  to  transfer,  together  with  all  other  documents 
necessary  to  transfer.  Newman  was  on  the  point  of  taking  transfer. 
A  rule,  operating  as  a  provisional  interdict,  was  granted  restraining 
Newman  from  taking  transfer  of  the  claim,  pending  action  to  be 
instituted  by  applicant  against  Selfe.     Ea>  parte  Steyn,  184 

Transfer  of  clainis— Joint  ownershii)— Proclamation 
No.  10  of  1902,  sec.  27— Derelict  lanos.— Application  was 

made  for  leave  to  transfer  certain  claims  from  the  name  of  X  to 
the  names  of  X  and  applicant  jointly,  it  being  alleged  that  the  claims 
belonged  to  applicant  and  X  jointly.  It  appeared  that  X  was  in 
Capetown,  and  that  sufficient  efforts  had  not  been  made  to  find  him. 
No  notice  of  the  application  had  been  given  to  the  Registrar  of 
Mining  Rights.  The  Court  refused  to  make  any  order.  Sec  27  of. 
Proclamation  No.'  10  of  1902  (Deeds  R^istry  Proclamation)  only 
refers  to  derelict  lands.     Ex  parte  Middleboro,  183 

Transfer  of  claims— Lost  power  of  attorney— Oosts— 
Proclamation  No.  10  of  1902,  sec.  27.— An  application  was 

made  under  sec.  27  of  Proclamation  No.  10  of  1902  to  have  a  claim 
transferred  into  the  name  of  applicant,  who  had  received  from  the 
seller  (who  had  left  the  Transvaal,  and  could  not  be  found)  a  power 
of  attorney  enabling  applicant  to  take  transfer  of  the  claim  in  his 
own  name.  The  power  of  attorney  was  lost,  and  could  not  be  found. 
The  Court  granted  a  rule  hisij  calling  upon  interested  parties  to  show 
cause  why  there  should  not  be  transfer  of  the  claim  to  applicant,  and, 
there  being  no  opposition  on  the  return  day,  the  rule  was  made 
absolute.  The  Registrar  of  Mining  Rights,  to  whom  notice  of  appli- 
cation was  given,  appeared  to  oppose  on  the  day  when  the  ex  parte 
application  was  made,  instead  of  on  the  return  day  of  the  rule.  Held^ 
that  the  Registrar  was  not  entitled  to  his  costs  of  appearance.  Miller 
V.  Registrar  of  Mining  Bights.  Ill 
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See  Land  (Option  to  purchase). 
See  Practice  (Troflnsfei'  ofdaims). 


PROCLAMATION— PURCHASE  AND  SALE.  xxv 

PROOLAMATION. 

Proclamation  No.  16  of  1900.     See  re  Finestone  and  Lediker.  227 

No.  6  of  190L     See  ex  parte  Jackson.  37 

No.  12  of  1901.     See  Ward  and  Salmana  v.  FhUHps.  131 

No.   8   of  1902,  sees.   28  and  30.     See  Burmesier  and 

Others  v.  ^facColl  and  African  Lands  Co,^  Ltd,  42 
No.  10  of  1902,  sec.  27.     Sec.  27  of  Proclamation  No.  10 

of  1902  (Deeds  Registry  Proclamation)  only  refers  to 

derelict  lands.     See  ex  parte  Middlehoro.  183 

No.  14  of  1902.     See  Wolfe  v.  Commissioner  of  Police.    8 

No.  14  of  1902,  sees.  16,  17.      See  ex  parte  Jackson.     37 

No.  14  of  1902,  sec.  16.     See  re  Finestone  and  Ledikei- 

227 
No.  39  of  1902,  sec.  2.      6'v?  Johannesburg  Totvn  Cotincil 

V.  Government  of  the  I'ratisvaal.  263 
No.  39  of  1902,  sees.  9,  10,  and  11.     See  Globe  Adve^-- 

tising  Co.  v.  Johannesbnrtj  Toum  Council.  186 


PROSPEOTINO  OONTRAOT. 

See  Contract. 


PUBLIC  SQUARE. 

Dedicatio  ad  pqpulum— Map— Publication— Proclama- 
tion No.  39  of  1902,  sec. -2— Municipality— Dominus— 
Interdict. — By  Proclamation  certain  squares  and  open  spaces  which 
were  at  any  time  set  apart  and  appropriated  by  proper  authority  for 
the  use  of  uie  public,  or  to  which  the  inhabitants  of  the  Johannesburg 
Municipality  ^ould  at  any  time  have  or  acquire  a  common  right,  were 
to  be  vested  in  and  be  under  the  management  and  control  of  the 
Council.  The  Johannesburg  Town  Council  applied  for  an  interdict 
restraining  the  Government  of  the  Transvaal  from  trespassing  on  a 
piece  of  ground  known  as  Telephone  Square.  Heldy  that  as  there  had 
been  no  proof  of  a  dedicatio  ad  poptUum  of  the  ground  in  question,  or 
of  any  act  by  which  the  Qovemment  or  its  predecessor  in  title  had 
restricted  its  right  to  the  square,  the  interdict  could  not  be  granted. 
Johannesburg  Toum  Council  v.  Government  of  the  Transvaal.  263 


PURCHASE  AND  SALE. 
See  Mortgage. 

Cancellation  of  sale— Re-sale— Lex  commissoHa— Pay- 
ment by  instalments— 3Vaiver. — Plaintiffs  claimed  cancellation 
of  a  certain  agreement  for  the  sale  to  defendant  of  landed  ]ft*operty, 
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and  power  to  re-sell  under  the  agreement.  Defendant  had  been  in 
default  of  fulfilment  of  the  conditions  of  sale.  Hdd^  that  the  onus  lay 
on  defendant  to  show  why  the  sale  should  not  be  cancelled.  A 
condition  for  re-sale  of  property  must  be  interpreted  in  accordance 
with  the  same  principles  as  the  lex  cammiMoria,  Jaekson^M  TruHees  ▼. 
Jackson.  196 

Option  to  purchasa— Transvaal  Proclamation  No.  12 
of  1901— Leases— Stands— Immovable  property.— Defend- 
ant in  September,  1899,  gave  plaintiffs  a  written  option  to  purchase 
certain  stands  situate  in  a  township,  for  six  months.  The  parties  left 
the  Transvaal  upon  the  outbreak  of  war  in  October,  1899.  The 
plaintiffs  did  not  exercise  their  option  to  purchase  the  stands  in 
question  until  March,  1902,  but  the  Court  found  that  there  was  no 
negligence  on  their  part,  so  far  as  the  exercise  of  the  option  .was 
concerned,  the  plaintififo  having  had  no  opportunity  of  communicating 
with  defendant  during  the  war.  Plaintiffs  now  claimed  that  the 
exercise  of  the  option  to  purchase  stands  in  March,  1902,  was  valid 
under  Transvaal  Proclamation  No.  12  of  1901.  JTis^  that  an  option 
to  purchase  stands  held  on  leasehold  tenure  was  not  protected  by 
Transvaal  Proclamation  No.  12  of  1901.  A  Proclamation  which  is  an 
innovation  of  the  common  law  must  be  strictly  interpreted,  and  in  a 
restrictive  sense.     Ward  and  Salmons  v.  Phillips,  131 


RESIDENCE. 
4%6' Husband  and  Wipe  (Divorce). 


SEDUCTION. 
See  Maintenancb. 


SHARES. 
See  Company. 


SPOLIATION. 

See  Practice  (Interdict), 


SQUARE. 

See  Public  Square. 
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TRADE-NAME. 
Estate  company— Sale  of  land— Interdict.— The  lessees  of 

ceitain  land  near  Johannesburg,  and  to  the  east  of  that  town,  had  cut 
the  land  up  into  8000  plots,  and  had  floated  the  property  into  a  limited 
liability  company,  with  the  intention  of  selling  the  lots  and  forming  a 
suburban  township.  The  estate  in  question  was  known  as  '*  Kensing- 
ton Estate,"  and  was  so  described  in  the  company's  documents  of  title. 
An  auctioneer  advertised  for  sale  350  plots  of  freehold  land  situate  at 
^*  Kensington,"  near  Johannesburg,  but  on  the  north  side  of  the  town. 
The  company  alleged  that  the  use  of  the  word  ''  Kensington "  was 
calculated  to  deceive  and  so  to  divert  business  from  them  and  to 
occasion  confusion  between  the  two  townships,  and  accordingly  applied 
for  an  interdict  restraining  the  auctioneer  from  using  or  employing  the 
word  '*  Kensington "  in  connection  with  any  township  in  or  near 
Johannesburg,  other  than  that  of  applicants,  and  restraining  and 
interdicting  him  from  continuing  the  advertising  of  the  sale  of  350 
freehold  plots  to  be  sold  without  reserve  at  ''Kensington."  Ifeld^ 
that  an  interdict  could  not  be  granted.  Be  Kensington  Estate  Co., 
Ltd.  76 


TRANSFER 

*See  Land. 

See  PRACTipE  {Tranter  of  claims). 

See  Mortgage  (SaU). 


WAR 

See  Landlord  and  Tenant. 


WITWATERSRAND  HIOH  COURT. 
Constitution  of. 


TRANSVAAL   LAW  REPORTS. 


COXSTITUTIOX 

OF  THE 

WITWATERSKAND   HIGH   COURT. 


The  Transvaal  "Administration  of  Justice  Proclamation, 
1902/'  provides  (sections  24  to  30)  as  follows :  "  There  shall  be, 
and  there  is  hereby  established,  a  Superior  Court  for  Johannes- 
burg. The  boundaries  and  limits  of  the  area  within  which  the 
said  Court  shall  have  jurisdiction,  shall  be  defined  by  notice 
in  the  QaziBtte,  by  the  Qovemor,  and  may,  from  time  to  time, 
be  altered  as  occasion  may  require.  The  said  Court  shall  have 
and  exercise  such  jurisdiction  as  is  hereinafter  specified,  and 
shall  be  called  '  The  Witwatersrand  District  Court,'  hereinafter 
called  the  '  District  Court.' 

"  The  said  last-mentioned  Court  shall  be  holden  at  Johannes- 
burg before  the  Judj^-President,  or  any  one  of  the  Judges  of. 
the  High  Court  of  the  Transvaal,  and,  for  the  despatch  of 
business,  it  may  sit  in  more  than  one  division  at  the  same  time 
each  such  division  to  be  constituted  of  a  single  member.  Every 
sitting  of  a  division  so  constituted  shall  in  law  be  considered 
to  be  and  shall  have  all  the  consequences  of  an  ordinary  sitting 
of  the  said  District  Court 

"  There  shall  be  attached,  and  belong  to  the  said  District 
Court,  a  Begistrar  who  shall  keep  the  records  of  the  said  Court, 
together  with  so  many  other  officers  as  may  be  found  neces- 
sary. Such  officers  shall  be  appointed  in  the  same'  manner  as 
is  hereinbefore  provided  for  the  appointment  of  officers  of  the 
Hi{^  Court  of  the  Transvaal. 


2  CONSTITUTION  OF  HIGH  COURT. 

"  The  District  Court  shall  be  a  Court  of  Record,  and  shall, 
within  the  district  in  which  it  may  be  holden,  have  and  exercise 
concurrently  with  the  High  Court  of  the  Transvaal*  all  such 
and  the  same  jurisdiction,  powers,  and  authority,  as  are  by  this 
Proclamation  vested  in  the  said  last-mentioned  Court,  save  and 
except  appellate  jurisdiction,  and  the  power  of  reviewing  the 
proceedings  of  inferior  Courts;  and  save  and  except  tliat  in 
proceedings  in  insolvency  and  all  other  proceedings  in  which 
a  limited  jurisdiction  is  conferred  by  the  laws  of  the  late  South 
African  Republic,  or  Circuit  Courts  established  therein,  the  said 
District  Court  shall  have  the  same  limited  jurisdiction. 

"  All  Advocates  and  Attorneys  admitted  and  enrolled  in  the 
High  Court  of  the  Transvaal  shall  be  entitled,  without  any 
other  enrolment,  to  be  admitted  to  practise  as  Advocates  and 
Attorneys  in  the  District  Court. 

"  As  often  as  any  action,  suit,  or  other  proceeding  shall  be 
brought  in  the  High  Court  of  the  Transvaal,  or  in  the  District 
Court,  and  it  shall  appear  to  the  Court  before  which  such 
action,  suit,  or  other  proceeding  may  be  pending,  that  the  same 
may  be  more  conveniently  or  more  fitly  heard  or  determined 
in  the  other  of  the  said  Courts,  it  shall  be  lawful  for  such  Court 
to  order  such  action,  suit,  or  other  proceeding  to  be  removed  to 
such  other  Court;  and  such  order  shall  be  certified  by  the  Court 
granting  the  same,  together  with  the  process  and  proceedings 
in  such  action,  suit,  or  other  proceeding,  to  the  Court  into  which 
such  action,  suit,  or  other  proceeding  shall  be  intended  to  be 
removed ;  and  thereupon  it  shall  be  lawful  for  such  last-mentioned 
Court,  and  such  Court  is  hereby  required  to  proceed  in  such 
action,  suit^  or  other  proceeding  in  like  manner  as  if  the 
same  had  been  originally  commenced  and  prosecuted  in  such 
last-mentioned  Court. 

"  In  every  case  in  which  any  judgment,  decree,  order,  or  other 
record  of  the  High  Court  of  the  Transvaal,  or  of  the  District 
Coui-t,  shall  require  to  be  proved,  inspected,  or  in  any  manner 
referred  to  in  any  other  Court,  a  copy  of  such  record,  certified 
under  the  seal  of  the  High  Court  of  the  Transvaal,  or  as  to 
any  such  record  of  the  said  District  Court  under  the  signature 
of  the  Registrar  of  such  Court,  shall  be  taken  and  received  as 
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primd  facie  evidence  of  such  record :  Provided  that  it  shall  not 
be  necessary  in  regard  to  any  csrtified  copy  to  prove  the  hand- 
writing of  any  such  Registrar  to  any  sucU  copy." 

The  same  Proclamation  further  provides  (sections  33  to  38)  : 
"  It  shall  and  may  be  lawful  for  any  person  being  a  party  to  any 
civil  suit  or  proceeding  in  the  District  Court  to  appeal  to  the 
High  Court  of  the  Transvaal  against  any  judgment,  decree,  or 
order  of  the  said  District  Court ;  Provided  that  the  party  ap- 
pellant shall  within  21  days  next  after  such  judgment,  decree,  or 
order  shall  have  been  pronounced,  give  notice  of  appeal  to  the 
party  respondent,  and  to  the  Registrar  of  the  Court  from  whiclji 
the  appeal  takes  place;  and  shall,  within  three  months  after 
Buch  judgment,  decree,  or  order  has  been  pronounced,  duly 
prosecute  such  appeal  in  the  said  High  Court  of  the  Transvaal, 
in  case  there  shall  be  a  sitting  of  the  said  Court  within  that 
period,  or  if  there  shall  not  be  such  sitting,  then  at  the  next 
sitting  of  the  said  Court :  Provided  that  it  shall  be  lawful  for 
the  High  Court  of  the  Transvaal,  for  good  and  suflBcient  cause 
shown,  to  extend  the  time  within  which  the  appellant  shall 
prosecute  his  appeal. 

"  In  every  civil  suit  heard  or  tried  before  the  High  Court  of 
the  Transvaal  or  District  Court,  the  presiding  member  of  such 
Court  shall  cause  the  evidence,  if  oral,  to  be  fully  and  clearly 
taken  down  in  writing,  and  the  evidence  so  taken  shall  be  entered 
upon  the  proceedings  of  the  said  Courts  and  be  of  record. 

"  In  every  case  in  which  notice  of  appeal  shall  be  given  to 
the  Registrar  of  the  District  Court,  such  Registrar  shall  forth- 
with transmit  a  copy  of  the  record,  certified  by  him  as  authentic, 
to  the  Registrar  of  the  High  Court  of  the  Transvaal.  Such 
record  shall  include  all  oral  evidence  taken  down  in  writing  in 
manner  aforesaid,  and  all  other  evidence,  whether  taken  by 
commission  or  affidavit,  and  all  documents  and  papers  which 
shall  have  been  produced  and  given  in  evidence.  Copies  of  any 
documents  and  papers  which  shall  have  been  produced  and 
tendered  in  evidence  and  rejected,  shall,  if  required  by  the  party 
producing  the  same,  be  authenticated  and  marked  by  the 
Registrar  as  rejected. 

"  It  sliall  be  lawful  for  the  District  Court  to  direct  that  the 
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judj^nent,  decree  or  order  appealed  againgt  shall  be  carried  into 
execution,  or  that  execution  thereof  shall  be  suspended,  pending 
the  said  appeal,  as  to  such  Court,  may  in  each  case  appear  to  be 
most  consistent  with  real  and  substantial  justice*  And  in  case 
such  judgment,  decree,  or  order  shall  be  carried  into  execution, 
the  party  respondent  shall,  before  the  execution  of  such  judg^ 
ment,  decree,  or  order,  enter  into  good  and  sufficient  security,  to 
be  approved  by  the  Registrar  of  the  said  District  Court,  for  the 
due  performance  of  such  judgment,  decree,  or  order  as  the  High 
Court  of  the  Transvaal  shall  think  fit  to  make  thereon ;  and  in 
case  the  execution  of  any  judgment,  decree,  or  order  shall  be 
suspended  pending  the  said  appeal  the  party  appellant  shall  enter 
into  good  and  sufficient  security,  to  be  approved  in  the  manner 
aforesaid,  for  the  due  performance  of  such  judgment,  decree,  or 
order  as  the  High  Court  of  the  Transvaal  shall  see  fit  to  make 
thereon  :  Provided  that  it  shall  be  lawful  for  the  High  Court  of 
the  Transvaal,  for  good  and  sufficient  cause  shown,  to  diqteqse 
with  the  security  by  this  section  required  from'  the  appellant  or 
respondent  as  the  case  may  be. 

"  No  judgment,  decree,  or  order  made  by  the  District  Court 
by  the  consent  of  parties,  or  as  to  costs  only,  which  by  law 
are  left  to  the  discretion  of  the  Court,  and  no  interlocutory  order, 
shall  be  subject  to  any  appeal  except  by  leave  of  such  Court. 

"  Every  appeal  to  the  High  Court  of  the  Transvaal  against 
any  judgment,  decree  or  order  of  the  District  Court  shall  be 
heard  before  not  less  than  three  members  thereof." 

Section  45  of  the  Proclamation  provides — ^*' Wherever  by 
any  Proclamation  heretofore  issued,  jurisdiction  is  conferred  on 
the  Supreme  Court  of  the  Transvaal  to  be-established  or  on  any 
judge  thereof  in  Chambers  such  jurisdiction  shall  be  exercised 
by  the  High  Court  of  the  Transvaal  established  under  this 
Proclamation  or  any  member  theseof  in  Chambers  respectively ; 
provided  that  the  jurisdiction  conferred  as  aforesaid  on  the 
said  Supreme  Court  may  be  exercised  by  the  District  Court  in 
all  matters  within  its  jurisdiction." 
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District  Court's  Jurisdiction. 

Government  Notice  No.  117  of  1902  provides  as  follows  : — 
"  Under  and  by  virtue  of  the  provisions  of  Section  24  of  the 
Administration  of  Justice  Proclamation,  1902,  notice  is  hereby 
given  that  the  area  within  which  the  Witwatersrand  District 
Court  shall  have  and  exercise  jurisdiction  shall  include: — (a). 
The  Witwatersrand  and  Boksburg  Diggings  (Delverijeii\  ss 
defined  by  \  Proclamation  by  the  President  of  the  late  South 
African  Republic,  published  in  the  Stdatscoitrant,  No.  1043, 
dated  the  twelfth  of  July,  1899.  (b)  The  District  of  Ki-ugers- 
dorpas  defin^  by  Proclamation  by  the  President  of  the  late 
South  African  Republic,  published  in  the  Staatscoivmnt,  No. 
760,  dated  the  1st  day  of  May,  1895." 


Establishment  of  Supreme  Court  and  High  Court. 

Ordinance  No.  2,  1902  ('•'  The  Kstablishipeik  of  the  Supreme 
Court  and  High  Court  Ordinance,  1902,")  provides  inter  alia 
as  follows : — 

1.  There  shall  be  and  there  is  hereby  created, ,  erected  and 
constituted  within  this  Colony  a  Court  which  shall  be  called 
"  The  Supreme  Court  of  the  Transvaal,"  and  which  shall  consist 
of  one  Chief  Justice  and  so  many  Puisne  Judges  as  the  Governor 
may  from  time  to  time  appoint  not  being  less  than  three. 

2.  There  shall  be  and  .is  hereby  created,  erected  and  con- 
stituted within  this  Colony  a  Court  for  the  district  of  Wit- 
watersrand, which  shall  be  constituted  of  a  single  Judge  of  the 
Supreme  Court,  and  shall  be  called  the  "Witwatersrand  High 
Court." 

3.  The  "Administration  of  Justice  Proclamation  1902" 
shall  form  part  of  and  be  read  as  one  with  this  Ordinance,  and 
shall  apply  to  the  Courts  established  by  this  Ordinance  with 
the  following  adaptations : — 

(1)  For  "High  Court  of  the  Transvaal"  or  "High  Court" 

whereVer  those  expressions  occur  in  the  said  Proclamation  there 

shall    be    substituted  "  Supreme  Court  of  the  Transvaal "   or 
**  Supreme  Court "  respectively. 
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(2)  For  "  Witwatersrand  District  Court "  or  "  District  Court " 
wherever  those  expressions  occur  in  the  said  Proclamation  shall 
be  read  "  Witwatersrand  High  Court"  or  "  High  Court"  re- 
spectively. 

(3)  For    the    expression   "Judge    President,"    wherever    it 

occurs  in   the   said   Proclamation   shall   be   substituted  "Chief 
Justice." 

4.  All  proceedings  commenced  in  the  High  Court  of  the 
Tmnsvaal  or  in  the  Witwatersrand  High  Court  shall  be  con- 
tinued respectively  in  the  Supreme  Court  of  the  Transvaal 
and  the  Witwatersrand  High  Court  as  if  they  had  been 
originally  commenced  in  the  latter  Courts  and  the  Rules  of  the 
High  Court  of  the  Transvaal  and  the  Witwatersrand  District 
Court  shall  until  amended  be  nudatia  mutandis  the  Rules 
respectively  of  tlie  Supreme  Court  and  of  the  Witwatersrand 
High  Court. 

5.  Wherever  in  any  law  the  High  Court  of  the  Transvaal 
or  Witwatersrand  District  Court  is  mentioned  the  Supreme  Court 
of  the  Transvaal  or  Witwatersrand  High  Court  shall  respec- 
tively be  meant  thereby. 

6.  ...  In  every  law  in  which  the  expression  "Judge 
President  of  the  High  Court,"  "  Judge  or  members  of  the  High 
Court "  isused  Chief  Justice  of  the  Transvaal  or  Judge  of  the 
Supreme  Court  of  the  Transvaal  shall  respectively  be  taken  to 
be  meant  thereby. 


IIEPOIITS   or   CASES 

DECIDED  IN  THE 

WITWATERSRAND 
HIGH  COURT. 


"V-OIj.   z. 


Ex  PARTE  DAVIDSON. 
1902.     May  20.     Smith,  J. 

Divorce. — Residence. — Jurisdiction. 

Where  a  husband  had  resided  and  carried  on  business  in  Johannesburg 
and  thereafter  proceeded  to  Bristol  to  marry,  returning  to  South 
Africa  with  his  wife,  whom  he  deserted  after  a  week's  joint 
residence  in  Johannesburg,  the  Court  granted  leave  to  sue  for 
restitution  of  conjugal  rights,  publication  to  be  made  in  the 
Government  Gazette' eaid  in  a  Bristol  newspaper. 

Application,  by  a  wife,  for  leave  to  sue  her  husband  by 
edictal  citation  for  restitution  of  conjugal  rights,  failing  which 
for  divorce  on  the  ground  of  malicious  desertion. 

The  applicant,  Blanche  Marion  Davidson,  was  married  to  the 
respondent  at  Bristol,  England,  in  September,  1898.  Prior  to  his 
marriage  the  respondent  had  been  employed  in  Johannesburg, 
where,  for  some  timc,he  carried  on  business  as  a  broker.  Applicant, 
in  her  affidavit,  stated  that  she  regarded  respondent  as  having 
been  domiciled  at  Johannesburg,  inasmuch  as  he  always  spoke  of 
Johannesburg  as  the  place  of  his  residence  and  business.  The  re- 
spondent went  from  Johannesburg  to  marry  applicant  at  Bristol. 

Note. — The  Wltw&tersrand  High  Court  was   known  as  the  Witwatersrand 
District  Court  from  the  time  of  the  opening  of  the  Court  until  June  21, 1902. 
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He  then  brought  his  wife  to  South  Africa,  intending  to  proceed 
to  Johannesburg  via  Durban,  Natal.  On  arrival  at  Durban  the 
parties  proceeded  to  Pietennaritzburg.  There  respondent  (on 
the  day  after  arrival  at  Pietennaritzburg)  left  applicant,  who  re- 
mained at  a  boarding-house.  Respondent  proceeded  to  Johannes- 
burg, and  after  two  or  three  weeks  returned  to  Pieterniaritzburg 
to  fetch  his  wife.  She  went  with  him  to  Johannesburg,  where, 
owing  to  the  husband  s  statement  that  his  house  was  not  ready 
for  occupation,  the  parties  took  rooms  at  the  North-Western 
Hotel.  On  the  following  morning  the  husband  disappeared,  and 
did  not  return  for  a  week.  The  husband  then  returned,  but 
left  his  wife  on  the  same  day.  Since  that  day  (in  March,  1899) 
applicant  had  neither  seen  nor  heard  of  or  from  the  respondent. 
She  was  left  destitute  and,  in  order  that  she  might  earn  an 
honourable  livelihood,  took  a  situation  as  a  barmaid  in  Johannes- 
burg. Applicant  had  ascertained  that  her  husband  had  last 
been  heard  of  at  Bristol. 

P.  M,  Beyers,  for  applicant. 

Smith,  J. :  I  am  of  opinion  that  the  Court  has  juris- 
diction. Tlie  Court  will  grant  the  application,  publication 
(including  the  declaration)  to  be  made  once  in  the  Bristol  Times, 
and  once  in  the  Transvaal  Govenwient  Gazette,  process  to  be 
returnable  in  this  Court  on  August  1,  1902. 
Applicant's  Attorneys  :  Quin  and  O'Hea. 
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1902.    May  22,  23,  26.    Smith,  J. 

j/artiiil  Law. — Interdict. — rrochmatum  14, 1902,<«5c.  16. — Jurisdiction, 

The  Court  cannot  interfere  with  an  order  of  expulsion  given  by  the 
Military  Authorities  whilst  war  is  raging  ;  firstly,  because  where 
actual  war  is  raging  acts  done  by  the  Military  Authorities  are 
not  justiciable  by  the  ordinar}'  tribunals  ;  and  secondly,  because 
section  16  of  the  Proclamation  constituting  the  Witwaterarand 
District  Court  (Proclamation  No.  14,  1902)  exempts  persons,  civil 
or  military,  who  act  under  the  Administrator  or  Commander- 
in-Chief  from  actions  or  other  legal  proceedings  for  anything  done  in 
good  faith  for  the  maintenance  of  good  order  and  Glovemmcnt  in 
the  Transvaal  (J/«raw  v.  G.  0.  C.  Lines  of  Communication 
followed). 
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This  was  a  motion  to  make  absolute  a  rule  nisi  which   had 
been  granted  on  the  22nd  May,  1902. 

Applicant's  petition  was  in  the  following  terms : 
The  petition  of  Edward  Harris  Wolfe,  humbly  sheweth  : 
(1)  Your  petitioner  has  been  resident  in  Johannesburg  since 
1887,  and  has  carried  on  business  as  a  speculator  and  hotel- 
keeper.  (2)  That  upon  the  outbreak  of  hostilities  your  petitioner 
was  forced  to  leave  the  Transvaal  and  proceeded  to  Cape  Town. 
(3)  That  whilst  at  Cape  Town  your  petitioner  joined  the  British 
troops  and  served  for  the  space  of  nearly  14  months  with  the 
Cape  Medical  Staff  Corps.  (4)  On  or  about  March,  1902,  an 
advertisement  was  inserted  in  the  Cape  Times  to  tlie  effect  that 
all  Johannesburg  men  who  had  served  with  the  troops  could 
make  application  to  the  Cape  Town  Uitlander  Committee  for 
their  penuits  to  return.  (5)  Tliat  your^  petitioner  duly  made 
such  application,  and  on  March  20,  1902,  noticed  another  adver- 
tisement in  the  Cape  Times  to  the  effect  that  the  permit  had 
been  granted  among  others.  (6)  That  thereupon  your  petitioner, 
and  more  particularly  on  March  22,  1902,  applied  to  the  said 
Uitlander .  Committee  and  duly  obtained  the  permit  to  return 
to  the  Transvaal,  and  on  the  same  day  your  petitioner  left  Cape 
Town  for  Johannesburg  in  the  iirst  Volunteer  train  for 
the  Transvaal.  (7)  That  your  petitioner  arrived  in  Johannes- 
burg about  March  26,  1902,  and  immediately  took  the  necessary 
steps  to  comply  with  the  police  regulations  and  handed  over 
his  said  permit  to  return  to  the  Transvaal  to  the  police  authori- 
ties in  exchange  for  the  residential  pass  and  other  papers. 
(8)  That  since  his  arrival  in  Johannesburg  your  petitioner 
has  conducted  himself  in  a  fit  and  proper  .manner  and  in 
accordance  with  the  rules  and  regulations  governing  the  town 
of  Johannesburg;  (9)  That  on  May  10,  1902,  a  notice  from  the 
Commissioner  of  Police  was  served  upon  your  petitioner  to  the 
effect  tliat,  as  he  had  entered  the  Transvaal  without  a  permit, 
he  was  to  leave  the  Transvaal  within  48  hours  after  the  service 
of  the  said  notice,  or  otherwise,  he  would  be  airrested  and 
deported.  (10)  That,  as  has  already  been  stated,  your  petitioner 
had  the  necessary  permit  when  .  lie  returned  tu  the  Transvaal, 
and  he  is  quite  unaware  why  such   an  order   should  be  issued 
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by  the  Commisdoner  of  Police.  (11)  That  if  the  said  order  of 
the  Commissioner  of  Police  is  carried  oat  your  petitioner  will 
suffer  great  and  irreparable  loss,  as  his  business  is  in  Johannes- 
burg, and  he  will,  moreover,  be  entirely  without  relief.  Where- 
fore your  petitioner  prays  that  this  Honourable  Court  may  be 
pleased  to  grant  a  rule  nisi  calling  upon  the  Commissioner  of 
Police  of  Johannesburg  or  other  official  or  officials,  to  show 
cause  why  the  aforesaid  order  should  not  be  withdrawn  and 
your  petitioner  allowed  to  remain  in  Johannesburg  without 
hindrance  whatsoever,  such  rule  to  operate  as  a  provisional 
interdict  restraining  the  Commissioner  of  Police  or  any  other 
official  or  officials  whatsoever  from  arresting  and  deporting,  or 
in  any  way  whatsoever  interfering  with  the  liberty  and  freedom 
of  movement  of  your  petitioner. 

The  affidavit  of  the  Commissioner  of  Police  was  as  follows : — 
I,  Edward  Melian  Showers,  of  Johannesburg,  make  oath  and 
say :  (1)  That  I  am  the  Commissioner  of  Police  for  Transvaal 
towns.  (2)  That  I  have  heard  the  contents  of  the  petition  of 
K  H.  Wolfe,  made  at  Johannesburg  on  May  22, 1902.  (3)  That 
on  April  28, 1902, 1  received  an  order  from  the  General  Officer 
Commanding  Lines  of  Communication  directing  me  to  carry  out 
an  order  for  the  deportation  of  the  said  E.  H.  Wolfe  on  the 
ground  that  he  came  here  without  a  permit  and  his  presence  in 
Johannesburg  is  undesirable.  (4)  That  in  pursuance  of  such 
order  I  issued  a  warning  on  May  3,  1902,  addressed  to  the  said 
K  H.  Wolfe,  that  an  order  liad  been  made  by  the  Officer  Com- 
manding Troops  at  Johannesburg  for  his  arrest  and  deportation 
from  the  Transvaal  on  the  ground  that  he  had  entered  the 
Transvaal  without  a  permit,  and  further  warning  him  that  if 
he  failed  to  leave  the  Transvaal  within  48  hours  after  service  of 
the  notice  upon  him  he  would  be  arrested  and  deported  from 
the  Transvaal.  (5)  That  the  aforesaid  notice  waila  served  upon 
him  on  May  9, 1902.  (6)  That  on  application  to  the  Secretary 
to  the  High  Commissioner  for  Permits  it  was  reported  that  no 
permit  for  E.  H.  Wolfe  was  authorised  by  that  officer  previous 
to  April  9, 1902,  as  required  by  martial  law  regulations.  (7) 
That  in  serving  the  aforesaid  wamuig  upon  the  said  K  H. 
Wolfe  I  acted  solely  upon  the  order  of  the  military  authorities 
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as  conveyed  to  me  by  the  General  Officer  Commanding  Lines 
of  Communication  as  aforesaid,  and  I  submit  that  I  have  no 
alternative  but  to  obey  such  orders,  as  I  have  done  in  the  past. 
The  applicant's  replying  affidavit  was  as  follows : — 
I,  Edward  Harris  Wolfe,  of  Johannesburg,  the  above  appli- 
cant, make  oath  and  say :  (1)  That  I  have  read  the  replying 
affidavit  of  the  Commissioner  of  Police.  (2)  That  I  repeat  that 
a  permit  was  issued  to  me  as  described  in  my  petition,  and 
state  further  that  the  said  permit  must  be  in  the  possession 
of  the  said  Commissioner  of  Police  or  of  his  subordinate,  seeitig 
that  on  March  22,  1902, 1  handed  it  to  the  Police  Officer  in 
Marshall  Square,  Johannesburg.  (3)  That  consequently  the 
said  Commissioner  of  Police  should  produce  such  permit  to  this 
honourable  court. 

EmUe  Nathan,  for  applicant :  This  case  differs  from  that  of 
Marais  v.  Tlve  General  Ojfficer  Commanding  the  Lines  of  Com- 
w/iinication  and  tJie  Attorney-GeneixU  of  the  Caj>e  of  Good  Hope 
(18  TxTMB  Law  Reports,  p.  185  ;  19  S.A.L.J.,  p.  97.)  In  the  present 
case  the  ground  of  the  order  made  by  the  0.  C.  Troops  was  that 
applicant  entered  the  Transvaal  without  a  permit.  No  other 
grounds  were  set  forth  in  the  notice,  and  I  submit  that  the 
applicant  is  quite  justified  in  not  leaving  the  Transvaal  upon 
a  bare  notice  which,  on  the  face  of  it,  shows  that  the  facts  on 
which  the  order  was  made  are  not  correct.  W^ith  regard  to  the 
allegation  that  the  O.  C.  lines  of  Communication  gave  and 
directed  the  carrying  out  of  the  order  for  the  deportation  of 
Wolfe,  I  will  go  further  and  say  that  no  copy  of  that  order  was 
attached  to  the  notice.  The  affidavit  of  Wolfe  goes  to  show 
that  he  was  entitled  to  come  to  Johannesburg,  and  that  he 
has  conducted  himself  as  a  peaceable  subject  since  his  arrival, 
and  if  the  military  make  use  of  their  power  to  deport  him 
their  reasons  must  be  cogent  and  strong.  A  flimsy  pretence 
that  he  came  without  a  permit — which  was  not  a  correct  state- 
ment— is  not  sufficient.  I  submit  that  evidence  must  be  produced 
to  show  that  Wolfe  is  a  dangerous  member  of  the  community 
at  the  present  juncture ;  that  he  is  interfering  with  the  martial 
law  regulations  or  with  the  military  authorities  in  regard  to 
their  operations  against  the  enemy.    Of  that  there  is  not  a 
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tittle  of  evidence.  I  do  not  wish  to  make  use  of  any  statement 
made  to  me  as  applying  to  the  Commissioner  of  Police,  but 
will  go  so  tar  as  to  say  that  this  is  clearly  an  attempt  on  the 
part  of  the  civil  authorities  to  hide  themselves  behind  the 
military  authorities.  They  had  evidence  that  Wolfe  had 
served  14  months,  and  had  a  good  discharge,  and  therefore 
it  was  clear  that  he  in  no  way  impeded  the  military  authorities 
in  carrying  on  the  operations  in  vogue  in  regard  to  the  war. 
If  he  has  committed  a  civil  offence,  let  him  be  tried  by  the 
civil  authorities,  and  if  he  has  committed  a  military  offence  let 
him  be  tried  by  the  military  authorities.  This  is  not  a  military 
action — it  is  absolutely  one  that  emanates  from  the  civil 
authorities.  Mr.  Showers  says  he  was  acting  under  the  powers 
of  the  military  authorities,  but  the  matter  is  so  patent  that  it 
speaks  for  itself.  Somebody  in  town  here  made  a  statement 
to  the  0.  C.  Lines  of  Communication  that  Wolfe  came  without 
a  permit,  and  on  that  an  order  was  issued.  If  they  made  an 
order,  don't  let  the  civil  authorities  invoke  the  aid  of  the 
military  to  hide  their  own  action.  If  the  affidavit  alleged  that 
some  act  of  war  was  in  question,  I  could  understand  the  action 
taken,  but  military  exigencies  did  not  come  into  consideration. 

[Smith,  J. :  What  evidence  is  there  that  this  was  an  act  of 
the  civil  authorities  ?  ] 

The  notice  said  the  order  had  been  made  by  the  0.  C.  Troops. 
I  admit  that  on  the  face  of  it  that  was  so.  If  they  had  stopped 
there  and  not  given  their  grounds,  Wolfe  would  not  have  been 
entitled  to  come  here,  but  as  they  said  Wolfe  entered  the  country 
without  a  permit,  it  is  Sufficient  to  show  the  connection  of  the 
civil  authorities  with  the  matter.  I  may  briefly  explain  the  way 
in  which  Wolfe  got  his  permit.  A  committee  had  been  appointed 
by  Lord  Milner  to  issue  permits;  Wolfe  didn't  get  his  permit 
that  way — it  came  from  the  private  secretary  of  the  Governor, 
among  others  issued  to  those  who  came  up  in  volunteer  trains 
from  all  parts. 

[Smith,  J. :  Although  the  permit  might  have  beeii  issued  by 
the  civil  authorities,  I  do  not  see  that  the  action  taken  was  at 
the  instance  of  the  civil  authorities.] 
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I  can  only  go  on  the  documents  before  me,  from  which  I 
gather  that  the  matter  emanated  from  the  civil  authorities. 

[Smith,  J. :  It  may  be  so,  but  I  don't  see  that  it  necessarily 
follows,  either  from  the  affidavit  or  the  notice.] 

I  think  you  may  assume  for  the  purpose  of  the  argument 
that  the  O.C.  never  made  such  an  order. 

[Smith,  J. :  Supposing  it  was  a  verbal  order  ?] 

It  doesn't  say  so.  If  it  was  a  verbal  order,  and  stopped  short 
of  the  notice,  I  should  say  that  it  was  a  perfectly  good  order  for 
the  time  being.  Ether  the  order  was  properly  or  improperly 
issued.  If  improperly,  Wolfe  has  an  action  for  his  rights.  If  he 
has  committed  a  crime  against  the  civil  or  military  authorities, 
we  want  to  know  what  it  is.  If  the  Court  makes  an  order  I  will 
take  the  responsibility  in  connection  with  it.  I  know  that  if  the 
Court  makes  an  order,  the  military,  with  their  power,  can  still 
say  "  We  will  put  him  over  the  border,"  but  it  is  a  matter  for 
consideration  after  Martial  Law  is  over.  The  Supreme  Court  has 
.  power  to  review  cases  under  Martial  Law.  See  Umbilini  and 
Bantomo  v.  General  Offix^er  Commanding  (21  N.L.R.  86). 

[Smith,  J. :  What  do  you  say  to  the  decision  of  the  Privy 
Council  in  Marais'  case  ?  The  decision  was  that  "  Once  war  is 
established  the  civil  courts  have  no  jurisdiction  to  call  in  question 
the  acts  done  by  the  militaiy  officers."  Supposing  this  was  an 
act  of  the  military  authorities,  does  not  this  decision  dispose  of 
the  matter  as  far  as  you  are  concerned  ?] 

There  are  no  facts  before  the  Court  to  show  that  the  order 
was  one  issued  by  reason  of  military  exigencies. 

Manfred  Natluin,  for  respondent :  The  only  question  for  the 
Court  to  decide  is  whether  the  Commissioner  of  Police  is  a  civil 
or  military  official.  I  submit  it  is  clearly  proved  he  is  a  military 
official,  inasmuch  as  he  was  acting  directly  under  a  military 
superior.  I  go  further,  and  say  that  even*  if  he  be  found  to  be 
a  civil  official  the  Court  will  not  inquire  into  the  circumstances 
of  this  case,  and  will  hold  that  it  was  perfectly  justified.  The 
Commissioner  of  Police  states  in  the  affidavit  that  he  acted  under 
the  orders  of  the  G.O.C.  Lines  of  Communication,  and  that  officer 
had  power  to  order  a  military  man  or  civilian  to  execute  certain 
acta  which  might  be  necessary  for  the  purposes  he  had  in  view. 
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That  being  so,  the  Court  will  not  inquire  into  the  grounds  of 
such  action,  and  I  respectfully  submit  tliat  the  Court  has  no 
jurisdiction  in  the  matter.  This  is  clearly  laid  down  in  section 
16  of  the  Proclamation  constituting  the  Court — ^Transvaal  Pro- 
clamation No.  14,  1902.  There  is  no  allegation  that  the  Com- 
missioner of  Police  has  gone  beyond  his  powers,  and  the  Court 
will  presume  tliat  everything  has  been  rightly  done.  The  section 
not  only  speaks  of  the  suppression  of  hostilities,  but  of  acts  done 
for  the  maintenance  of  good  order  and  government.  The  Com- 
missioner of  Police  says  in  his  affidavit  that  he  considers  appli- 
cant an  undesirable  inhabitant,  and  that  is  sufficient  In  the 
case  of  Maraia,  the  Judicial  Committee  of  the  Privy  Council  laid 
it  down  that  where  military  operations  were  in  progress  the 
Courts  of  the  country  in  which  they  were  in  progress  had  no 
jurisdiction  to  inquire  into  acts  done  by  military  officials.  This 
case  was  merely  a  question  of  the  power  of  the  military  authori- 
ties to  arrest  or  not  to  arrest  or  interfere  with  the  liberty  of  an 
individual.  I  do  not  wish  to  contemn  the  liberty  of  the  individ- 
ual, but  there  are  cases  in  which  the  liberty  of  the  individual 
must  give  way  to  the  well-being  of  the  State  at  large.  We  can- 
not inquire  into  reasons  when  a  thing  is  for  the  convenience  of 
the  State.  The  Commissioner  of  Police  says  it  was  necessary. 
In  re  Naude  (18  S.A.LJ.  192)  lays  down  tliat  as  long  as  Mai-tial 
Law  is  rendered  necessary  by  war,  invasion,  or  rebellion,  the 
Civil  Courts  will  not  interfere  with  its  administration,  or  take 
cognizance  of  acts  done  under  its  authority.  In  times  of  war 
Martial  Law  is  paramount,  and  the  military  authorities  have 
paramount  jurisdiction.  See  Forsyth  (Ccisea  on  ComstitiUiorud 
Law,  p.  210).  It  is  perfectly  clear,  from  all  the  authorities, 
and  from  reason  and  common  sense,  that  there  are  no  grounds 
which  will  cause  this  Court  to  inquire  into  the  reasons  for  the 
detention  of  this  person  or  his  being  put  over  the  border.  It  is 
alleged,  and  not  contradicted,  that  the  matter  was  one  of 
necessity,  and  that  the  Commissioner  of  Police  was  acting  under 
orders  of  a  superior  authority,  and  he  need  not  give  reasons  for 
his  actions. 

EmiU  Naihan,  in  reply :  There  is  not  a  tittle  of  evidence  to 
show  that  the  Commissioner  of  Police  was  acting  imder  orders  of 
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the  Commander-in-Chief  or  the  High  Commissioner,  and  I 
challenge  anyone  to  point  out  in  the  affidavit  any  allegation  of 
military  necessity — that  Wolfe  is  dangerous.  With  regard  to 
the  liberty  of  the  subject  having  to  give  way  to  the  common 
weal,  Wolfe  says  he  considers  himself  as  a  "  peaceable  subJQct/' 
and  his  statement  is  uncontradicted. 

Cur.  adv.  vuM. 

(Postea)  May  26  :— 

[Smith,  J. :  I  have  had  an  opportunity  since  Friday  last  of 
considering  the  arguments  addressed  to  the  Court  in  this  matter, 
and  I  have  come  to  the  conclusion  that  this  rule  must  be  dis- 
charged, on  two  points.  In  the  first  place  the  recent  judgment 
of  the  Privy  Council  in  the  case  of  Mantis  v.  G.  0.  C.  Lines  of 
Communication  (18  TiToes  Law  Reports,  186)  appears  to  me 
to  be  decisive  of  this  matter.  That  judgment  laid  down  the 
broad  principle  "  that  where  actual  war  is  raging  acts  done  by 
the  military  authorities  are  not  justiciable  by  the  ordinary 
tribunals."  (D.  F.  Marais  v.  The  G.  0.  C.  Lines  of  Communi- 
catuni  and  the  Attorney  General  of  ihe  Cape  Colony.  Law 
Reports,  Appeal  Cases,  February,  1902).  It  cannot  be  con- 
tended that  the  Proclamation  of  Martial  Law  by  Lord  Roberts 
of  1st  September  1900  has  been  withdrawn,  or  that  war  is  not 
actually  raging  in  this  Colony  now.  If,  therefore,  the  act 
complained  of  is  the  act  of  the  military  authorities,  this  Court 
has  no  jurisdiction  to  interfere.  It  is  dear  from  the  affidavits 
that  the  oi*der  to  the  applicant  to  quit  the  Transvaal  emanated 
from  the  military  authorities.  The  Commissioner  of  Police's 
affidavit  is  decisive  on  this  point.  He  states  that  ho  received 
the  order  from  the  General  Officer  Commanding  the  Lines  of 
Communication,  and  i^nless  he  has  committed  perjury,  which,  of 
course,  is  entirely  out  of  the  question,  I  can  come  to  no  other 
conclusion  than  that  the  act  is  that  of  the  military  authorities. 
It  is  said  for  the  applicant  that  though  in  form  the  order 
emanated  from  the  military  authorities,  yet,  in  fact,  it  is  that 
of  the  civil  authorities,  who  seek  to  shelter  themselves  behind 
the  military.  I  should  not  be  justified  on  the  facts  before  me 
in  drawing  any  such  inference ;  but  if,  for  any  reason  which 
is  not  disclosed,  the  civil  authorities  have  set  the   military  in 
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motion,  it  would  not  make  any  difference  in  my  decision,  once 
I  am  satisfied  that  the  action  is  that  of  the  military.  Whilst 
the  Proclamation  of  Martial  Law  is  in  force  a  very  fijreat  re- 
sponsibility is  cast  upon  the  military  authorities  in  canyiiig 
out  the  duties  cast  upon  them.  If  an  act  is  done  by  theui 
viald  fide  and  not  in  the  discharge  of  these  duties,  doubtleas, 
when  the  state  of  war  is  over  and  the  Proclamation  of  Martial 
Law  is  withdrawn,  they  would  be  liable  in  an  action  for 
damages  at  the  suit  of  the  person  injured  by  the  act.  It  is 
also  urged  for  the  applicant  that  it  is  incuml)ent  on  the  militarj' 
authorities  to  disclose  some  good  grounds  for  their  action  in 
requiring  the  applicant  to  quit  the  Transvaal,  and  my  attention 
was  called  to  the  case  of  Umbelini  and  Bantovw  v.  tli£  General 
Ojfficer  Comintinding  (21  N.L.R.  86).  The  head  note  of  that 
case  reads  as  follows : — "  It  is  a  question  of  fact,  which  the 
Supreme  Court  must  ultimately  decide,  whether  any  measure 
taken  or  act  done  under  Martial  Law,  is  necessary  or  justified  for 
the  purpose  of  carrying  on  war  or  repelling  an  invasion  by  the 
enemy." 

I  confess  I  have  some  difficulty  in  reconciling  the  decision 
in  this  case  with  the  judgment  of  the  Privy  Council  in  the 
case  of  Marais.  If  the  word  "  ultimately  "  means  after  the 
state  of  war  is  over,  and  the  proclamation  of  Martial  Law  is 
withdrawn,  the  cases  may  perhaps  be  reconciled.  The  decision 
was  anterior  to  the  judgment  of  the  Privy  Council :  it  is  not 
binding  in  any  way  upon  me,  whilst  the  judgment  of  the 
Privy  Council,  as  that  of  the  highest  Court  of  Appeal  from  this 
Court,  is,  of  course,  absolutely  binding.  The  only  object  of 
requiring  the  military  authorities  to  state  the  ground  of  their 
actions,  is  to  enable  the  Court  to  judge  of  the  sufficiency  of 
them ;  but  if  I  were  to  hold  that  I  have  any  jurisdiction  to 
enquire  into  the  sufficiency  or  otherwise  of  the  reasons  of  the 
issuing  of  this  order,  I  should  be  acting  in  direct  conflict  with 
the  judgment  of  the  Privy  Council,  which  says  that  the  acts 
of  the  military  are  not  justiciable  by  this  Court.  The  reasons 
given  by  the  Commissioner  of  Police  appear  from  his  affidavit 
to  be  that  the  applicant  came  to  the  Transvaal  without  a  permit 
— and  with  regard  to  this  I  may  say  that  if  I  had  to  decide  the 
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question  I  should  oome  to  the  conclusion  that  this  ground  is 
incorrect,  and  that  the  applicant  had  a  permit  to  return, — and 
that  his  residence  in  Johannesburg  was  undesirable.  This  latter 
ground  is  very  vague,  though  as  the  order  emanated  from  the 
General  Officer  Commanding,  it  may  mean  that  his  residence 
was  from  a  military  point  of  view  undesirable.  However  this 
may  be,  it  is  not  a  matter  I  can  go  into.  In  the  second  place  the 
jurisdiction  of  this  Court  is  liniited  by  section  16  of  the  Adminis- 
tration of  Justice  Proclamation  under  which  the  Court  is 
constituted.    Sub-section  1  of  that  section  reads  as  follows : — 

"  No  action  or  other  legal  proceeding  shall  be  maintainable  in 
the  said  Court  against  His  Excellency  the  Administrator  of  the 
Transvaal  or  the  Commander-in-Chief  in  South  Africa  of  His 
Majesty's  Forces,  or  against  any  person  or  persons  acting  under 
them,  or  either  of  them  respectively,  in  any  command  or  capacity, 
civil  or  military,  for  or  on  account  or  in  respect  of  any  acts, 
matters  and  things  whatsoever,  in  good  faith  advised,  com- 
manded, ordered,  directed,  or  done  as  necessary  for  the  suppres- 
sion of  hostilities  in  or  the  maintenance  of  good  order  and 
government  or  for  the  public  safety  of  this  Colony." 

As  I  have  said,  the  order  emanated  from  the  General  Officer 
Commanding,  who  undoubtedly  acts  under  the  order  of  the  Com- 
mander-in-Chief ;  and  his  order  is  directed  to  the  Commissioner 
of  Police  here,  who  submits  to  me  that  he  is  bound  to  act  under 
such  an  order.  It  seems  to  me  that  under  sub-section  1  of  sec- 
tion 16  the  Court  is,  therefore,  precluded  from  entertaining 
this  matter  further.  When  this  rule  was  applied  for  it'  seemed 
to  me  that  this  was  a  hard  case,  and  that  possibly  there  was  a 
mistake  which  might  .be  rectified  if  the  matter  was  ventilated. 
It  appeared  to  be  the  case  of  a  man,  who  had  been  in  business  in 
Johannesburg,  being  compelled  on  the  outbreak  of  hostilities  to 
leave  the  country ;  who  had  served  with  the  military  for  a  con- 
siderable time,  and  had  then  returned  to  his  business  here  with 
a  permit,  and,  after  being  allowed  to  reside  here  for  some  weeks, 
was  suddenly  called  upon  to  withdraw — a  reason  being  assigned 
which  as  far  as  I  could  judge  from  the  facts  stated  in  the  affi- 
davit was  not  correct.  This  seemed  a  hard  case.  It  might  be 
that  there  is  a  very  good  reason  for  the  issue  of  the  order  for  him 
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to  leave ;  the  General  Officer  Commanding  Lines  of  Communica- 
tion, who  issued  this  order,  is  not  a  party  to  these  proceedings, 
and  therefore  the  Court  has  not  been  able  to  obtain  an  explana- 
tion from  the  military-— even  if  they  were  disposed  to  give  one. 
It  might,  however,  well  be  conceived  that  the  Commander-in- 
Chief  acted  upon  information  which  he  did  not  wish  to  have 

disclosed.  It  appears  now  that  there  has  been  no  mistake,  and 
one  can  only  suppose  that  the  military  did  not  act  in  a  harsh  and 

arbitrary  way  without  some  good  reason. 

I  must,  therefore,  discharge  this  rule,  but  without  costs.  If 
the  Commissioner  of  Police  had  given  as  a  reason  for  the  order 
to  the  applicant  to  leave  that  for  military  reasons  his  presence 
here  was  undesirable,  the  applicant  would  possibly  not  have  pre- 
sented this  petition ;  but  as  the  reason  stated  by  the  Commissioner 
of  Police  was  incorrect,  he  cannot  be  blamed  for  taking  any  steps 
which  seemed  open  to  him  to  obtain  relief.  I  therefore  make  no 
order  as  to  costs. 

Rule  discharged.    No  6rder  as  to  costs. 

Applicant's  Attorney  :  /.  Hayman ;  Respondent's  Attorneys : 
Bell  and  Tancred. 
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1902.    May  29.  Smith,  J. 

Divorce, — Adfdtery, — Fafpmitj/, 

Decree  of  divorce  granted,  where  it  was  alleged  that  the  defendant 
(wife)  had,  at  a  place  or  places  unknown,  and  at  a  time  or  times 
unknown,  committed  adultery  with  a  person  or  persons  unknown. 
Wliere  a  wife  had  been  away  from  her  husband  for  two  years,  and, 
one  month  after  her  return  home,  gave  birth  to  twins  of  whom 
her  husband  was  not  the  father,  the  Court  granted  a  decree  of 
divorce. 

This  was  an  action  brought  by  the  plaintiff,  David  Treisman, 
claiming  divorce  by  reason  of  the  adulteiy  of  his  wife,  Rachel 
Treisman. 

The  declaration  alleged  that  the  parties  were  married  in 
community  of  property  at  Johannesburg  in  June,  1887.  There 
were  two  lawful  children  of  the  maniage.    On  the  outbreak 
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of  war  between  Great  Britain  and  the  late  South  African  Re- 
public, in  October,  1899,  defendant,  with  her  children,  went  to 
E2ast  London,  in  Cape  Colony,  and  resided  there  for  a  consider- 
able time,  afterwards  visitinj;  Port  Elizabeth  Cape  Colony,  in 
December,  1901.  At  East  London,  or  Port  Elizabeth,  or  at 
some  other  place  or  places  unknown  to  the  plaintiff,  defendant 
committed  adultery  with  some  person  or  persons  unknown. 
Defendant  returned  to  Johannesburg  on  March  29,  1902. 
Between  October,  1899,  and  March  29,  1902,  defendant  had 
never  teen  her  husband.  On  May  3, 1902,  defendant  aborted, 
and  gave  birth  to  twin  children,  partly  developed,  of  whom 
plaintiff  was  not  the  father. 

The  defendant  was  in  default. 

Medical  evidence,  given  by  Dr.  H.  B.  Currie  and  Dr.  D.  W. 
Johnston,  proved  that  defendant  had  two  miscarriages  on  May 
3, 1902.  She  was  delivered  of  twin  foetuses,  in  about  the  fifth 
month  of  their  development.  It  was  impdsslble'  thbt  plaintiff 
could  have  been  the  father.  Other  evidence  was  called  to  prove 
that  the  miscarriage  had  taken  place. 

Manfred  Nathan,  for  plaintiff. 

Smith,  J. :  There  is  sufficient  evidence  to  justify  a  decree 
of  divorce.  An  order  will  be  made  dissolving  the  marriage. 
The  plaintiff  is  to  have  the  custody  of  the  minor  children  of 
the  marriage.  An  order  will  also  be  made  declaring  that  de- 
fendant has  forfeited  all  benefits  arising  out  of  the  community 
of  property.  As  the  plaintiff  does  not  ask  for  costs,  no  order 
will  be  made  as  to  costs. 

Plaintiff's  Attorneys :  Qxiin  and  O'Hea. 
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1902.     June  2.    Smith,  J. 
IfUerdicf. — Mortgage, — Agreement  for  re-eale. — Transfer. 
Applicant  borrowed  money  from  A,  and  mortgaged  certain  property  as 
security  for  the  loan.     Subsequently,  as  applicant  alleged,   he 
entered  into  an  agreement  with  A,  whereby  A  was  to  receive  trans- 
fer of  the  property,  and  applicant  was  to  have  the  right  to  re- 
purchase the  prepay  within  two  years.   Applicant  signed  a  power 
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to  transfer,  and  a  declaration  of  sale  of  the  property,  neither  of 
which  were  acted  on.  Without  notice  to  applicant,  A  ceded  his 
rights  against  applicant  to  X.  The  Court  granted  an  interdict, 
pending  action,  restraining  X  from  transferring  the  property  into 
his  own  name. 

ThiN  was  an  application  for  an  interdict  restraining  respon- 
dents from  passing  transfer  of  three  stands,  numbers  2,536,  2,539 
and  3,540,  situate  in  Johannesburg,  from  the  name  of  the  appli- 
cant into  their  own  names,  or  into  that  of  any  third  person.  The 
grounds  of  applicant's  petition  were  that  in  1896  applicant  had 
borrowed  £3,200  from  W.  E.  HoUard,  and  had  specially  hypothe- 
cated, as  security  for  repayment  of  the  loan,  the  stands  in 
question.  In  1898,  being  in  arrear  with  the  payment  of  interest, 
applicant  entered  into  an  agreement  with  W.  E.  Hollard,  agree- 
ing that  in  liquidation  of  the  debt  the  applicant  should  pass  free 
and  unencumbered  transfer  of  the  properties  mortgaged,  W.  R 
Hollard  giving  applicant  the  right  to  repurchase  the  property 
within  two  years  from  that  date,  for  the  same  price  as  the 
property,  at  the  time  of  repurchase,  would  stand  debited  in  the 
books  of  Hollard.  The  rents  derived  from  the  property  were  to 
be  credited  to  Hollard.  In  terms  of  the  said  agreement,  John 
executed  a  power  of  attorney  to  transfer,  and  signed  a  declaration 
of  sale  of  the  said  stands,  neither  of  which  had  as  yet  been  acted 
upon.  Applicant  left  the  Transvaal  at  the  outbreak  of  the  war. 
At  the  end  of  1901,  Hollard  notified  applicant,  calling  upon  the 
latter  to  exercise  his  right  of  repurchase.  Correspondence  en- 
sued. On  February  14,  1902,  Hollard,  without  applicant's 
knowledge  and  consent,  assigned  and  made  over  all  his  rights 
against  applicant  to  Andrew  Trimble,  Meyrick  Bennett  and 
Benjamin  Goldberg. 

Respondents  contended  that  applicant  was  granted  ample 
time  and  every  opportunity  and  facility  to  repair  his  defaults, 
and  was  duly  served  with  all  notices  required  to  be  given  him  by 
the  said  Hollard;  but  wilfully  failed  and  neglected  to  avail 
hiulself  of  his  rights  under  the  agreement  and  the  further 
fa.cilities  and  opportunities  conceded  him. 

Saul  Solomon,  for  applicant :  The  agreement  to  transfer  was 
merely  to  afford  further  security  to  Hollard.      There  was  no 
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absolute  cession  of  applicant's  ricrht  in  the  stands.  This  is  clear 
from  the  condition  for  resale.  The  mortgage  still  exists.  It  has 
not  been  cancelled.  So  long  as  the  applicant  is  liable  on  the 
mortgage,  his  rights  to  the  property  remain  good. 

J.  W.  Leonard,  K.C.  (with  him  M,  Campbell-Johnston),  for 
respondents :  The  application  is  unnecessary.  Applicant  can 
secure  himself  by  Issuing  a  summons,  which  will  act  as  an  inter- 
dict, pending  a  final  decision.  The  matter  would  be  a  res  lifigiosa, 
and  no  one  could  interfere.  There  has  been  an  out-and-out 
transfer  of  applicant's  rights,  and  he  has  lost  all  title  to  the 
property. 

Smith,  J. :  I  think  I  should  grant  the  interdict,  putting  the 
applicant  on  terms  to  bring  his  action  within  a  short  time.  The 
agreement  is  capable  of  two  constructions.  It  may  turn  out  to 
be  a  mortgage.  On  the  other  hand,  it  may  be  one  of  sale  with 
a  right  of  repurcha.se.  That  can  be  decided  in  the  action.  The 
summons  must  be  Uiken  out  within  14  days  from  the  present 
time.     Costs  to  be  costs  in  the  cause. 

Interdict  granted  in  terms  of  the  application. 

Applicant's  Attorney ;  H.  C.  Hull ;  Respondents'  Attorney : 
F.  a  Ditmat 
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1902.  June  2  and  H.  Smith,  J. 

Arbitration, — Deed  of  Submission. — Award. — Authority  exceeded. 

It  is  only  in  case  of  gross  error,  so  gross  as  in  i-ealitj  to  amount  to 
misconduct,  that  a  Court  will  be  justified  in  setting  aside  or 
refusing  to  enforce  an  award.  (Bailie  Langerman  followed). 
If  it  were  clearly  made*  to  appear  that  an  award  was  illegal,  it 
would  be  the  duty  of  the  Ck)urt  to  refuse  to  make  it  a  rule  of 
Court,  even  though  the  precise  illegality  was  not  pointed  out  in 
the  atfidavit  oppasing  an  application  to  have  the  award  made  an 
order  of  Court. 

This   was  an   application  to  have  an  award  of  arbitrators 
made  a  nih'  of  Court. 

The  applicants'   petiti'jn    was   a   follows : — The   petition   of 
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Isaac  Pincus,  of  Johannesburg,  humbly  sheweth :  (1)  Tour 
petitioner  and  certain  Gert  Jacobs,  also  of  Johannesburg,  are 
carrying  on  business  in  Johannesburg,  in  partnership,  as  aerated 
water  manufacturers,  under  the  style  or  firm  of  the  Crystal 
Springs  Aerated  Water  Company,  and  your  petitioner  is  making 
this  application  for  and  on  behalf  of  the  said  partnership.  (2) 
The  respondent,  Alfred  Kan,  a  Chinaman,  also  carries  on  business 
in  Johannesburg  as  a  manufacturer  of  aerated  waters.  (3)  Ob 
the  25th  day  of  March,  1902,  your  petitioners'  firm  and  the 
said  Alfred  Kan  entered  into  a  deed  of  submission  whereby 
certain  disputes  then  existing  between  the  applicants  and  the 
respondent  were  referred  to  the  final  award  and  determination 
of  John  Walter  Dallamore  and  Michael  Berkowitz,  as  arbitrators, 
and  Samuel  Qoldreich,  as  umpire,  as  will  more  fully  appear  from 
a  copy  of  the  said  deed  of  submission  hereto  attached.  (4)  It 
was  a  condition  of  the  said  deed  of  submission  that  in  the 
event  of  the  said  arbitrators  not  making  their  final  award  in 
the  arbitration  by  the  5th  day  of  April,  1902,  then  the  parties 
would  abide  by  the  final  award  of  the  umpire,  the  said  Samuel 
Qoldreich,  provided  his  award  were  made  within  14  days  after 
the  reference  to  him  of  the  matters  in  dispute.  (5)  The  arbitra- 
tors, namely,  the  said  John  Walter  Dallamore  and  Michael 
Berkowitz,  were  unable  to  agree  in  their  awards,  as  will  more 
fully  appear  from  the  copies  of  their  awards  dated  March  31, 
1902,  hereunto  attached ;  and  the  matters  in  dispute  were  there- 
upon referred  to  the  final  award  of  the  umpire.  (6)  The  afore- 
said umpire  thereupon  gave  his  final  award  on  April  7,  1902, 
and  awarded  that  the  respondent,  the  said  Alfred  Kan,  should 
pay  the  applicants  the  sum  of  £1,000,  to  the  arbitrators  and 
umpire  the  ^um  of  thirty  guineas,  being  uen  guineas  each,  to 
certain  J.  S.  Richardson,  who  recounted  and  typed  the  evidence 
in  the  arbitration,  the  sum  of  £3  19s.  3d.,  and  to  pay  further 
the  costs  of  making  the  award  a  rule  of  Court,  as  will  more 
fully  appear  from  a  copy  of  award  hereunto  attached.  (7)  It 
was  further  a  condition  of  the  aforesaid  deed  of  submission  that 
the  same  and  any  award  given  in  consequence  thereof  should 
be  made  a  inile  or  order  of  a  competent  Coui-t.  (8)  The  appli- 
cants are  desirous  of  having  the  award  of  the  umpire,  more 
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fully  deBcribed  in  paragraph  (6)  above,  made  a  rule  or  order  of 
this  Honourable  Court.  Wherefore  applicant  prayed  accor- 
dingly. 

The  respondent's  affidavit  was  as  follows :  (1)  I  am  the 
'respondent  in  the  above  application.  (2)  I  acknowledge  the 
allegations  set  forth  in  applicant's  petition  as  correct,  but  deny 
the  fairness  and  legality  of  the  award,  and  oppose  applicant's 
petition  upon  the  following  grounds: — (3)  The  award  is  ex- 
cessive, nor  does  the  evidence  adduced  at  the  hearing  of  the 
case  in  arbitration  justify  the  finding  of  the  arbitrator  Dalla- 
more,  and  the  umpire  Goldreich.  (4)  The  evidence  of  E. 
Jacobs,  a  member  of  the  applicant  company,  is  to  the  effect 
that  he  collected  no  boxes  or  bottles  from  his  late  customers, 
or  from  others  in  Johannesburg  and  suiTounding  places,  as  the 
minutes  with  annexures  of  the  proceedings  of  the  ai-bitration, 
copy  whereof  is  hereunto  annexed,  will  more  fully  show ;  on 
the  contrary,  however,  the  said  Jacobs  did  collect  personally, 
and  through  his  employes,  a  great  f|uautity  of  boxes  and  bottles 
from  his  late  customers  and  othcr.s  in  Johannesljurg,  as  affidavits 
by  Herman  Krogman,  John  Caffinos,  Cliantis  Pappadopulo,  Hop 
Long,  Ah  Hong,  lie  Hop,  Hock  King,  Ah  Ling,  and  Ah  Wey, 
hereunto  annexed,  will  more  fully  show.  (5)  Notwithstanding 
this  fjict,  the  award  against  me  has  been  given  for  all  the 
outstanding  boxes  and  bottles  of  the  Crystal  Springs  Mineral 
Water  Factory.  (G)  The  Government  of  the  late  South  Afri- 
can Republic  commandeered  about  100  boxes  and  a  quantity  o| 
l)ottle.s  'from  the  factory,  of  which  I  adduce  proof  by  affi- 
davits of  Joseph  van  Dyk,  Carl  Rohland,  and  J.  A.  Mostert, 
hereunto  annexed.  (7)  The  boxes  and  bottles  commandeered  as 
alx)ve  stated  have  not  been  taken  into  account  in  the  said  award 
against  iiie.  (8)  Other  manufacturers  of  aerated  waters  luwe 
used  boxes  and  bottles  of  the  applicant  company  dui'ing  the  war, 
as  affidavits  of  Asher  Bomchil  and  A.  H.  Bleksley  will  more 
fully  show,  and  this  also  has  not  been  taken  in  consideration  in 
giving  the  said  award.  (U)  According  to  the  award,  I  am  made 
responsible  for  the  difference  between  the  boxes  and  bottles  in 
the  books  of  the  applicant  company  previous  to  the  war,  and 
considerably  before  the  outbreak  of  hostilities,  and  those  found 
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at  the  stocktaking  by  the  Haid  Mr.  G.  Jacobs,  member  of  the  ap- 
plicant company,  after  his  return,  although  I  never  had  all  those 
boxes  and  bottles.  (10)  No  notice  was  taken,  in  amying  at  the 
award,  of  the  boxes  and  bottles,  collected  by  the  applicant  com- 
pany, commandeered,  or  thase  sold  by  applicant.  (11)  I  never 
during  the  war  supplied  the  hospitals  in  Johannesburg  with 
mineral  waters,  neither  have  I  had  any  transactions  in  mineral 
waters  with  the  Government  of  the  late  South  African  Republic. 
(12)  That  it  would  be  made  to  appear  from  the  award  of  the 
arbitrator  Dallamore,  as  confirmed  by  the  umpire  Goldreioli,  that 
the  respondent  had  possession' and  use  of  the  whole  of  the  plant 
of  the  applicant  company,  which  is,  however,  wholly  incorrect, 
the  matter  in  dispute  being  solc^ly  the  numbers  of  boxes  and 
bottles  alleged  to  have  been  used  by  the  respondent.  Respondent 
prayed  that  the  applicant  company's  petition  might  be  refused 
and  rejected.  Respondent  attached  affidavits  of  other  pei-sons 
which  respondent's  Counsel  did  not  read,  as  he  stated  that  he 
could  not  rely  on  them. 

In  reply,  applicants  attached  the  affidavits  of  Dallamore  and 
Goldreich,  which  were  similar  in  their  terms. 

Both  of  them  stated  that  respondent  was  given  eveiy  op- 
portunity to  pi'oduce  evidence.  They  denied  that  there  had  been 
any  bad  faith,  fraua,  or  undue  influence  in  making  the  award. 

J,  ^V.  Leouai^ly  K,C.  (with  him  M.  CampJM-JohnsUm),  for  re- 
spondent :  The  awai-d  is  a  travesty  of  Justice.  I  ask  the  Court 
to  believe  that  there  has  been  something  very  like  duxIh  fides  on 
the  pai-t  of  the  arbitrator  Dallamore  and  the  umpire  Goldreich. 

Manfred  Nathav,  for  applicants  :  No  mention  of  iruda  fides 
is  made  in  respondent's  affidavits.  No  fraud,  misconduct,  or 
anything  amounting  to  tvnla  fides  is  alleged. 

J,  W,  Leonay*d,  K.C:  If  this  objection  is  persisted  in  I  must  ask 
for  a  postponement  for  a  week.  It  is  quite  true  there  are  no 
allegations  in  the  affidavits  of  imiUi  fides,  but  I  ask  the  Court  to 
draw  the  inference  from  the  facts  alleged  in  the  affidavits. 

[Smith,  J. :  If  you  are  going  on  inula  fides,  that  ought  surely 
havie  been  alleged]. 

J.  W.  Leonard  J\.C.:  If  applicants  pt^sist  in  their  objection  that 
th«  word  mala  fi/les  is  not  alleged,  i  must  ask  the  Court  to 
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allow  ine  to  insert  it.  The  affidavits  read  that  the  award  was 
excessive.  The  deed  of  .submission  only  met  the  (question  of  how 
much  should  be  allowed  the  applicant  for  the  use  of  the  bottles. 
I  ask  the  Court  to  deduce  from  the  affidavits  that  there  lias  been 
•euch  misconduct  in  giving  the  award  as  to  justify  the  Court  in 
deducing  mtilafiden, 

Manfred  Nathan :  Unless  ?M(//rfc  fides  is  specifically  alleged, 
and  that  there  has  been  such  misconduct  as  to  justify  the  setting 
aside  of  the  award,  my  learned  friend  is  not  entitled  to  traverse 
the  arbitrator's  award. 

J,  W.  Ijeonard,  K,C. :  It  is  not  necessary  to  insert  an  alle- 
gation of  mala  fides  in  the  affidavits.  The  Court  can,  by  virtue  of 
its  ojfidn  mjadiciM,  always  inquire  for  itself  into  all  the  legal  issues 
which  may  be  raised.  In  Table  Bay  Httrhtnir  Btnird  v.  Metro- 
IKilitan  and  Saburkiu  Railway  Cu,,{9  S.C.438),De  Villiers,  C.J. 
of  Cape  Colony,  said  :  "  The  Court  has  the  power  to  refer  a  case 
"  back  to  the  arbitrator,  and  when  the  case  is  so  referred  back  it 
"  would  be  competent  for  him  to  reconsider  his  award.  If  there 
"  has  been  misconduct,  such  as  coil-uption  or  nlanifest  partiality, 
"  on  his  part,  the  Court  would  set  aside  the  award  without  re- 
"  fen  ing  it  back  to  him."  It  is  clear  from  the  documents  attached 
to  the  affidavits,  t))at  there  is  a  great  discrepancy  between  the 
award  and  the  deed  of  submission.  The  submission  relates  only 
to  "  disputes  which  have  arisen  concerning  the  use  of  bottles  and 
boxes."  The  award  includes  the  value  of  lost  bottles  and  boxes. 
That  is  a  discrepancy  which  the  Coui-t  must  take  into  con- 
sideration. 

[Smith,  J. :  I  only  wish  to  hear  applicants  on  the  question  of 
the  discix»pancy  between  the  award  and  the  deed  of  submission]. 

Manfred  Nathan:  The  Court  must  not  too  strictly  construe 
•the  terms  used  in  a  deed  of  submission.  It  is  a  natural  inference 
that  if  an  arbitrator  has  to  inquire  into  the  "  use  "  of  bottles  and 
boxes,  he  must  also  iiKjuire  into  the  loss  which  has  directly  re- 
sulted from  such  use.  Otherwise  the  arlntration  would  be  value- 
less. Movkel  V.  Moller  (Hertzog's  Tnxiisvaal  Reports,  1893,  p. 
233)  lays  downtluit  an  arbitrator  has  a  certain  ainount  of  judicial 
discretion.     He  is  not  strictly  bound  to  decide  according  to  aca- 
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demic  juridical  ideas,  but  must  ordinarily  do  justice  according  to 
the  equity  of  practical  life.  Here  the  umpire  would  have  to  go 
into  the  whole  dispute,  not  only  as  to  the  use  of  the  bottles,  but 
also  as  to  the  value  thereof.  In  Bailey  v.  Lav^/ermann  (2  K. 
220),  KoTZE,  C. J.,  laid  down  that  an  award  of  arbitrators  will  not 
be  set  aside  unlcKS  some  gross  error  can  be  shown. 

Cv/r.  adv.  i>tttt. 

Postea  (June  8) : — 

Smith,  J. :  In  this  matter  I  am  of  opinion  applicant  is  entitled 
to  have  this  award  made  a  rule  of  Court.  In  the  affidavits  in 
which  the  respondent  seeks  to  oppose  the  application  he  states 
that  the  award  is  illegal  and  unfair  on  the  ground  that  the 
amount  awarded  is  excessive,  and  that  the  evidence  adduced  at 
the  arbitration  proceedings  did  not  justify  the  finding  of  the  um- 
pire. The  affidavits  go  on  to  allege  different  facts  with  the  view 
of  showing  that  the  award  was  mistaken  in  point  of  fact  The 
other  affidavits  deal  entirely  with  questions  of  fact:  Mr.  Leonard, 
at  the  outset  of  the  hearing,  very  candidly  admitted  that  what 
was  set  forth  in  those  affidavits  would  afford  no  defence  to  the 
application  unless  it  was  open*  to  him  to  say  that  the  finding 
was  so  pei-verse  in  point  of  fact  as  to  admit  of  misconduct 'on  the 
part  of  the  arbitrator  and  umpire  being  inferred.  I  refused  to 
grant  an  application  to  file  an  amended  affidavit  alleging  mis- 
conduct, as  it  seemed  in  my  opinion  to  be  both  dangerous  and 
unfair  to  allow  such  an  allegation  to  be  made  at  the  eleventh 
hour.  It  is  only  fair  to  the  arbitrator  and  umpire  that  I  should 
say  that,  having  perused  the  notes  of  the  evidence,  I  fail  to  see 
how  an  allegation  as  to  misconduct  could  successfully  be  raised. 
The  question  which  remains  for  me  to  decide  is  whether  the 
award  went  outside  the  deed  of  submission  or  not  I  agree  with 
Mr.  Natlian  that  that  point  is  not  specifically  raised,  and  though 
the  question  of  illegality  is  raised,  it  is  not  pointed  out  in  what 
that  illegality  consists.  I  am  inclined  to  think  that  if  it, 
were  clearly  made  to  appear  that  an  award  was  illegal,  it  would 
be  the  duty  of  the  Court  to  refuse  to  make  it  a  rule  of  Court 
even-  though  the  precise  illegality  was  not  pointed  out  in  the 
affidavit  opposing  an  application  to  have  the  award  made  an 
order  of  Court.    But  it  is  not  necessaiy  for  me  to  decide  this 
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point,  as  I  consider  that  the  award  is  fairly  covered  by  the  terms 
of  the  deed  of  submission,  which  states  that  the  differences  be- 
tween the  parties  are  concerning  the  use  by  the  respondent, 
during  the  war,  of  the  bottles  and  boxes  of  the  applicants.  Were 
the  arbitrators  justified  in  taking  into  consideration  the  value  of 
the  bottles  which  the  respondent  had  made  use  of  during  the 
war,  and  which  he  had  failed  to  return  to  the  applicant  ?  I  think 
that  that  point  is  fairly  covered  by  the  terms  of  this  deed  of  sub- 
mission to  arbitration.  It  is  not  for  me  to  g^o  into  the  question 
as  to  whether  the  arbitrators  assessed  the  amount  on  a  right  or  a 
wrong  basis.  The  Courts  have  always  been  averse  to  interfere 
with  awards  which  are  decisions  of  tribunals  chosen  by  the 
parties  themselves.  The  case  of  Bailie  v.  Langermann  (2  Eotz6, 
220),  cited  to  me,  shows  that  it  is  only  in  case  of  gross  error,  so 
gross  as  in  reality  to  amount  to  misconduct,  that  a  Court  will  be 
justified  in  setting  aside  or  refusing  to  enforce  an  award. 

The  award  is  therefore  made  a  rule  of  Court — the  respondent 
to  pay  the  costs  of  this  application. 

Applicants'  Attorney:  F.  Bv/rger;  Respondent's  Attorney: 
/.  P.  A.  Eekhaut 
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1902.     June '3.    Smith,  J. 

Judicial  teparatitm, — Alimony, — Mean»  of  husband. 

Where  a  husband  was  alleged  to  have  ill-treated  and  assaulted  his  wife 
who  intended  bringing  an  actidnagainst  him  for  judicial  separation, 
the  Court  ordered  the  husband  to  contribute  alimony  pendente  lite. 

This  was  an  application  by  a  wife  for  an  order  compelling  her 
husband  to  contribute  funds  to  enable  her  to  institute  an  action 
for  judicial  separation,  and  to  provide  her  with  alimony  pendente 
lite. 

The  applicant's  petition  was  as  follows  : — 

1.  That  she,  on  or  about  the  eightli  day  of  June,  1898,  at  Rio 
de  Janeiro,  Brazil,  was  married  in  community  of  property  to 
Emile  Alexandre  De  Paux. 
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2.  That  her  said  husband  is  the  owner  of  the  Continental  Bar 
and  Restaurant,  Standard  Arcade,  Johannesburg. 

3.  That  up  to  the  evening  of  the  26th  day  of  May,  1902,  she 
has  lived  with  her  said  husband,  and  for  the  last  four  years  with 
liim,  at  Johannesburg. 

4.  That  for  the  last  three  years,  through  incompatibility  of 
temper,  petitioner  and  her  husband  have  led  a  miserable  life. 

5.  That  on  many  occasions,  especially  during  the  last  three 
months,  her  husband,  besides  calling  her  foul  names,  has  ill- 
treated  her  by  assaulting  and  beating  her. 

6.  That  on  Monday  evening,  26th  of  May,  1902,  at  about  5.30 
p.m.,  your  petitioner  had  again  a  violent  quarrel  with  her  said  hus- 
band, which  culminated  in  his  kicking  her  out  of  the  premises. 

7.  That  she,  being  in  fear  of  being  further  ill-treated,  then  left 
him,  with  the  clothes  wherein  she  stood,  and  has  since  resided 
outside  the  marital  h^.<me. 

8.  That  it  is  impossible  for  your  petitioner  to  live  any  longer 
with  her  said  husband. 

9.  That,  though  she  has  repeatedly  asked  her  said  husband  to 
allow  her  to  fetch  her  wearing  apparel  and  other  clothes,  he  has 
refused  her  to  do  so. ' 

10.  That  she  for  the  present,  is  penniless,  owing  ta  her  hus- 
band keeping  all  the  money. 

11.  That  your  petitioner  is  desirous  of  instituting  an  action 
against  her  said  husband  for  judicial  separation  and  maintenance, 
but  has  no  funds  to  do  so,  for  the  reason  abovementioned. 

Wherefore  your  petitioner  humbly  prays  that  it  may  please 
your  Lordship  to  grant  a  decree  : — 

(a)  Ordering  her  husband  to  pay  over  to  the  petitioner's  at- 
torney, Dr.  C.  van  Dyk  Mathey,  of  this  town,  such  a  sum  as  this 
honourable  Court  may  deem  sufficient  to  enable  your  petitioner  to 
institute  the  said  action  for  judicial  separation  and  maintenance 
against  her  said  husband,  and  to  maintain  her  pendente  lite 

(h)  Ordering  her  said  husband  to  hand  over  to  your  petitioner 
all  her  clothing  and  wearing  apparel. 

In  the  respondent's  affidavit  he  admitted  paragraphs  1, 2  and  3 
of  the  applicant  8  petition,  and  stated  that  applicant  was  addicted 
to  the  use  of  intoxicant*^,  and  when  under  the  influence  of  liquor 
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always  created  disturbances,  but  that  he  and  she  lived  happily 
together  when  she  was  sober.  He  denied  calling  her  foul  names, 
and  ill-treating  her,  but  asserted  on  the  contrary,  that  he  had  al- 
ways treated  her  with  the  utmost  consideration,  and  borne  with 
her  as  a  good  husband.  He  stated  that,  on  the  evening  of  her 
leaving  home,  she  had  gone  into  the  restaurant,  and,  being,  in  a 
state  of  intoxication,  had  created  a  disturbance.  He  tried  to 
quiet  her,  but  she  threw  glasses  at  him,  and  broke  the  windows 
with  a  brick,  and  that  he  laid  a  charge  of  assault  against  her  in  con- 
sequence, which  was  still  pending.  He  denied  that  he  had  "  kicked 
her  out  of  the  premises,"  and  stated  that  he  had  tried  to  persuade 
her  to  remain,  and  had  offered  her  a  separate  room  for  hei*self , 
and  that  she  would  not  listen  to  reason,  and  had  left  entirely  of 
her  own  accord.  He  further  asserted  that  she  had  returned  on 
the  27th  of  May  and  had  removed  her  clothing,  and  the  contents 
of  the  tills  of  the  business — amounting  to  £15  or  £16  cash.  He 
had  written  to  her  solicitors  before  this  application  was  filed, 
offering  that  she  should  return  home,  and  undei-taking  to  con- 
tinue to  treat  her  well,  and  denying,  that  he  had  ever  assaulted 
her.  He  submitted  that  the  threatened  action  was  wholly  vex- 
atious and  unnecessary,  and  would  put  him  to  very  great  expense. 

In  reply  to  this  the  applicant  filed  a  further  affidavit,  traver- 
sing her  husband's  reply,  and  denying  that  she  left  home  of  her 
own  accord.  An  affidavit  was  also  filed  by  Theokarus  Kanakos, 
a  fruiterer  of  Pretoria  Buildings,  corroborating  Mrs.  De  Paux's 
statements  as  to  what  occurred  on  the  night  she  left  home,  when 
she  came  to  him  to  go.  to  her  husband,  and,  if  possible,  make  it  up. 

[Smith,  J. :  I  do  not  see  any  statement  in  the  affidavits  as  to 
respondent's  means]. 

P,  le  Clercq,  for  applicant :  It' is  stated  in  applicant's  affidavit 
that  respondent  is  the  owner  of  the  Contine»^tal  Restaurant. 

[Smith,  J. :  You  should  have  made  some  statement  as  to  re- 
spondent's standing.  The  place  may  be  worth  £2  or  £20,000. 
The  applicant  could  give  some  idea  of  the  value  of  the  property. 
I  do  not  think  that  in  these  cases  the  Court  should  take  verbal 
statements.     Such  statements  should  be  made  on  affidavits]. 

F.  P.  Crots,  for  respondent,  argued  that  there  was  no 
evidence  of  ill-treatment  of  applicant  by  her  husband. 
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P.  le  Clercq,  in  reply  :  It  is  now  only  necessary  for  us  to  show 
a  prima  facie  case.  The  question  of  ill-treatment  can  be  fully 
gone  into  at  the  trial  of  the  principal  case. 

Smith,  J. :  I  think  this  is  an  application  which  should  be 
granted.  Applicant  asserts  that  for  the  last  three  years  they 
have  led  a  miserable  life,  and  that  her  husband  had  frequently 
assaulted  her  and  beaten  h^r.  A  violent  quarrel  on  the  night  of 
the  26th  May  last  culminated  in  her  husband  ejecting  her.  I  must 
take  these  statements  into  consideration,  and  she  is  entitled  to 
bring  an  action  against  her  husband,  and  to  ask  for  alimony 
pendente  lite.  There  is  no  information  before  the  Court  as  to 
what  I  should  allow.  I  will  allow  a  further  affidavit  to  be  put 
in,  and  will  then  hear  the  parties  in  Chambers,  with  reference  to 
the  amount  to  be  allowed.  Respondeat  is  to  bear  the  costs  of 
this  application.* 

Applicant's  Attorney*:  C.  van  Dyk  Mathey  ;  Respondent's 
Attorney :  J.  Hayman. 


SMELLIE    V.    ORANGE    FREE    STATE    AND 
TRANSVAAL  DIAMOND  MINES. 

1902.    June  5.     Smith,  J. 

Interdict. — Broker. — Shares, — Trane/er. 

Applicant  purchased  for  cash  certain  400  shares  in  the  respondent 
Company  through  A,  a  broker,  and  left  the  shares  in  A's  custody. 
A  subsequently  disappeared,  and  it  was  aUeged  that  he  had  mis- 
appropriated the  shares  entrusted  to  him,  amongst  others  those  of 
the  petitioner.  It  appeared  that  100  of  the  shares  had  been  trans- 
ferred to  a  bond  fide  purchaser.  The  Court  granted  an  interdict 
restraining  the  Company  from  registering  transfer  of  applicant's  re- 
maining 300  shares,  still  registered  in  A's  name,  to  any  other  per- 
son or  persons,  saving  the  rights  of  bond  fide  holders,  and  ordered 
applicant  to  pay  the  costs  of  the  application. 

This  was  the  return  daj^  of  a  nile  nisi,  operating  as  a  pro- 
visional interdict,  issued  on  May  27,  1902,  calling  upon  the  re- 
ppondent  Company  to  show  cause  why  the  transfer  of  certain 
400  shares  in  the  Company— numbers  136,510  to  136,529,  80,227 

*  A  settlement  was  subsequently  arrived  at  between  the  parties. 
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to  80,246,  73,417  to  73,426,  83,317  to  83,366,  122,988  to  123,087, 
6,401  to  6,500,  and  436,501  to  436,600— from  the  name  of  one 
James  Morton,  should  not  be  interdicted. 

Applicant's  petition  was  in  the  following  terms : — 

1.  That  petitioner  was  for  some  considerable  time  previous  to 
the  occurrences  hereinafter  set  forth,  a  contractor  residing  in 
Johannesburg. 

2.  That  on  the  31st  day  of  January,  1898,  he  purchased, 
through  a  licensed  broker,  named  James  Morton,  who  was  then 
carrying  on  business  at  Johannesburg,  200  shares  in  the  Robinson 
Diamond  Mining  Company,  Ltd,,  for  £365. 

3.  That  on  the  30th  March,  1898,  he  further  purchased, 
through  the  said  James  Morton,  200  more  shares  in  the  said 
Company,  for  £177  10s. 

4.  That  upon  the  purchase  being  notified  to  him  by  the  said 
James  Morton,  he  duly  paid  the  purchase  price  thereof. 

5.  That  the  same  James  Morton,  in  purchasing  the  said  shares, 
on  both  occasions  acted  as  petitioner's  broker,  and  that  though  he 
had  on  other  occasions  purchased  and  sold  shares  for  petitioner  in 
a  similar  manner,  petitioner  never  had  any  current  account  with 
him,  but  always  transacted  business  with  him  on  a  cash  basis, 
and  that  after  payment  by  petitioner  of  the  purchase  price  of 
such  two  parcels  of  shares,  petitioner  was  not  indebted  to  him  in 
any  sum  of  money  whatever. 

6.  That  as  the  said  James  Morton  informed  your  petitioner 
that  he  had  a  safe  in  which  he  locked  up  all  securities  in  his 
possession,  petitioner  requested  him  to  retain  the  share  certifi- 
cates on  petitioner's  behalf  for  safe  custody,  which  he  agreed  to  do. 

7.  That  in  or  about  the  month  of  July,  1899,  petitioner,  feel- 
ing uneasy  as  to  what  would  happen  in  regard  to  the  said  shares 
in  case  war  should  break  out,  spoke  to  the  said  James  Morton 
about  them,  and  asked  if  they  were  all  right,  to  which  he  replied 
that  they  were  perfectly  safe  with  him,  and  after  showing  peti- 
tioner a  packet  of  shares,  which  petitioner  did  not  closely  ex- 
amine, but  which  he  said  were  petitioner's  shares,  he  handed 
petitioner  a  slip  of  paper  (annexed  to  petition)  stating  that  it 
contained  the  distinctive  numbers  of  the  shares  which  he  held  on 
petitioner's  behalf. 
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8.  That  in  the  month  of  September,  1899,  petitioner,  regarding 
war  between  Great  Britain  and  the  late  South  African  Republic 
as  imminent,  wrote  to  the  said  James  Morton  asking  his  advice 
as  to  what  to  do  for  the  safety  of  the  said  shares,  whereupon  he 
replied  by  letter  that  he  had  already  placed  them  in  safe  custody, 
which  letter  petitioner  subsequently  destroyed. 

9.  That  in  the  month  of  February,  1900,  petitioner  being 
then  in  London,  was  informed  that  tlie  sixme  James  Morton  had 
disappeared,  and  that  it  had  been  discovered  that  he  had  mis- 
appropriated a  quantity  of  shares  belonging  to  persons,  who,  like 
petitioner,  had' entrusted  the  same  to  him  for  safe  keeping. 

10.  That  the  name  of  the  said  Robinson  Diamond  Mining 
Company,  Ltd.,  was  in  or  about  the  month  of  March,  1898, 
changed  into  that  of  the  Orange  Free  State  and  Transvaal 
Diamond  Mines,  Ltd. 

11.  That  petitioner  recently  caased  inquiry  to  be  made  at 
the  office  of  the  said  Orange  Free  State  and  Transvaal  Diamond 
Mines,  Ltd.,  in  Johannesburg,  when  he  ascertained  that  the  said 
shares  had  been  wrongfully  and  fraudently  registered  in  the 
books  of  the  said  Company  in  the  name  of  the  said  James 
Morton,  200  thereof  having  been  transferred  on  the  20th  day  of 
January,  1899,  100  on  the  9th  of  February,  1899,  and  the  re- 
maining 100  on  the  2nd  of  March,  1899. 

Wherefore  petitioner  prayed  for  an  order  interdicting  the  Com- 
pany from  registering  transfer  of  the  said  shares  or  any  of  them 
by  the  said  James  Morton  to  any  other  person  or  persons  whom- 
soever, without  the  authority  of  the  petitioner  in  writing  first 
had  been  obtained. 

The  respondent  Company  filed  the  following  affidavit  by  Mr. 
James  Watson : — 

1.  I  am  one  of  the  directors  of  the  respondent  Company. 

2.  I  have  read  the  petition  of  the  applicant  herein  and  order 
thereon  made  on  the  27th  ult.,  which  was  served  on  the  respon- 
dent Company  on  the  30th  ult. 

3.  I  have  no  knowledge  of  the  facts  alleged  in  tlie  petition 
excapt  as  communicated  to  the  respondent  Company  by  or  on 
behalf  of  the  applicant,  and  except  also  that  on  the  2nd  inst.  a 
letter  was  received  by  the  Company  from  one  Robert  Council,  of 
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Newcastle,  Natal,  to  the  effect  that  he  holds  100  shares  registered 
in  the  name  of  James  Morton,  and  transferred  to  liim  by  the  said 
Morton  on  February  9th,  1899,  and  that  he,  the  said  Robert 
Connell,  bought  the  said  100  shares  in  February,  1902,  through 
Taunton  and  Company,  of  Maritzburg  (a  copy  of  the  said  letter 
attached  to  petition).  In  order  to  complete  the  information  there- 
in contained,  the  Company  sent  a  telegi-am  to  the  said  Robert 
Connell  asking -for  certificate  number  and  share  numbers  of  his 
scrip,  and  received  a  reply  as  follows: — "Certificate  number 
1,384,  share  numbers  6,401  to  6,500." 

4.  I  do  not  know  the  whereabouts  of  the  said  James  Morton. 
He  was  at  one  time  a  considerable  holder  of  shares  in  the  res- 
pondent Company,  but  the  shares  mentioned  in  annexure  C  to 
the  petition  are  the  only  shares  now  registered  in  his  name.  The 
respondent  Company  has  no  lien  on  the  said  shares. 

5.  On  the  30th  ult.,  the  Company  sent  by  registered  post  to 
the  address  of  the  said  James  Moi*ton,  as  registered  in  the  books 
of  respondent  Company,  namely.  Post  Office  Box  1,452,  Johannes- 
burg, a  copy  of  the  order  herein  made  on  the  27th  ult.,  with  a 
request  that  he  would  give  the  matter  his  immediate  attention. 
No  reply  has  been  received  thereto. 

6.  The  respondent  company  has  a  transfer  office  in  London, 
as  well  as  in  Johannesburg,  and  it  is  possible  that  the  shares 
have  been  already  transferred  by  the  said  James  Morton,  and 
that  such  transfer  has  been  registered  in  the  books  at  the  said 
London  office.  No  advice  of  such  transfer  has  yet  reached  the 
head  office  of  the  company,  which  is  at  Joliannesburg. 

7.  The  respondent  company  can  accordingly  show  no  cause 
why  an  interdict  should  or  should  not  be  granted  as  prayed,  and 
humbly  submits  that  the  costs  incurred  by  it  in  consequence  of 
its  being  called  upon  to  do  so  should  be  paid  by  the  applicant  or 
by  some  other  party  as  ordered  by  this  Honourable  Court,  and, 
further,  that  the  company  should  be  indemnified  against  loss 
resulting  from,  such  interdict,  if  confirmed,  by  the  applicant  or 
by  some  other  party  as  ordered  by  this  Honourable  Court. 

H,  B.  Papenfus,  for  the  respondent  Company :  The  petition 
on  the  face  of  it  is  not  sufficiently  strong  to  support  the  interdict. 
The  applicant  has  been  negligent  in  leaving  his  shares  in  the 
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hands  of  the  broker,  and  has  not  taken  steps  to  have  the  shares 
registered  in  his  name,  and  can  therefore  not  chum  costs  against 
the  company.  The  procedure  has  been  wrong,  and  the  company 
should  not  have  been  called  in  as  a  respondent  The  rule  nw 
should  have  been  asked  for  as  against  the  holders  of  the  lost 
shares,  and  if  a  copy  of  the  petition  had  been  served  on  the 
company,  it  could  then  have  appeared  in  opposition  if  desired. 
But  as  it  has  been  forced  to  appear,  by  reason  of  the  rule  nisi 
served  on  it,  the  applicant  should  pay  the  costs  incurred  by  the 
respondent  If  the  interdict  is  to  be  confirmed,  I  would  ask  for 
instructions  as  to  the  interdicting  of  transfer  of  the  shares  at 
the  company's  London  office,  and  with  regard  to  bond  fide 
holders  of  the  shares  who  might  apply  here  for  transfer. 

SaiU  Solomon,  for  applicant :  Although  my  client  has  come 
into  Oourt  on  what  may  be  called  a  forlorn  hope,  he  has  oome 
with  clean  hands,  and  is  entitled  to  ask  for  a  rule  nisi.  Bond 
fide  holders  of  the  shares  can  come  to  the  Court  to  have  the 
interdict  set  aside  as  far  as  their  holdings  are  concerned. 

[Smith,  J. :  I  don't  see  how  you  can  stop  Morton  from  trans- 
ferring. He  might  have  sold  in  Capetown  or  elsewhere,  and  I 
cannot  stop  the  transfer  in  London.  As  you  come  on  a  forlorn 
hope,  I  do  not  see  how  the  Court  should  grant  an  order  which  is 
not  likely  to  do  any  good]. 

After  further  argument. 

Smith,  J.,  confirmed  the  interdict  as  far  as  the  300  shares 
were  concerned,  but  released  the  100  held  by  Mr.  Council  from 
the  operation  of  the  interdict.  Other  bon^i  fide  holders,  if  any, 
would  be  at  liberty  to  apply  to  the  Court  to  have  the  interdict 
set  aside.  The  applicant  would  have  to  indemnify  the  company 
against  any  damages  that  might  result  from  the  transfer  being 
interdicted.  He  could  only  confirm  the  interdict  as  against  the 
company's  transfer  office  here.  Applicant  to  pay  the  respondeiit's 
costs  in  this  matter. 

Applicant's  Attorney:  H.  C,  HuU;  Respondent's  Attorneys, 
Solomon  and  Tliomaon. 
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GOUNDRY  V.  JEFFREY- 

1902.    June  6.  Smith,  J. 

ifUerdiet — Licence, — Tran$/er. 

It  it  the  duty  of  a  penon  who  applies  for  an  interdict  to  make  oat  a 
clear  case. 

This  was  aii  application  for  an  interdict.  The  applicant,  in 
his  petition,  stated  that  in  July,  1899,  he  and  the  respondent 
agreed  in  writing  to  become  the  tenants  of  the  White  Horse  Bar, 
situate  on  stand  No.  327,  comer  of  Fox  and  Von  Brandis-streets, 
Johannesburg.  They  paid  £260  for  the  sub-lease  of  the  bar  to 
themselves,  half  of  the  amount  being  contributed  by  the  applicant 
The  bar  business  was  carried  on  until  the  bars  were  closed  by 
the  Transvaal  Qovemment  in  October,  1899,  whldn  applicant 
left  for  England ;  but  Jeffirey  remained  in  Johannesburg  after 
war  was  declared.  The  licence  for  the  bar  had  been  taken  out 
in  respondent's  name,  for  convenience.  The  applicant's  interest 
in  the  bar  and  its  licence  still  cuntinued,  and  no  steps  had  been 
tiken  to  dissolve  the  partnership.  In  the  Star  of  the  8th  May 
last  applicant,  who  was  thefa  residing  at  Pietpotgietersrust,  had 
seen  that  application  was  being  made  by  respondent  for  a 
licence  for  the  bar,  to  be  transferred  to  one  John  Crichton. 
Applicant  had  never  been  informed  by  respondent  of  his  in- 
tention to  transfer  the  licence,  and  his  consent  was  not  asked 
to  such  a  course.  He  had  caused  a  letter  to  be  written  by  his 
solicitors  to  the  respondent,  demanding  an  explanation,  but  no 
reply^  had  been  received.  The  applicant  therefore  prayed  for 
an  interdict  against  the  transfer  of  the  licence  of  the  bar  to 
John  Crichton  by  the  respondent. 

In  reply  to  this,  the  respondent  filed  an  affidavit,  attaching 
a  copy  of  the  lease  of  the  bar,  which  expired  on  the  31st  July, 
1900,  and  had  not  been  renewed  He  also  stated  that  though 
application  had  been  made  for  a  transfer  of  the  licence  into  his 
name  from  the  name  of  one  John  Masson,  the  licence  had 
never  been  taken  out  by  him,  and  the  transfer  never  com- 
pleted. He  acknowledged  that  he  had  made  application  for  the 
renewal  of  the  licence  and  a  transfer  thereof  to  the  owner  of 
the  premises,  John  Crichton,  but  he  had  done  so  under  the 


36  GOUNDRY  v.  JEFFREY. 

belief  that  the  licence  was  in  his  name.  He  further  declared 
that  he  had  no  further  interest  in  the  White  Horse  Bar,  or  the 
lease  thereof,  or  in  the  licence  thereof,  and  that  he  had  merely 
desired  to  assist  the  owner  to  obtain  the  renewal  and  transfer, 
as  the  licence  would  be  of  no  value  to  the  respondent  without 
the  premises,  and  that  he  had  not,  and  was  not,  to  receive  any 
consideration  for  the  licence  from  Jphn  Crichton.  An  affidavit 
of  a  similar  nature  by  John  Crichton  was  also  filed. 

P.  M.  Beyers,  for  applicant. 

Emile  Nathan,  for  respondent :  The  applicant  has  not  shown 
sufficient  grounds  for  an  interdict.  He  must  show  that  he  has 
a  clear  right,  that  the  respondent  has  actually  committed  an 
injury,  and  that  there  is  no  other  ordinary  remedy  by  which  he 
can  be  protected  (Van  der  Linden,  Inatitut^a,  3,  4,  7, ;  see  also 
Van  Zyl's  Judicial  Practice,  p.  35S).  Applicant  must  show  that 
he  has  no  other  remedy.  In  this  case,  after  the  termination  of 
the  lease,  the  licence  vested  in  the  owner.  It  attaches  to  the 
property,  for  it  was  granted  in  respect  of  the  White  Horse  Bar. 

P,  M.  Beyers,  in  reply :  The  lea^e  hag  been  transferred  to 
Jeffrey,  who  is  now  arranging  to  transfer  it  to  Crichton.  The 
premises  are  not  licensed,  but  the  person  who  held  it  is.  Every- 
thing possible  has  been  done  to  meet  the  respondent,  but  he  will 
do  nothing,  and  applicant  had  to  come  to  the  Court  to  protect 
his  interests. 

Smfth,  J. : — I  am  not  satisfied  that  this  is  a  matter  in  which 
an  interdict  should  be  granted.  Applicant  has  stated  that  the 
licence  for  the  premises  was  transferred  to  Jeffrey,  the  re- 
spondent, and  he  points  to  the  notice  of  the  application  to  be 
made  for  the  transfer  from  Jeffrey  to  Crichton.  There  are 
affidavits  filed  both  by  Jeffrey  and  Crichton,  and  they  both 
swear  that  the  licence  was  in  the  name  of  Masson,  and  had  not 
been  transfen*ed  to  the  name  of  Jeffrey,  and  that  the  advertise- 
ment was  inserted  by  mistake,  Jeffrey  thinking  that  the  licence 
had  been  transferred  to  him.  It  is  the  duty  of  the  applicant 
to  make  out  a  clear  case,  and  I  do  not  think  this  has  been 
done,  and  therefore  the  application  will  be  refused.  I  make  no 
order  as  to  costs,  as  the  respondent  did  not  reply  to  the  letter 
sent  to  him  by  the  applicant's  attorney.     He  'had  allowed  the 
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notice  to  appear  in  the  papers,  and  the  applicant  had  seen  it, 
and  thought  that  the  licence  was  in  respondent's  name,  and  that 
it- was  a  partnership  asset.  The  applicant  had  therefore  written 
to  Jeffrey  on  the  27th  May  stating  that  he  would  have  to  ap- 
ply to  Court  on  the  matter,  but  no  notice  was  taken  of  this 
letter  by  Jeffrey.  If  Jeffrey  had  come  to  the  applicant  and 
explained  that  a  mistake  had  been  made,  applicant  would  have 
known  what  the  position  was,  and  would  perhaps  not  have  come 
to  the  Court. 

Application  refused  ;   no  order  as  to  costs. 

Applicant's  Attorneys :  Qiiin  and  0*Hea  ;  Respondent's  At- ' 
torneys:  Bauinann  and  GilfiUan. 
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1902.    June  6,  10.    Smith,  J. 

liar  Go/d. — Releas*'. — JurMirtum. — Pntclanuition  No,  6,  1901. 

The  Court  has  jurisdiction,  under  sections  16  and  17  of  the  Adminis- 
tration of  Justice  Proclamation,  No.  14,  1902,  to  grant  an  order 
for  the  release  of  bar  gold  deposited  with  one  of  the  Transvaal 
banks  in  accordance  with  the  military  Proclamation  of  June  2, 
1900.  "  • 

This  was  an  application  for  an  order  on  the  African  Banking 
Coi-poration,  Limited,  calling  on  them  to  deliver  to  applicant 
certain  two  bars  of  gold  which  he  had  deposited  with  the  bank. 

Applicant's  petition  was  in  the  following  terms : — The  petition 
of  Joseph  Jackson,  of  Johannesburg,  humbly  sheweth:  That  your 
petitioner  was  a  burgher  of  the  late  South  African  Republic,  but 
surrendered  at  Meyerton  Station,  Varkensfontein,  district  Heidel- 
berg, in  June,1900,and  since  1900  has  lived  and  remained  in  Johan- 
nesburg. That  during  the  month  of  March,  1900,  your  petitioner 
sold  to  the  Government  of  the  late  South  African  Republic,  and 
delivered  to  the  said  'Government,  certain  goods  of  the  aggregate 
value  of  £6,946  Os.  6d.,  particulars  whereof  are  set  forth  in  the 
statement  of  account  attached  to  the  annexuras  hereto.  That  on 
the  18th  and  19th  days  of  April,  1900.  the  said  accounts  were 
passed  by  the  said  late  Government  as  correct, and  the  respecti\e 
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amounts  thereof  were  authorised  to  be  paid  to  petitioner,  as  will 
appear  from  the  said  annexures.  That,  as  will  appear  from  the 
marginal  receipt  signed  by  petitioner  on  the  25th  day  of  April. 

1900,  in  annexure  6.  the  said  late  Government  paid  to  petitioner 
on  account  of  his  claim  of  £6,946  Os.  6d.  the  sum  of  £1,547  18s. 
thus  leaving  a  balance  of  £5,398  2s.  6d.  due  to  him.  That 
on  the  8th  of  May,  1900,  the  Government  of  the  said  late 
Republic  paid  and  delivered  at  Pretoria  in  satisfaction  of  the 
said  balance  of  £5,398  2s.  6d.  two  bars  of  raw  gold  Nos.  817a 
and  862a,  weighing  in  the  aggregate  1,488*79  ozs.  gross,  as  will 
appear  from  a  copy  of  a  receipt  dated  the  8th  of  May,  1900, 
given  by  petitioner  to  the  said  late  Government,  and  hereto 
annexed.  That  the  value  of  the  said  two  bars  of  raw  gold  was 
£5,479  17s.  6d.  as  will  appear  from  a  certificate  of  the  Mint 
Master  of  the  said  late  Government,  copy  whereof  is  hereto 
annexed.  That  petitioner  thereupon  paid  to  the  said  late 
Government  the  sum  of  £81  15s.  being  the  difference  between 
the  vale  of  the  said  bars  of  gold  and  the  balance  of  £5,398  28.  6d. 
due  to  hinf.  That  petitioner  prays  leave  to  annex  to  this  his 
petition,  and  in  support  thereof,  the  affidavit  of  Walter  Emanuel 
Niemeyer,  of  Pretoria,  employed  in  the  office  of  the  Controller 
of  the  Treasury  in  Pretoria,  dated  on  the  21st  day  of  November, 

1901.  That  petitioner  also  annexes  hereto  a  certificate  of  de- 
livery to  him  of  the  aforesaid  two  bars  of  gold,  signed  by  the 
aforesaid  Mint  Master.  That  in  pursuance  of  the  Proclamation 
of  the  2nd  of  June,  1900,  issued  by  the  military  authorities  in 
the  JoJumn^ahurg  Gazette,  your  petitioner  deposited  the  said  two 
bars  of  gold,  marked  817a  and  862a,  with  the  African  Banking 
Corporation,  Lfd.,  in  Johannesburg,  for  safe  custody,  as  will 

*  appear  from  the  receipt  of  the  said  Corporation  hereto  annexed. 
That  the  said  two  bars  of  raw  gold  are  the  lawful  and  absolute 
property  of  your  petitioner,  and  that  no  person  whomsoever  is 
interested  therein.  Wherefore  your  petitioner  prays  that  it 
may  please  this  Honourable  Court  to  direct  and  authorise  the 
African  Banking  Corporation  of  Johannesburg  to  deliver  to  or 
hold  at  the  disposal  of  your  petitioner  the  said  two  bars  of  raw 
gold,  Nos.  817a  and  862a,  weighing  together  1,488*79  ozs.  gross, 
now  lodged  for  account  of  your  petitioner  with  the  said  African 
Banking  Corporation. 
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Seward  Brice,  K.C.,  for  applicant :  There  is  no  opposition  on 
the  part  of  the  Government  to  the  granting  of  the  order. 

[Smith,  J. :  This  seems  to  me  to  be  quite  a  question  of  pro- 
cedure. What  is  there  laid  down  in  the  Rules  of  Court  that 
enables  me  to  make  this  order  ?  It  seems  to  me  that  the  pro- 
cedure laid  down  in  Transvaal  Proclamation  No.  6, 1901,  does 
not  apply  to  this  Court.  Assuming  that  the  Proclamation  did 
not  exist,  anjd  you  came  to  me  for  this  order,  would  I  have  any 
authority  to  make  th^  order  ?] 

SeiiKird  Brice :  A  petition  to  the  Court  to  have  a  person's 
property  handed  over  to  him  by  the  holder,  who  has  no  objection 
to  handing  it  over,  gives  the  Court  the  right  to  make  the  order. 
Section  16  of  the  Administration  of  Justice  Proclamation,  1902, 
gives  the  Court  power  to  deal  with  all  matters. 

[SMrrH,  J. :  What  would  the  ordinary  proceeding  of  this  Court 
be  if  this  Proclamation  No.  6,  1901,  had  not  existed  ?  I  could 
not  give  an  order  restraining  the  bank  from  remaining  in 
possession  of  the  property]. 

Seward  Brice :  I  think  the  Court  could  grant  that. 

[Smith,  J. :  I  am  at  a  loss  to  know  what  I  can  and  what  I 
cannot  do  in  such  matters.  I  see  that  the  Special  Criminal 
Court  referred  this  case  to  the  High  Court.  According  to  sub- 
section (e)  of  clause  4  of  the  Proclamation  No.  6,  1901,  the 
Special  Criminal  Court  may,  "  if  in  their  opinion  the  application 
cannot  be  satisfactoHly  determined,  direct  that  it  be  detennined 
by  an  action  to  be  brought  in  the  Supreme  Court  or  High  Court 
of  this  Colony  when  established."  Would  not  tliat  mean  that 
the  applicant  would  have  to  proceed  in  tliis  matter  by  way  of 
action  ?] 

Sexixird  Brice  submitted  that,  as  there  was  no  opposition,  the 
Court  would  grant  the  order. 

Cur.  Adv.  Vidt, 

Fostea  (June  10): — 

Smith,  J. :  This  is  the  application  of  J.  Jackson  for  an  order 
on  the  African  Banking  Corporation  to  deliver  up  possession  of 
two  bars  of  raw  gold,  of  the  value  of  £5,479  17s.  6d.,  deposited 
by  him  with  the  bank  in  pursuance  of  Government  notice  of 
2ud   June,    1900.      My  attention    having    been   called   by    the 
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Registrar  to  the  fact  that  a  similar  application  Iiad  been  made 
with  respect  to  this  gold  to  the  Special  Criminal  Court  and 
refused,  I  took  time  to  look  into  the  matter  and  to  consider  the 
question  of  procedure.  It  appears  from  the  records  that  on  the 
application  of  the  present  applicant  a  rule  nisi  was  granted  by 
the  Special  Criminal  Court  on  the  6  th  November,  1901.  The 
rule  and  other  documents  specified  in  sub-section  (c)  of  section  4 
of  Proclamation  No.  6,  of  1901,  were  duly  published,  as  directed, 
in  the  Johannesburg  Gazette^  and  on  the  return  day  named  in  the 
rule  the  Government  solicitor  was  the  only  person  claiming  to 
be  intere8te4  who  appeared.  The  record  does  not  state  that  he 
actually  opposed  the  application,  though  it  is  clear  that  he  did 
not  appear  and  consent,  as  the  Court  discharged  the  rule  nm 
and  referred  the  matter  to  the  High  Court.  I  was  doubtful  as 
to  what  the  eifect  and  meaning  of  this  order  was.  It  appeared 
to  me  that  if  it  was  intended  as  an  order  under  sub-section  (e)  of 
section  4  of  the  Proclamacion,  the  applicant  would  have  no 
option  save  to  bring  his  action.  The  order  does  not  dffect  the 
bringing  of  an  action  in  so  many  words,  and  the  Registrar 
informs  me  that  that  was  not  the  intention  of  the  Court.  The 
Proclamation  establishing  the  High  Court  and  this  Court  was 
not  published  at  the  date  of  this  order,  and  it  may  be  that  the 
Judges  of  the  Special  Criminal  Court  contemplated  that  the 
High  or  Supreme  Court  referred  to  in  Proclamation  No.  6  of 
1901,  when  established,  would  have  jurisdiction  to  deal  with 
these  applications.  I  am  justified  in  thinking  that  the  Special 
Criminal  Court  did  not  direct  the  applicant  to  proceed  by  way 
of  action,  and  thus  one  difficulty  is  cleared  out  of  the  way. 
On  the  10th  April,  1902,  the  Administration  of  Justice 
Proclamation  was  promulgated,  which  provided  that  from  and 
after  the  date  notified  by  the  Governor  for  the  opening  of  the 
High  Court  and  of  this  Court,  the  jurisdiction  in  all  civil 
matters  and  proceedings  vested  in  the  Special  -Criminal  Courts 
at  Pretoria  and  Johannesburg  shall  be  absolutely  abolished, 
cease  and  determine  (section  43),  and  goes  on  to  provide  that 
proceedings  pending  in  these  Courts  may  be  "  proceeded  upon  " 
in  the  High  Court  of  the  Transvaal.  This  matter  was  not 
pending,  as  the  Special  Criminal  Court  had  heard  it,  and  refused 
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to  make  an  order ;  so  the  application  is  made  de  novo  to  this 
Court.  There  in  no  question  that .  thin  Coui*t  has  jurisdiction 
under  sections  16  and  27  of  the  Proclauiation.  The  procedure 
laid  down  for  the  Special  Criminal  Court  by  Proclamation  No.  6 
of  1901,  with  regard  to  such  matters  an  the  one  now  before  me, 
is  not  applicable  to  this  Court ;  and,  not  being  familiar  with  the 
practice  of  the  Courts  here,  I  was  not  clear  a«  to  whether,  in  the 
absence  of  any  special  rules  of  Court,  this  was  a  matter  to  be 
dealt  with  upon  application.  Having  looked  into  it,  I  think 
that  it  is.  So  far  as  I  can  gather,  a  wide  discretion  is  exercised 
by  the  Courts  as  to  what  matters  may  be  dealt  with  ou 
application,  and  it  seems  clear,  at  all  events,  that  any  purely 
ex  paiie  mMAT  may  be  so  dealt  with.  Prima  faeie,  no  other 
person  than  the  applicant  is  interested  in  this  gold ;  the  African 
Banking  Corporation,  with  whom  it  was  deposited  under  the 
terms  of  the  Uovernment  notice,  has  no  interest  in  it,  and  would 
doubtless  be  only  too  glad  to  give  up  its  custody  to  anyone 
authorised  to  receive  it ;  and  if  any  other  rights  of  the  parties 
could  not  conveniently  be  decided  on  the  hearing  of  the 
application,  the  Court  could  direct  an .  action  to  be  brought. 
The  matter,  therefore,  being  one  to  be  dealt  with  on  application, 
is  to  be  dealt  with  differently  to  any  other  application  which 
may  be  brought  before  the  Court.  Such  mattera  as  the  present 
arise  from  a  tempDrary  state  of  things,  which  must  soon  pass 
away;  and  though  the  procedure  laid  down  to  regulate  the 
applications  to  the  Special  Criminal  Court  has  not' been  made 
applicable  to  this  Court,  or  the  High  Co^rt  by  the  Adminis- 
tration of  Justice  Proclamation,  still  I  think  that  regard  should 
be  had  to  the  reasons  which  led  to  the  establishment  of  that 
procedure.  The  object  aimed  at  was  undoubtedly  to  secure 
that  ample  notice  should  be  given  to  the  public  of  an  application 
for  the  release  of  the  bars  of  raw  gold,  which  individuals,  in 
whose  custody  they  were  were  forbidden  to  export,  and  were 
compelled  to  deposit  in  some  bank.  In  my  opinion  it  would  be 
the  duty  of  this  Court  to  grant  such  applications,  subject  to  the 
like  sufficient  notice  being  given  to  allow  of  persons  entitled  to 
claim  coming  in  to  establish  their  claims.  The  notice  provided  by 
Proclamation  ,No.  6,  1901,  would  appear    to  be  ample,  and  I 
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should  be  inclined,  in  ordinary  cases,  to  follow  the  same 
procedure.  In  the  present  case,  however,  there  are  special 
circumstanoes  which  lead  me  to  think  that  so  long  a  notice  is 
not  requisite.  A  rule  nUi  having  been  granted  by  the  Special 
Criminal  Court,  and  having  been  already  published  four  times 
in  the  Johanne^urg  Oazetie  in  November  and  December  last, 
calling  on  persons  interested  to  appear,  the  Government  solicitor 
alone  appeared.  Mr.  Brice,  who  appears  for  the  applicant,  iti- 
forms  me  that  the  matter  having  been  further  gone  into,  the 
Government  solicitor  will  no  longer  oppose  the  application.  I 
do  not  know  whether  anything  is  likely  to  have  occurred  be- 
tween November  and  the  present  time ;  but  though  I  do  not 
feel  at  liberty  to  make  an  order  absolute  now.  I  will,  under 
the  circumstances,  grant  a  rule  nisi,  returnable  this  day  fort* 
night,  and  direct  that  one  publication  of  the  rule  and  the  other 
documents  in  the  case,  conformably  to  sub-section  fc)  of  section  4 
of  Proclamation  No.  6  of  1901,  be  made  in  the  Oovemment 
Gazette,  If  on  the  return  day  no  cause  is  shown,  and  I  am 
satisfied  by  affidavit  that  the  opposition  of  the  Government 
solicitor  is  withdrawn,  I  shall  be  prepared  to  make  the  rule 
absolute. 

Postea  (June  24),  the  rule  was  made  absolute  without  op- 
position. 

Applicant's  Attorney :  F.  C.  Diunat 


BURMESTER  and  OTHERS  v.  MacCOLL  and  the 
AFRICAN  LANDS  COMPANY,  Limited. 

1902.    May  20,  Jane  13  and  17.    Smith,  J. 

ItiterdicL — Sale  o/lmtd. — Traturvaaf  Froclamatwii  Xo.  8  of  1902,  «fc». 
28,  30. — Agency, — Authority. — Specific  performance. 

The  owner  (A)  of  certain  property  gave  B  a  letter  in  the  foUowing 
terms  :  "  In  consideration  of  the  sum  of  one  guinea  now  paid  to 
me,  I  hereby  offer  you  the  whole  of  my  property  in  Johannesburg 
for  the  sum  of  twenty-two  thousand  pounds  sterling  cash,  I  paying 
half  your  conmiission  of  five  per  cent,  as  seller,  and  binding  my- 
self to  give  you  legal  transfer  as  soon  as  same  oan  officially  be 
given,  the  rents  from  the  said  property  to  be  drawn  by  me  till 
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the  transfer  is  completed.  This  offer  to  remain  in  force  for  the 
period  of  fourteen  days."  The  period  of  the  offer  contained  in  the 
foregoing  letter  was,  in  consideration  of  a  farther  payment  of  £10, 
extended,  and  A  gave  B  the  following  .receipt :  "  Received  from 
B  the  sum  of  ten  pounds  sterling  in  settlement  of  option,  granted 
to  him  for  the  sale  of  my  property."  Heldy  that  the  terms  of  the 
foregoing  documents  imported  not  merely  an  option  to  B  to 
purchase  the  property,  hut  contained  an  authority  empowering 
B  to  sell  the  property  to  third  persons. 

Where  a  person  is  empowered  to  sell  property,  he  will  have  authority 
to  sign  a  contract  of  sale. 

Where  it  is  sought  to  ohtain  an  interdict  restraining  transfer  of  landed 
property,  pending  action  to  obtain  transfer  of  such  property  by 
way  of  specific  performance  of  a  contract  of  sale,  and  there  is 
no  reason  to  th^k  that  the  remedy  by  way  of  damages  would 
be  adequate,  the  Court  will  grant  an  interdict  restraining  trans- 
fer, pending  such  action  for  specific  performance. 

This  was  au  application  to  make  absolute  a  provisional  in- 
terdict. 

The  petition  of  applicants  (Wilhelm  Emil  Burmester,  Bension 
Aaron,  and  Philip  Charles  Jacobsohn,  was  in  the  following 
terms : — 

(1)  Tliat  your  petitioners  are  all  residents  of  Johannesburg, 
Transvaal.  (2)  That  one  Daniel  MacCoU  is  likewise  a  resident 
of  Johannesburg.  (3)  That  one  Samuel  Rosenthal,  of  Johannes- 
burg, was  under  written  authority  appointed  the  agent  or 
representative  of  the  said  Daniel  MacCoU  for  the  sale  of  certain 
properties,  being  stands  Nos.  1,083,  1,085,  1,087,  1,089, 1,198, 
1,199,  1,200,  1,201,  1,203,  1,202,  1,207,  1,208,  1,091,  1,092,  and 
1,093,  Johannesburg;  and  stands  191  and  138,  Doomfontein,  all 
with  the  buildings  and  erections  thereon.  Your  petititioners 
crave  leave  to  refer  to  the  affidavit  of  Samuel  Rosenthal,  of 
Johaunesjburg,  of  even  date,  together  with  the  annexures  there- 
to, as  setting  forth  the  full  particulars  of  such  authority,  (4) 
On  the  6th  day  of  May,  1902,  your  petitioners  entered  into  the 
written  contract  of  purchase  and  sale,  more  fully  detailed  in  the 
affidavit  of  the  said  Samuel  Rosenthal,  hereunto  annexed,  and 
the  annexures  thereto  attaclied.  (5)  That  as  appears  from  the 
affidavit  of  the  said  Samuel  Rosenthal,  the  said  Daniel  MacCoU 
cjutirmed  the  said  contract  of  sale  on  ^several  occasions,  and  on 
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the  8th  May,  1902,  he  confirmed  the  fuiid  contract  in  the 
presence  of  two  of  your  petitioners,  to  wit,  Bension  Aaron  and 
Philip  Charles  Jacobsohn.  (6)  That  the  said  Daniel  MacColl, 
notwithstanding  repeated  requests,  has  failed  to  come  and  sign 
the  necessary  papers  to  enable  transfer  to  be  passed  to  your 
petitioners  on  the  opening  of  the  Transfer  Registry  on  the 
20th  May,  1902.  (7)  That  your  petitionera  have  discovered 
that  on  the  9th  May,  1902,  the  said  Daniel  MacColl  did  enter 
into  a  written  agreement  with  the  African  Lands  and  Investment 
Company,  Ltd.,  purpoiting  to  sell  to  the  said  company  the  self- 
same stands  as  yoUr  petitioners  have  purchased  by  deed  of  sale 
of  the  6th  Mayi  1902,  but  for  the  sum  of  £22,600  sterling,  being 
£500  in  excess  of  the  price  payable  by  your  petitioners. 
(8)  That  your  petitioners  believe  that  the  said  Daniel  MacColl 
intends  to  avoid  his  obligation  to  your  petitioners,  and  intends  to 
transfer  to  the  said  African  Lands  and  Investment  Company, 
Ltd.,  the  propei*ties  hereinbefore  mentioned,  and  purchased  on 
the  6th  May,  1902,  by  your  petitioners,  the  more  so  in  view  of 
the  letter  of  the  15th  May,  1902,  addressed  by  the  firm  of  Lance 
and  Hoyle,  solicitors  for  the  said  Daniel  MacColl,  to  the  said 
Samuel  Rosenthal,  and  annexed  to  his  affidavit  aforesaid, 
wherein  the  said  Daniel  MacColl  takes  up  the  position  denying 
the  authority  of  the  said  Samuel  Rosenthal  to  sell  as  afore- 
mentioned. (9)  That  your  petitioners  intend  to  forthwith  take 
action  in  this  Honourable  Court  against  the  said  Daniel  MacColl 
for  transfer  of  the  properties  purchased  as  aforesaid.  (10)  That 
your  petitioners  desire  to  prevent  the  said  Daniel  MacColl  from 
transferring  or  otherwise  dealing  with  the  properties  purchased 
by  your  petitioners  as  aforesaid,  pending  judgment  in  an  action 
to  be  instituted  as  aforesaid  in  this  Honourable  Court  against  the 
said  Daniel  MacColl  for  transfer-  of  the  properties  purchased  as 
afore-mentioned.  (11)  That  your  petitioners  have  caused  a 
caveat  to  be  lodged  with  the  said  African  Lands  and  Investment 
Company,  Limited,  the  Registrar  of  Deeds,  and  the  Registration 
of  Mining  Rights  Johannesburg. 

Petitioners  accordingly  prayed  for  an  interdict  restraining 
transfer  of  the  properties  in  question,  pending  action. 

The  petition  was  supported  by  the  affidavit  of  Samuel  Kosen-' 
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thai,  which  alleged :  (1)  That  on  or  about  the  30th  December^ 

1901,  and  in  consideration  of  the  sum  of  £2  2s.  paid,  one  Daniel 
MacCoU,  of  Johannesburg,  granted  me,  in  writing,  an  authority 
to  sell  certain  17  stands  in  Johannesburg.  The  authority  or 
option    to    sell   was   to   hold   good    until   the    31st   January, 

1902.  It  was  as  follows :  "  Johannesburg,  30th  December,  1902, 
£2  2s.  In  consideration  of  having  received  the  sum  of  two 
guineas  sterling,  I  hereby  empower  Mr  Samuel  Rosenthal,  of 
Johannesburg,  to  sell  the  whole  of  my  property  in  Johannesburg, 
as  per  list  handed  to  him,  signed  by  me,  for  the  sum  of  twenty- 
six  thousand  pounds  sterling  (£26,000),  mode  of  payment  to  be 
mutually  agreed  upon,  he  to  receive  the  commission  of  5  per  cent, 
on  the  purchase  price.  This  option  to  hold  good  till  the  Slst 
(thirty-first)  of  January  (31st  January,  1902).  Should  *.he  property 
be  sold  alter  this  day  by  him  or  any  other  person,  provided  this 
sale  takes  place  within  3  months  (three  months)  after  the  expira- 
tion of  this  option  the  above-named  commission  of  5  per  cent, 
shall  be  payable  to  him  as  though  the  business  had  been  done. 
D.  MacCoU  (as  witnesses)  Arnold  Lipman,  J.  Davidson."  (2)  The 
afore-mentioned  option  or  authority  to  sell  having  lapsed,  I,  oh 
the  12th  February,  1902,  and  for  valuable  consideration  given, 
obtained  from  the  said  Daniel  MacCoU  a  new  written  (^tion  or 
authority  to  so  deal  with  the  afore-mentioned  properties,  but  on 
this  occasion  for  a  lower  pi  ice,  to  wit,  for  £22,000  sterling,  I 
to  receive  as  commission  2^  per  centum  on  such  amount.  The  said 
authority  reads  as  follows: — ''Johannesburg,  12th  February, 
1902.  Mr.  Samuel  Rosenthal,  Johannesburg.  Re  my  property 
of  17  stands  and  20  houses.  Dear  Sir, — In  consideration  of  the 
sum  of  one  guinea  now  paid  to  me,  I  hereby  offer  you  the  whole 
of  my  property  in  Johannesburg  for  the  sum  of  twenty-two 
thousand  pounds  (£22,000)  sterling  cash,  I  paying  half  your 
commission  of  five  per  cent  as  seller,  and  binding  myself  to  give 
you  legal  transfer  as  soon  as  same  can  officially  be  given,  the 
rents  from  the  said  property  to  be  drawn  by  me  till  the 
transfer  is  completed.  This  ofier  to  remain  in  force  for 
the  period  of  fourteen  days  (14  days).  Kindly  acknowledge 
receipt  by  return. — Yours  truly,  D.  MacColl."  Such  option 
or  authority,   expired    after    fourteen     days    from    the    date 
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thereof,  but  on  the  10th  April,  1902,  the  said  Daniel  MacCoU,  in 
consideration  of  £10  to  be  paid  him,  renewed  the  said  option  on 
authority  by  written  indorsement  on  the  margin  thereof,  so  as 
to  extend  it  to  the  15th  May,  1902.  The  said  sum  of  £10  was 
duly  paid  by  me  to  the  said  Daniel  MacCoU,  who,  on  the  15th 
April,  1902,  gi-anted  to  me  the  following  receipt : — "Received 
from  Mr.  S.  Rosenthal  the  sum  of  ten  pounds  (£10)  sterling  in 
settlement  of  option  granted  to  him  for  the  sale  of  my  property. 
Johannesburg,  15th  April,  1902.— D.  MacCoU."  (3)  Acting  in 
terms  of  and  under  the  said  written  option  or  authority  to  sell 
of  the  12th  February,  1902,  as  so  extended  and  renewed  on  the 
10th  April,  1902,  which  extension  renewed  or  extended  my  right 
to  the  15th  May  1902, 1,  on  the  6th  May,  1902,  by  written  con- 
tract of  sale  and  purchase  sold  the  properties  to  W.  E.  Burmester, 
B.  Aaron,  and  P.  C.  Jacobsohn  for  the  sum  of  £22,000  sterling,  in 
manner  as  set  forth  in  the  said  written  contract  of  sale  and 
purchase.  The  alleged  contract  was  as  follows: — "Samuel 
Rosenthal,  Esq.,  Johannesburg.  On  behalf  of  myself  and  another, 
for  certain  of  the  properties  described  in  the  annexed  schedule 
and  on  behalf  of  a  third  person  for  the  balance  of  the  properties 
in  said  schedule,  I  offer  you  in  all  for  the  lot  of  properties  in 
schedule,  £22,000 ;  we  are  not  to  pay  you  any  commission.  You 
guarantee  MacCoU  signing  the  deed  of  sale  immediately  upon  my 
disclosing  the  principals  and  stating  the  division  of  the  price 
between  the  purchasers.  Johannesburg,  6th  May,  1902.  B.  Aaron. 
I  hereby  accept  the  above  oifer  in  terms  thereof.  S.  Rosenthal." 
On  this  agreement  was  the  following  indorsement : — "  I  declare 
P.  C.  Jacobsohn  to  be  purchaser  for  stand  1,083,  Johannesburg, 
and  staniis  Nos.  191  and  138,  Doomfontein,  with  myself  for  £2,000, 
and  rest  of  stands  to  W.  E.  Burmester  for  £20,000,  and  we  the 
further  undersigned  confirm  this.  B.  Aaron,  P.  Chas.  Jacobsohn, 
W.  E.  Burmester,  S.  Rosenthal."  T)ie  remainder  of  Rosenthal's 
afiidavit  was  similar  to  that  of  the  petitioners. 

The  respondent  MacCoU  alleged :  (1)  That  I  have  read  the 
petition  and  affidavit  of  Samuel  Rosenthal,  with  annexures  filed 
in  this  matter.  (2)  That  the  said  Samuel  Rosenthal  had  not  on 
the  6th  day  of  May,  1902,  or  at  any  date  subsequent  to  31st 
January,  1902,  any  authority  to  act  as  my  agent  in  entering 
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into  any  such  contract  of  sale  as  alleged.  (3)  That  the  docu- 
ment dated  the  30th  December,  1901,  which  was  an  authority  to 
sell  my  property,  lapsed  and  expired  by  effluxion  of  time  (except 
as  to  certain  right  to  commission  therein  mentioned)  on  the 
3l8t  January,  1902.  (4)  That  the  document  dated  the  12th 
February,  1902,  was  not  an  authority  to  the  said  Samuel 
Rosenthal  to  sell  my  said  property  on  my  behalf  to  third 
persons,  but  an  option  to  him  to  purchase  the  same,  and  to  take 
transfer  thereof  into  his  own  name,  and  the  reference  therein 
made  to  commission  was  intended  to  meet  my  liability  for  com- 
mission as  set  forth  in  the  document  of  30th  December,  1901. 
(5)  That  the  said  Samuel  Rosentlial  has  never  exercised  or 
purported  to  exercise  the  said  option  of  purchase  by  liimself , 
but  has  wrongfully  and  unlawfully  purported  to  act  as  my 
agent  in  making  a  sale  to  third  parties. 

The  replying  affidavits  of  applicants  reiterated  their  allega- 
tions, and  evidence  was  brought  to  show  that  MacColl  had  on 
several  occasion,  by  word  of  mouth,  confirmed  the  sale. 

The  affidavits  of  E.  H.  V.  Melvill,  one  of  the  mana^ng 
directors  of  the  African  Lands  and  Investment  Company,  and  of 
Walter  Evans,  showed  that  Evans  received  verbal  instructions 
from  MacColl  to  sell  the  property  in  question.  On  April  24, 
1902,  Melvill  wrote  to  Evans  offering  to  buy  the  property  for 
£22,500.  On  April  25,  1902,  Evans  wrote  to  Melvill  agreeing 
to  the  sale  on  behalf  of  MacColl.  On  May  9,  1902,  MacColl,  as 
sellor,  and  F,  D.  P.  Chaplin  and  E.  H.  V.  Melvill,  as  two  of  the 
directors  of  the  African  Landfl  and  Investment  Company, 
executed  a  deed  of  sale. 

The  main  issues  involved  in  the  case  were — ^firstly,  whether 
Rosenthal  only  had  an  option  to  purchase  or  an  authority  to  act 
as  agent;  secondly,  whether,  assuming  that  Rosenthal  was  an 
agent,  the  document  signed  by  Rosenthal  and  the  applicants 
constituted  a  valid  deed  of  sale  within  the  meaning  of  section  30 
of  the  Transfer  Duty  Proclamation  (Transvaal  No.  8,  1902);  and 
thirdly,  whether  the  agreement  of  Evans  with  Melvill  had 
priority  over  that  of  Rosenthal  with  applicants. 

J.  W.  Leonard,  K.C,  (Manfred  Nathan  with  him)  applied 
for  the  rule  to  be  made  absolute. 
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J.  D.  Fw^ster  (for  MacColl),  showed  cause : — ^The  applicants 
will  have  to  convince  the  Court  on  the  following  points  before 
they  can  succeed  in  their  application.  They  must  show  that 
they  have  a  clear  right  to  an  interdict,  and  that  there  was  no 
other  remedy  open  to  them  but  that  afforded  by  an  interdict. 
Their  case  rests  on  the  document  of  the  12th  February  last, 
which  they  ask  the  Court  to  believe  sets  up  a  contract  of 
agency,  whereby  Rosenthal  was  created  the  agent  for  MacColL 
But  I  contend  that  that  document  sets  up  no  such  right.  It  is 
only  an  option  to  Rosenthal  to  purchase  and  does  not  give  him 
the  right  to  act  as  agent  for  MacColl.  While  the  document  of 
the  30th  December,  1901,  which  had  lapsed  by  effluxion  of  time, 
reads  "  I  hereby  empower  Mr.  Samuel  Rosenthal,  of  Johannes- 
burg, to  sell  the  V^'hole  of  my  property  in  Johannesburg,"  that  of 
the  12th  February,  1902,  reads  "  I  hereby  otfer  you  the  whole 
of  my  property  in  Johannesburg."  These  last  words  are  simply 
the  offer  of  a  personal  right  .to  purchase,  and  do  not  constitute 
agency.-  With  regard  to  the  further  clause  in  the  document, 
reading  "  I  paying  half  your  commission  of  5  per  cent.,"  to  which 
my  learned  friend,  Leonard^  has  referred,  that  was  only  put  in 
as  MacColl,  in  the  goodness  of  his  heart,  wished  to  aUow 
Rosenthal  to  claim  commission ;  but  it  did  not  imjfly  that 
Rosenthal  was  appointed  as  MacCoU's  agent. 

[Smith,  J. :  But  it  is  rather  a  round-about  way  of  putting 
it]. 

J.  D,  Forster:  The  marginal  note,  dated  10th  April,  on  the 
document  of  -12th  Feb.,  1902,  reads  "I  hereby  extend  this  option 
till  the  •  15th  of  May."  The  word  "  option "  has  acquired  a 
technical  meaning  on  these  gold  fields,  and  is  used  here  in  that 
technical  sense.  I  do  not  think  that  the  receipt  dated  15th 
April,  1902,  reading  **  in  settlement  of  option  granted  to  him 
[Rosenthal]  for  the  sale  of  my  property,"  could  be  used  as  an 
argument  against  MacColl,  as  it  depends  upon  the  way  one 
regards  the  word  "  sale,"  which  might  mean  a  sale  by  Rosenthal, 
or  it  might  equally  well  mean  the  sale  from  MacColl  to 
Rosenthal.  I  contend  that  there  is  no  agency  established,  and 
•the  applicants  themselves  clearly  show  that  there  was  no  agency. 
They-  endeavour  by  a  series  of  affidavits  to  show  tliat  the 
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intention  of  the  parties  was  that  Rosenthal  should  act  as  agent, 
.  and  they  attempt  to  alter  and  vary  the  contents  of  a  written 
document.  Tlie  document  was  signed,  atid  prior  to  its  being 
signed  the  applicants  had  come  to  the  decision  that  it  was 
intended  to  be  i-ead  in  a  paiticular  way.  The  applicants  were  so 
clearly  of  opinion-  tliat  there  was  no  agency,  that  they  wanted 
MaeColl  to  confirm  the  acts  of  his  alhged  agant 

/.  W.  Leonrnxl,  K.C.:  We  did  not  ask  him  to  confirm  the  sale. 
We  wanted  him  to  sign  tlie  documents  to  enable  transfer  to  be 
passed. 

J.  D.  Foreter:  Three  gentlemen  went  and  tried  to  get 
MacCoU  to  confirm  the  document.  They  wanted  MacColFs 
signatui-e  to  it.  Rosenthal  says  he  showed  MacCoU  the  draft 
deed,  and  MacCoU  confirmed  it ;  yet  this  is  not  suflicient  for 
Jacobsohn  &  Co.  On  the  document  of  the  (ith  May  there  is 
clearly  no  intention  to  obtain  from  MacCoU  himself  his  signature 
to  the  deed  of  transfer,  as  it  reads  "  you  guarantee  to  obtain 
from  MacCoU,  Sic"  Tliat  is  a  clear  confession  tliat  there  was  no 
such  agency.  MacCoU  says  he  did  not  confirm  the  sale.  He 
could  not  have  confirmed  it,  because  if  there  was  this  confirmation 
on  the  6th  of  May,  or  the  8th  or  9th  of  May,  wliat  was  the 
nece^ssity  on  the  13th  of  May  for  Rosenthal  to  wiite  to  MacCoU 
stating  that  he  himself  had  signed  the  deed  of  transfer.  If  there 
was  any  doubt  about  confirmation,  if  there  was  anything  to  Ixj 
feared,  why  is  tliat  letter  of  the  13th  May  silent  about  those 
interviews  tliat  are  said  to  have  taken  place  ?  It  is  perfectly 
clear  that  up  to  tlie  13th  of  May,  MacCoU  had  not  confirniKl  it. 
He  had  signed  no  deed  of  nale,  but  Rosenthal,  acting  no  doubt 
under  legal  instructions,  actually  without  any  authority  fmm 
MacCoU,  tells  him  "  I  have  signed  the  deed  of  sale.'*  Looking  at 
the  way  MacCoU  had  been  run  after,  it  seems  as  if  MacCoU  was 
being  "  rushed  "  into  signing  a  deed  of  sale.  But  MacCoU  had  at 
this  time  really  sold  his  property  to  Melvill,  and  could  not 
possibly  liave  contemplated  a  siile  to  the  applicants.  Another 
ground  is  that  supposing  yj\ir  lordship  should  find  that  an 
agency  had  been  established  enabling  Ro^ntlial  to  sell,  yet  there 
has  been  no  sale  cotxun  lege.  By  the  30th  sec  of  Proclamation 
No  8  of  1902,  "  no  contract  of  sale  of  fixed  property  staU  be  of 
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any  force  or  effect  unless  it  be  in  writing  and  signed  by  the 
parties  thereto  or  by  their  agents  duly  authorised  in  writing.** 
Whatever  the  agency  established  by  the  document  of  12th  Feb. 
may  be,  there  certainly  is  not  any  authority  given  in  accordance 
with  the  terms  of  tliat  section.  If  there  has  been  no  written 
authority  from  MacColl  to  Rosenthal  to  .sell,  there  has  been  no 
sale.  It  lias  been  held  that  until  a  deed  h&s  been  signed  there 
is  a  lociM  potnifeiif'uft  (Leonard :  I  admit  that).  It  must  be 
shown  that  there  has  been  some  clear  authority  from  MacColl  to 
permit  Rosenthal  to  sign.  I  defy  my  learned  friend  to  show 
that  MacColl  has  ever  authorised  Rosenthal  to  sign  a  deed  of 
sale  or  any  document  on  his  behalf.  Yet  Rosenthal  states  that 
he  has  signed  a  deed  of  sale.  From  the  agieement,  dated  6th 
May,  signed  by  Aaron  and  Rosenthal,  it  will  be  seen  that  my 
learned  friend  is  completely  out  of  Court  Aaron  signs  for  him- 
self and  other  principals  who. are  undisclosed.  I  refer  your 
lordship  in  this  connection  to  sec.  28  of  Proclamation  No.  8  of 
1902,  which  reads  "  Every  sale  of  fixed  property  made  oUierwise 
than  by  auction,  and  every  lease  falling  under  the  provisions  of 
sub-sections  (2)  and  (3)  of  sec.  3  of  this  Proclamation,  in  regard 
to  yrhich  the  purchaser  or  lessee  shall  not  profess  to  purchase 
or  lease  for  himself  in  his  individual  capacity  shall  be  wholly 
null  and  void  unless  at  the  time  of  making  and  completion 
thereof  the  name  of  the  principal  for  whom  the  purchase  or 
lease  is  made  shall  be  disclased  and  inserted  in  the  contract 
which  may  be  made  in  regard  to  such  sale  or  lease."  If  that 
means  anything,  it  means  that  no  contract  of  sale  save  those  by 
auction  shall  be  with  undisclosed  principals.  The  time  of  making 
this  contract  was  the  6th  of  May.  At  the  bottom  of  the  contract 
is  what  my  learned  friend  says  discloses  the  principals,  but  we 
have  no  evidence  as  to  when  that  portion  was  added  to  the 
contract.  The  addition  to  the  document  has  been  written  in  a 
different  hand  and  is  not  dated,  and  therefore  the  document 
itself  being  the  contract,  and  hot  containing  the  names  of  the 
principals,  the  sale  is  absolutely  void.  If  parties  come  to  this 
Court  for  the  extraordinary  remedy  of  an  interdict,  they  must 
ishow  that  they  have  no  other  means  of  protecting  themselves. 
In  this  case  I  think  it  is  absolutely  impossible  for  my  learned 
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friend  to  say  his  client  would  be  unable  to  bring  an  action  in 
tliis  matter  and  to  ascertain  his  damages  and  to  recover,  if  he 
gained  his  case.  The  measure  of  his  damages  can  be  ascertained. 
He  himself  sets  it  out  in  his  documents.  As  he  cannot  say  he  is 
unable  to  obtain  a  remedy  otlierwise,  he  is  not  entitled  to  get  an 
intei-dict.  The  applicants  liere  have  a  perfectly  good  remedy  by 
way  of  action.  It  is  not  everybody  that  has  a  right  to  an 
interdict  I  refer  your  lordship  to  Tkonison  v.  Goodiaon 
(2  H.C.G.  60),  in  which  Mr.  Justice  Laurence  said,  "  Van  der 
Linden  lays  down  clearly  the  three  requisites  which  an  appli- 
cant for  an  interdict  must  be  invested  with.  Here  the 
applicants  are  not  i*emediless,  but  on  the  contrary  have  a  prompt 
and  efficacious  remedy  " — an  efficacious  remedy  can  be  obtained 
here.  I  also  refer  to  the  case  of  Druminond  v.  Alpass  (Buch 
1879,  p.  116) :  The  proper  course  for  applicant  is  to  bring  his 
action  for  damages.  There  is  no  suggestion  on  the  part  of  the 
applicants  that  respondent  would  not  be  able  to  pay  them.  I 
submit  applicant  has  not  shown  such  a  clear  right  as  would 
entitle  him  to  an  interdict,  and  I  ask  that  the  rule  nisi  be  set 
aside  with  costs. 

/.  G,  Aiiret  (for  the  African  Lands  and  Investment  Co., 
Ltd.):  I  submit  that  your  Lordship  will  have  to  decide  this 
ca.se  entirely  upon  the  documents  themselves  and  not  on  the 
allegations  in  the  affidavits.  The  option  was  given  to  Rosenthal 
pj^rsonally.  If  it  is  a  power  to  him  to  sell,  that  power  is  not  in 
accordance  with  the  formalities  and  usages  of  this  Court.  It 
ought  to  be  properly  drawn  up  and  attested.  It  has  become  an 
unwritten  law  that  a  power  of  attorney  must  be  witnessed  if  it 
be  taken  as  a  power  of  attorney ;  then  this  power  is  invalid  as  it 
was  not  duly  witnessed.  Secondly,  if  it  is  a  power  to  sell,  is  a  valid 
sale  concluded  by  the  document  of  6th  May,  1902  ?  I  say  it  is 
not,  as  the  requirements  of  the  law  have  not  been  fulfilled. 
When  a  sale  is  made,  the  disclosure  of  the  principals  must  be 
made  at  the  time  of  the  sale.  There  is  a  marginal  note  on  the 
document  stating  who  the  principals  are  ;  but  that  is  not  dated, 
and  there  is  no  evidence  to  show  when  that  note  was  made. 
Your  Lordship  must  come  to  the  conclusion  that  that  was  an 
afterthought.    The  applicants  in  the  document  actually  contract 
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that  the  disclosure  should  be  made  at  a  future  time;  thus 
showing  clearly  that  the  principals  were  never  disclosed,  and 
that  the  marginal  note  was  made  as  an  afterthought.  The 
document  is  not  a  deed  of  sale  and  it  is  absolutely  invalid. 
With  respect  to  the  third  issue,  the  sale  to  Melvill  has  been 
clearly  proved,  and  Melvill  signs  as  Managing  Director  of  the 
African  Lands  and  Investment  Company.  That  is  a  full  dis- 
closure of  the  principal.  The  sale  took  place  on  the  25th  and- 
26th  of  April,  while  the  sale  to  Rosenthal,  if  it  is  a  sale,  took 
place  on  the  6tli  of  May — some  10  days  later.  The  principle  of 
the  Roman-Dutch  law  must  hold  good  tlrnt  the  former  sale  has 
the  prior  right. 

[Smith,  J.:  But  the  second  clause  of  the  deed  of  sale  bj*' 
MacCoU  to  the  company  says  that  the  date  of  the  sale  is  "  the 
date  hereof ,"  that  is  the  9th  of  May]. 

J.  G.  A  iiret :  The  9th  of  May  is  the  date  of  the  contract 
The  existence  of  those  letters  had  been  forgotten,  and  I  submit 
that  those  two  letters  constituted  a  valid  contract  of  sale. 
Extreme  care  mast  be  exercised  in  granting  interdicts,  and  I 
submit  that  if  your  Lordship  thinks  any  other  remedy  can  be 
found  for  the  applicants,  the  interdict  should  l>e  refused. 

Saul  Solomon  (following  on  the  same  side) :  I  submit,  first, 
that  there  never  was  a  contract  of  sale,  on  the  ground  tliat 
Rasenthal  was  never  appointed  agent.  iSecondly,  there  never 
was  a  conti'act  of  20th  May  within  the  meaning  of  the  Pro- 
clamation. Thirdly,  there  was  a  sale  to  us.  Fourthly,  if  there 
was  a  sale  to  them,  our  sale  wivs  prior.  With  refei^ence  to  my 
first  point,  the  option  to  Rasenthal  was  to  buy  himself.  If  a 
purchaser  was  introduced  by  him  there  was  no  contraet  till  the 
principals  had  met  and  agreed.  But  whether  it  was  an  option 
to  buy  or  to  sell,  I  submit  that  it  is  not  a  contract  of  agency. 
Rosentlial  gave  consideration  for  the  contract  he  obtained.  As 
an  agent  he  would  liut  have  given  considnation.  If  he  did  sell 
he  could  come  in  and  claim  connnission.  but  he  could  not  sign  a 
document  and  bind  his  principal  by  it.  There  is  no  clear 
indication  that  Rosenthal  was  constituted  an  agent  to  bind 
MacColl.  I  submit  that  the  onus  is  upon  the  applicants  to 
show  that  Rosenthal  was  appointed  an  agent.      If  Rosentlial 
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was  an  agent  he  would  have  to  account  to  MacCoU  for  any 
surplus  over  the  pui*chase  pries  fixed  by  his  document;  but 
from  that  document  it  is  clear  that  if  he  had  found  a -pur- 
chaser for  over  the  amount  fixed  he  would  be  entitled  to  retain 
the  l>alance  liimsclf ;  and  if  so  entitled  he  is  not  an  agent.  The 
intention  of  the  partias  themselves  was  expressed  by  their 
subsequent  conduct.  They  made  eflbrts  to  secure  MacColFs 
confirmation  of  t)ie  sale  in  writing. 

./.  W.  LeAmovd,  K.C.:  What  we  wanted  was  MacCoU's  signa- 
tni-e  to  the  documents  to  enable  tran.sfer  to  be  effected. 

Haul  Sohmuju  :  Tlie  contract  of  tlie  6th  May  signed  by 
Aaron  and  by  Rosenthal  contains  the  words  : — "  You  guarantee 
MacColl  signing  the  deeds  of  sale."  Nowhere  is  there  any 
indication  that  applicants  believed  that  Rosenthal  had  power  to 
bind  MacCoIl.  If  there  was  no  agency,  I  submit  there  was  no 
sale  in  terms  of  the  Proclamation,  as  Rosenthal  was  not  an  agent 
duly  aathorlsei  in  writing.  I  submit  there  was  no  contract  on 
file  fith  of  May  within  the  meaning  of  the  Proclamation,  as  the 
principals  were  not  disclosed  and  the  contract  is  not  completed 
till  the  names  have  been  disclosed.  That  could  only  be  done  by 
reading  into  the  document  the  indorsement  upon  it,  which  is 
undated.  No  evidence  nmst  be  allowed  showing  on  what  date 
the  indorsement  was  made.  In  order  to  read  a  date  into  that 
indorsement  parol  testimony  would  have  to  be  allowed,  and 
that  cannot  be  done.  On  the  other  hand  it  is  clear  there  was  a 
valid  sale  to  Melvill  and  that  sale  was  prior  in  date  to  the 
alleged  sale  to  the  applicants.  The  contract  to  us  was  concluded 
as  soon  as  the  parties  were  at  one.  Our  contract  was  therefore 
concluded  on  the  26th  of  April  when  the  final  letter  from 
Melvill  'was  written.  I  submit  that  it  is  no  more  possible  for 
us  to  go  behind  the  words  of  the  letter  concluding  the  sale  than 
it  i6  to  go  beyond  the  terms  of  the  contract.  The  consensus  of 
the  parties  is  shown  by  that  letter*  See  tlie  case  of  Buxtoi}  v. 
East  (L.R.,  7  Exch.  pp.  1  and  27). 

J.  W.  Leonard,  K,C,,  (for  applicants) :  In  reply  to  my  learned 
friends  I  would  point  out  that  it  is  elementary  law  that  an 
interdict  can  be  obtained  restraining  transfer  where  an  action 
for  specific  performance   is   being  instituted,  as  in   this  case. 
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We  are  going  to  Hue  for  the  transfer  to  us  of  the  ground  m 
que8tion,  and  unlesH  an  interdict  is  granted  we  shall  be 
remediless  if  the  property  is  allowed  to  be  tiuusferred.  I  quite 
admit  that  if  it  be  allowed  that  these  documents  do  not 
constitute  an  authority  to  sell,  my  case  goes  by  the  board.  If 
Rosenthal  was  not  duly  authorised  in  writing  to  sell  we  have  no 
case.  We  must  take  the  whole  of  the  transactions  in  connection 
with  each  other.  The  first  document  allowing  31  days 
admittedly  constituted  agency  as  it  authorised  Rosenthal  "to 
sell  the  whole  of  my  property."  And  the  word  "option"  is  used 
in  the  first  letter.  It  means  that  an  irrevocable  power  of 
attorney  was  given  to  Rosenthal,  for  consideration,  by  MacCoIl. 
The  second  letter  reads  "  I  hereby  otter  you  the  whole  of  my 
propei-ty."  That  does  not  mean  that  Rosenthal  is  to  buy,  as  it  goes 
on  to  say  "  I  paying  you  half  your  commission  of  5  per  cent  as 
seller,"  and  the  receipt  of  15th  April  is  given  "  in  settlement  of 
option  granted  to  him."  RosenthaFs  option  therefore  was  to  sell 
the  property  and  to  get  his  commission,  and  I  contend  there  is 
sufficient  proof  to  constitute  agency.  The  evidence  that  MacCoU 
did  speak  to  Jacobsohn  and  Aaron  and  never  repudiated  the  sale 
is  important  as  bearing  out  the  construction  which  I  put  on  these 
documents.  He  did  not  repudiate  the  sale  at  all.  From  the 
affidavits  it  will  be  seen  that  it  is  very  material  that  the  facts  in 
this  connection  should  be  got  viva  voce,  and  this  can  only  be 
done-  in  the  action  for  specific  performance  of  the  contract  of  sale. 
I  contend  that  the  sale  was  valid  a&  initio.  Even  if  Rosentlial 
had  only  an  option  to  buy  this  property  up  to  the  15th  of  May, 
MacCoU  acted  in  fraud  of  Rosenthal  in  selling  to  some  one  else 
before  that  time  had  expired.  Section  28  of  the  Proclamation 
dealing  with  the  disclosure  of  principals  simply  means  that  if 
the  principals  are  not  disclosed  in  a  document  purporting  to  be  a 
deed  ofv^le  the  Court  will  treat  the  document  as  a  nullity.  As 
the  disclosure  is  made  on  the  face  of  the  document  of  6ih  May, 
tliere  is  a  disclosure  in  terms  of  the  section,  and  I  submit  there- 
fore that  the  deed  is  perfectly  valid.  My  learned  friend  says 
that  even  if  it  is  a  power  to  sell  it  is  not  a  power  to  sign.  If  it 
is  a  power  to  sell,  and  if  by  law  you  cannot  sell  unless  you  do  so 
in  writing,  of  course  it  implies  a  power  to  sign  also.    I  suggest 
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that  this  is  a  proper  case  for  au  interdict,  and  we  shall  be 
remedilesH  if  we  do  not  get  the  inteitlict. 

Cttr.  itdv,  viUt 

Postea  (June  17th :) 

Smith,  J.  :  Thin  is  an  application  to  make  absolute  a  rule 
nisi  operating  as  a  provisional  interdict,  granted  on  May  20th, 
calling  on  the  respondent  MacCoU  to  show  cause  why  he  should 
not  be  interdicted,  pending  action,  from  transferring  certain 
stands  with  the  buildings  thereon,  which  the  applicants  claim  to 
have  purchased  from  him  through  one  Rosenthal,  his  agent  The 
African  Lands  and  Investment  Company,  alleging  themselves  to 
be  purchasers  of  the  same  stands  from  MacCoU,  obtained  leave 
to  intervene,  and  they  and  MacCoU  resist  this  application  on  two 
grounds :  First,  that  applicants  have  shown  no  clear  right  to  the 
temporary  interdict  asked  for,  and  second,  that  they  have  another 
and  adequate  remedy  by  action.  The  arguments  addressed  to 
me  on  behalf  of  the  respective  respondents  to  a  certain  extent 
travelled  over  the  same  ground,  and  I  do  not  propose  to  deal  with 
them  separately,  but  shall  take  them  as  a  whole.  They  say  that 
the  applicants  have  shown  no  dear  right  because : 

(a)  Rosenthal  was  not  the  agent  to  sell,  but  only  had  an 
option  to  purchase ; 

(b)  The  alleged  sale  to  the  applicants  is  void  under  sections 
28  and  30  of  "  The  Transfer  Duty  Proclamation,  1902  ; "  and 

(c)  The  sale  to  the  respondent  company  was  prior  in  date  and 
must  prevail. 

The  first  point  depends  upon  the  construction  to  be  placed 
upon  the  document  of  the  12th  February,  1902.  I  am  of  opinion 
that  thef  construction  placed  upon  it  by  the  applicants  is  the 
correct  one,  and  that  it  is  an  authority  to  Rosenthal  to  sell,  and  not 
an  option  given  to  him  to  purchase.  I  cannot  reconcile  the  agree- 
ment to  pay  Rosenthal  a  commission  of  2|  per  cent,  with  the 
contention  that  the  document  is  an  option  to  him  to  buy.  Mac- 
CoU, in  his  affidavit,  says  that  the  mention  of  a  commission 
had  reference  to  his  liability  under  a  prior  authority,  dated  30th 
December,  1901,  granted  to  Rosenthal  to  sell  this  property',  which 
had  expired  by  effluxion  of  time,  but  under  which  lie -was  liable 
to  pay  Rosenthal  a  commission  of  5  per  cent,  if  a  sale  were 
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effected  by  him  or  any  other  person  within  three  months  from 
the  date  of  the  expiration  of  the  authority,  the  Slat  January.  I 
cannot  accept  this  expUumtion  or  bring  myself  to  believe  that 
MacCoIl  would,  if  he  were  offering  the  proporty  to  Rosenthal  as 
a  purchivRcr,  agree  to  pay  him  a  seller's  commission  of  2^  per 
cent.,  or  could  think  that  he  was  under  any  liability  to  pay 
R(i.senthal  a  commission  at  all  under  the  document  of  the  30th 
December  if  Rosenthal  himself  purchased  the  property.  The 
receipt  given  bj'  MacColl  for  the  £10  paid  4>y  Rosenthal  for  the 
extension  of  the  authority  or  option  to  the  15th  May,  is  also 
confii*matory  of  the  view  that  the  document  of  12th  February 
was  not  an  option  to  purchase,  but  an  authority  to  a  sell.  I  dis- 
mitted  that  no  weight  is  to  he  attached  to  the  term  "  option  " 
used  in  the  receipt.  The  same  expression  occurs  in  the  document 
of  30th  December,  which  is  admittedly  an  authority  to  sell,  and 
not  an  option  to.  purchase.  It  appears  to  me  to  be  unnecessary 
to  go  into  the  question  as  to  whether  MacColl  subsequently  con- 
firmed or  recognised  the  sale  to  the  applicants.  The  affidavits 
are  conflicting"  on  this  point,  and  it  is  a  question  of  fact  which  it 
would  be  impossible  to  decide  on  affidavit — ^if  it  were  necessary 
to  decide  it  at  all.  The  only  importance  of  the  matter  is  that  if 
MacColl  recognised  or  confirmed  the  sale  effected  through 
Rosetilbhal,  it  goes  to  show  that  Rosenthal  was  his  agent  to  sell, 
otherwise  he  would,  on  being  informed  of  the  sale,  at  once  have 
repudiated  the  transaction,  an^  stated,  as  he  does  now,  that\ 
Rosenthal  had  only  an  option  to  purchase.  It  is  difficult  on  the 
face  of  the  various  affidavits  to  believe  that  tlie  sale  to  the 
applicants  was  not  brought  to  the  knowledge  of  MacColl,  and 
that  he  did  uQt  dissent  from  it.  In  the  next  place,  I  am  of 
opinion  that  if  Rosenthal  was  empowered  to  sell,  he  would  have 
authority  to  sign  a  contract  of  sale,  and  that  this  transaction  is 
unaffected  by  section  30  of  the  Transfer  Duty  Proclamation.  The 
point  taken  under  section  28  of  this  Proclamation  does  not  seem 
to  uie  to  be  so  clear.  The  contract  of  sale  does,  as  a  matter 'of 
fact,  contain  a  statement  of  the  names  of  all  the  principals,  and  I 
am  asked  to  presume  that  the  names  were  added  subseijuently  to 
the  making  of  the  contract,  and  as  an  after-thought.  The  terms 
yf  the  letter  of  Ben.siun.  Aaron,  containing  the  offer  accepted   by 
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Rosenthal,  certainly  lend  colour  to  the  view  that  the  diRclosure  of 
the  nameH  of  the  other  purchanerH  wan  made  subsequently  to 
that  acceptance :  but  it  is  ini|)oHsible  to  decide  this  question 
without  having  all  the  facts  before  me.  The  only  thing  clear  is 
that  the  names  of  all  the  prinicipals  are  disclosed  on  the  face  of 
the  contract,  and  that  the  ijuestion  whether  there  has  or 
has  not  been  a  suificient  disclosure  within  section  28  of  the 
Proclamation  must  be  decided  after  tlie  facts  have  been  fully 
elucidated.  With  rej^ard  to  the  next  point,  it  is  not  clear  to  me 
that  any  sale  to  the  respondent  company  was  purported  to  be 
effected  before  May  9th.  The  letters  of  the  25th  and  26th  April 
do  not  conclude  a  contract,  and  there  is  nothing  to  show  that 
MacColl's  letter  to  liis  agent  Evans,  of  the  28th  April,  was  ever 
communicated  to  the  respondent  company  or  accepted  by  them. 
There  is,  further,  the  fact  that  on  the  declaration  of  sale,  MacCoU 
asserts  that  he  sold  the  property  on  May  9th,  and  not  before, 
and  that  in  the  written  contract  of*  sale  the  parties  agree  that 
the  date  of  sale  is  May  the  i)th.  There  remains,  then,  the  point 
that  the  applicants  have  another  remedy  by  action.  They  have, 
of  course  a  remedy  by  way  of  action  for  specific  performance  or 
damages:  but  unless  an  iiit^irdict  be  granted  pending  action, 
tliere  is  nothing  to  ])revont  MacCoU  transferring  the  property  to 
the  respondent  company,  and  wj  the  applicants'  remedy  by  way 
of  specific  i^erformance  would  be  lost.  I  see  no  reason  to  think 
that  the  remedy  by  way  of  damages  would  be  adequate,  and  for 
the  reasons  above-mentioned  I  am  of  opinion  that  the  applicants 
have  made  out  a  prirmf  facie  case,  and  that  an  interdict  should 
be  granted  pending  judgment  in  the  action  they  are  about  to 
bring.  I  think,  however,  that  this  is  a  case  where  they  should 
be  put  upon  terms  to  bring  the  action  with  as  little  delay  as 
possible,  and  I  therefore  make  this  rule  absolute  subject  to  the 
applicants  issuing  the  summons  on  or  before  June  30th.  Tlie 
costs  of  this  application  will  be  costs  in  the  case. 

Applicants*  Attorney:  P.C.  Jticohsohn  ;  Attorneys  for  Mac- 
Coll  :  Ltntve  and  Hoyle ;  Attorneys  for  the  African  Lands  Co. : 
Sdttnun}  Ktifl  Thtnnson. 
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1902.    Jane  17.     Smith.  J. 
Interdict. — ExectUion  creditor. —  Writ. 

The  .Coart  has  no  jurisdiction  to  restrain  execution  creditojs  from 
enforcing  their  legal  rights  against  an  execution  debtor  under 
their  writs  of  execution. 

This  was  on  application  for  an  interdict 

The  applicant  stated  in  his  petition  that  he  was  a  restaurant- 
keeper,  trading  under  the  style  or  firm  of  W.  S.  Fegely  &  Co., 
and  that  in  June,  1899,  he  entered  into  a  written  argeement  with 
John  Harland  Jamieson,  of  Johannesburg,  whereby  the  said 
Jamieson  undertook  to  finance  him  in  opening  and  carrying  on 
in  Johannesburg  a  cafe  restaurant,  grill,  and  tea-ixx>iu.  In  terms 
of  the  agreement  petitioner  paid  over  £250  in  cash  to  Jamieson, 
and  opened  business  at  the  "  Crosby  Hall  Dining  Rooms,"  corner 
of  Joubert  and  President  Streets,  Johannesburg.  All  moneys 
received  by  the  petitioner  in  the  business  were  to  be  paid  daily 
into  the  hands  of  Jamieson.  and  petitioner  fulfilled  this 
condition  up  to  the  I7th  day  of  February,  1902.  Jamieson 
was  to  pay  creditors'  accounts,  etc.,  and  to  keep  proper  books, 
which  were  at  all  times  to  be  open  to  petitioner's  inspection.  As 
the  said  Jamieson  had  "  failed  to,  from  his  part,  do  as  required 
from  him  "  under  the  terms  of  the  agreement,  the  petitioner  had 
been,  and  was  still,  kept  in  ignorance  of  his  true  financial  position, 
owing  to  his  inability  to  get  proper  statements,  etc.,  from  the 
said  Jamieson,  and  thus,  being  kept  in  ignorance  as  to  his  financial 
position,  petitioner  had  become  involved  in  difficulties,  with  the 
result  that  judgments  had  been  obtained  against  him  in  the 
Lower  Court,  Johannesburg,  by  B.  Gundelfinger  for  £64  4s.  lOd., 
by  the  Imperial  Cold  Storage  and  Supply  Company,  Ltd.,,  for 
£89  4s.,  and  by  Cohen  Brothers  for  £50  8a  6d,  and  that 
writs  had  been  issued,  and  his  movable  property  and  the 
lease  of  "  Crosby  Hall  Dining  Rooms  "  attached.  The  claims 
of  these  three  creditors  constituted  a  considerable  minority 
of  the  total  claims  of  all  petitioners  creditors,  which 
amounted,  roughly,  to  £700.  Petitioner  further  stated 
that   he   Cduld  not  satisfy   his  creditors  unless  he  got   from 
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Jamieson  not  only  a  proper  statement  of  affains,  but  also 
pajrmeut  of  the  moneys  owing  to  him,  petitioner  being 
confident  that  Jamieson  really  did  owe  him  money  out  of  the 
said  business,  and  that  Jamieson  sent  petitioner  a  statement,  but 
he  refused  to  accept  it  as  correct,  knowing  it  to  be  false. 
Petitioner  had,  therefore,  started  an  action  against  the  said  John 
Harland  Jamieson  in  this  Court  for  production  of  the  books, 
statements,  etc.,  of  the  busioess,  and  for  the  payment  of  moneys 
owing  to  him,  and  if  the  judgment  creditors  were  allowed  to 
enforce  their  judgments  and  writs  petitioner  would  be  hopelessly 
ruined  and  forced  to  surrender  his  estate,  and  the  other  creditors 
would  also  suffer  irreparable  loss.  These  creditors  had  signed  a 
deed  expi-essing  their  willingness  not  to  press  their  claims  against 
petitioner,  pending  the  action  against  Jamieson,  and  petitioner 
was  confident  that  if  time  were  allowed  him  to  bring  the  action 
all  the  creditors  would  receive  twenty  shillings  in  the  pound, 
and  that  there  would  be  a  balance  over  for  himself.  The  peti- 
tioner therefore  prayed  that  the  Court  would  grant  an  order 
restraining  B.  Qundelfinger,  Cohen  Bros.,  and  the  Imperial  Cold 
Storage  and  Supply  Co.,  Ltd.,  from  enforcing  their  judgments  and 
writs,  and  the  other  respondents  from  pressing  their  claims  or 
instituting  actions  for  same  against  petitioner,  pending  the  action 
institituted  against  John  Harland  Jamieson. 

No  answering  affidavit  was  filed. 

P.  H,  le  Clereq,  for  applicant. 

[Smith,  J.:  Is  there  any  authority  which  will  justify  the  Court 
in  making  such  an  order  as  that  asked  for  f] 

P.  H,  le  Clereq :  I  admit  that  I  can  cite  no  authority,  but  it  is 
within  the  Court's  power  to  grant  relief.  The  Courts  on  the 
Continent  are  in  the  habit  of  coming  to  the  relief  of  persons  in 
positions  like  that  in  which  applicant  finds  himself.  Applicant  is 
trying  to  protect  the  interests  of  the  other  creditors. 

Manfred  Nathan,  for  respondents:-  There  is  no  authority 
in  the  annals  of  the  South  African  Courts  or  in  those  of  any 
other  Courts  administering  Roman- Dutch  law  for  the  course 
proposed  by  the  applicant.  It  is  futile  to  go  into  the  case  at  all. 
My  clients  represent  in  themselves  one-third  of  the  creditors, 
and  are  entitled  to  enforce  their  rights. 
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Smith,  J. :  It  seems  to  me  that  the  Court  has  no  power  to 
grant  such  an  ai)p1icatiou  as  this.  The  respondents  are  acting 
within  their  legal  rights,  and  the  applicant  can  show  no  reason 
why  they  should  be  restrained,  The  application  will,  be  dis- 
missed, with  oostH. 

Applicant's  Attorney:  C.  Van  Dijk  MaJthey ;  Respondent's 
Attorneys:  SiAomon  and  ThovMon,  and  Van  Garkam  and 
Zuurenstein. 
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1902.    Jane  28.    Smith.  J. 

Fro  D^  Apjjfiraiidm. — Ettf*'  of  Court  No,  8G.. — PrimAfacif  coH^. 

Where  an  application  for  leave  to  sue  in  formd  pnuperitt  is  opposed, 
on  the  ground  that  the  applicant  is  not  a  pauper,  and  it  is  not 
picoved  that  the  applicant  is  possessed  of  property,  the  party  oppos- 
ing ought  to  show  that  the  applicant  has  actual  employment  at  the 
time  of  the  application.  La  Combre  ▼.  Ifutchins  (9  8.C.  155), 
di$t%ngui$h«d.  So  far  as  the  merits  of  a  case,  in  which  appli- 
cation is  made  foi*  leave  to  sue  in  fnmid  pavperia^  are  poncemed, 
the  only  duty  for  the  Court  is  to  Hay  whether  a  prinut  fncit  case 
is  discloHed  by  the  applicant  in  his  petition  and  affidavits. 

This  was  an  application  to  make  abi^olute  a  rule  niRi,  which 
had  been  granted  on  June  16,  calling  upon  respondents  to  show 
cause  why  applicant  should  npt  be  given  leave  to  sue  respondents 
in  fonwf  iH((ij>4fris  in  an  action  for  damages. 

The  applicant,  who  is  a  blacksmith  aud  wagon-maker^  was  a 
tenant  of  a  blacksmith  shop  and  office  on  stand  1,696,  Johannes- 
busg,  belonging  to  the  Roman  Catholic  Church.  On  the  out- 
break of  the  war  the  applicant  made  an  inventory  and  valuation 
of  his  tools,  stock-in-trade,  aud  furniture,  which  he  placed  in 
the  premises  in  question.  All  the  doors  and  windows  were 
properly  locked  and  barricaded,  so  that  the  place  could  not  be 
entered  except  by  force.  Applicant  left  the  Transvaal  on  Oc- 
tober 8,  189}),  and  did  not  return  till  October  4,  1901.  On  liis 
return  he  found  liis  place  of  business  being  used  by  one  Thomas 
Mawsou,  and  all  his  household  goods,  with  the  exception  of  a 
bt)X  couch,  and  the  grv^AAiv  part  of  his  tools  and  stock-in-trade, 
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missiiig.  Most  of  the  things  recovered  were  so  damaged  as  to  be 
practically  valueless.  After  due  inquiries,  applicant  had  as- 
certained that  a  certain  John  Trainor,  acting  for  and  on  behalf  of 
the  said  Roman  Catholic  Mission,  had  forced  the  premises  open, 
and  let  the  same  to  Mawson,  and  that  Trainor,  had  without  au- 
thority or  power  from  the  applicant,  sold  some  of  the  applicant's 
goods.  Applicant  maintained  that  the  Roman  Cathoh'c  Mission  was 
responsible  for  the  loss  of  the  goods,  and  that  their  representative 
illegally  and  without  authority  from  the  petitioner,  the  lessee  •  of 
the  premises,  broke  the  place  open.  He  stated  further  that  he 
had  not  the  means  to  institute  an  action  against  the  church,  and 
asked  for  leave  to  sue  in  fm^mA  ptnify^riH,  Respondents  opposed 
the  application  on  two  grounds.  In  the  fii'sb  place,  they  alleged 
that  applicant  was  possessed  of  sufficient  means,  liaving  in 
January,  1902,  been  in  receipt  of  a  salarj^  of  £6  per  week.  They 
f ui*ther  contested  the  case  ou  the  merits,  stating  that  they  were 
not  liable  for  the  acts  of  Trainor. 

Manfred  Nathan  (for  applicant)  moved  to  have  the  rule  made 
absolute. 

H.  B.  Papenfiis  (for  respondents) :  Our  first  ground  of  opposi- 
tion istliat  applicant  is  not  a  pauper.  In  January,  1902,  he  was 
in  receipt  of  a  salary  of  £6  per  week.  There  is  nothing  to  show 
why  he  should  not  be  earning  that  amount  now.  He  left  his  em- 
ployment of  his  own  accord,  and  is  not  entitled  to  the  indulgence 
of  the  Court.  In  La  Comhre  v.  Hiitchins  (9  S.C.  156),  the  Cape 
Supi'eme  Court  refused  relief  to  an  applicant,  where  it  appeared 
that  she  had  saved  £18,  and,  after  her  alleged  wrongful  dis- 
mi&sal,  stayed  at  the  best  hotel  at  Knysna,  and  took  a  first-class 
passage  to  Cape  Town.  In  tlie  next  place,  even  if  counsel  has 
certified  irrohabilia  caaaa,  the  Court  can  go  into  the  merits  of  the 
case  and  refu.se  the  application,  if  it  be  found  that  there  is  no 
ground  of  action.  Here,  even  if  Trainor  be  liable,  one  cannot  see 
how  the  Roman  Catholic  Mission  can  be  fixed  with  liability  in 
any  way. 

Manfred  Nathan  (in  reply) :  It  is  clear  that  the  applicant  is 
a  pauper.  He  makes  the  allegation  that  he  is  not  at  present 
possessed  of  means,  and  it  is  not  denied.  The  mere  fact  that  he 
was  eammg  £25  a  month  six  months  ago  does  not  show  that  he 
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now  poflseaaes  anything.  He  must  at  the  time  of  his  application 
for  leave  to  sue. in  forwA  pauperis  be  worth  £25  or  upwards,  to 
disentitle  him  to  sue.  The  fact  that  he  now  has  no  employment 
is  due  to  his  being  in  ill-health.  In  La  CovJbre  y.  Hutchins  the 
facts  were  wholly  different  There  the  applicant  was  possessed 
of  more  than  £10,  which  is  the  amount  required  by  the  Cape 
Rules  of  Court — ^not  £25  as  in  the  Transvaal.  Moreover,  ap- 
plicant in  that  case  had  been  living  in  an  extravagant  fashion* 
which  showed  clearly  that  she  was  no  pauper.  In  the  next  place, 
the  Court  must  only  be  satisfied  that  the  applicant  has  a  priTnd 
fade  case.  Here  Trainor  was  the  caretaker  of  the  property.  By 
appointing  him  as  caretaker  the  Roman  Catholic  Mission  held 
him  out  to  the  world  as  a  trustworthy  person,  who  would 
properly  look  after  the  property  of  their  tenants.  If,  then,  the 
caretaker  abused  his  trust,  and  wilfully  damaged  a  tenant's 
property,  the  persons  who  appointed  him  as  caretaker  would  be 
liable.    A  strong  pri'md  facie  case  is  disclosed  here. 

Smith,  J. :  I  am  of  opinion  that  the  rule  niei  should  be  made 
absolute.  It  is  contended  by  Mr.  Papenfua  that  the  plaintiff  is 
not  a  person  in  needy  circumstances,  who  is  entitled  to  the  benefit 
of  being  allowed  to  sue  xn  fonfrul  pdupprie,  and  an  affidavit  has 
been  filed  by  Schoen  that  applicant  was  in  liis  service  in  January 
last,  at  a  weekly  wage  of  £6.  By  the  Rules  of  Court  it  is  pro- 
vided that  a  person  may  be  allowed  to  sue  as  a  pauper,  if  not  in 
possession  of  £25.  The  applicant  has  filed  affidavits  by  himself 
and  by  two  householders  that  he  is  not  in  possession  of  £25. 
There  is  nothing  in  the  affidavits  filed  by  respondent  disproving 
that.  The  mei'efact  that  he  had  been  in  work  in  January  for 
£6  a  week,  and  that  Schoen  is  willing  to  re-engage  him,  is,  in  my 
opinion,  not  sufficient.  The  respondents  ought  to  establish  that 
the  man  has  actual  employment  now.  The  applicant  has  been  in 
bad  health,  and  if  he  continues  in  failing  health  he  may  be  unable 
again  to  accumulate  means  sufficient  to  enable  him  to  sue  other- 
wise than  as  a  pauper.  What  the  applicant  had  to  satisfy  the 
Court  in  the  case  cited  {La  Cowixi^e  v.  Hutchina,  9  S.C.  155)  was 
that  she  was  not  worth  £10.  '  The  evidence  there  went  to  show 
that  she  had  been,  at  all  events,  worth  more  than  that  sum. 
Under  those  circumstances  the  Court  said  she  was  not  a  person 
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^vho  was  not  in  the  poflsession  of  £10.    In  that  case,  moreover, 
the  applicant  had  been  staying  at  a  first-class  hotel,  and  had 
taken  a  first-class  steamer  passage  to  Capetown.    She  was,  there- 
fore, clearly  not  entitled  to  sue  pro  deo.     It  is  further  urged  that 
the  affidavits  in  this  case  do  not  show  any  cause  of  action 
against  the  Roman  Catholic  Church.     Mr.  Paj^enfus  says  that 
whatever  may  be  the  liability  of  Trainor,  that  has  nothing  to  do 
with  the  Roman  Catholic  Church.    The  applicant,  being  a  sub- 
tenant, securely  locked  up  the  premises,  and  went  away.     When 
he  came  back,  he  found  the  premises  open,  and  a  number  of  his 
goods  missing.    There  is  no  allegation,  it  is  true,  as  to  what 
had  become  of  the  lease  of  Holland  and  Vardy,  but  the  presump- 
tion is  that  the  applicant's  tenancy  continued.    This  is  borne 
out  by  the  fact  that  in  December,  1901,  the  applicant  actually 
got  notice  to  quit.     The  way  in  which  the  case  is  met  by  the 
respondents  is  that  the  premises  were  burgled,  and  as  soon  as 
they  found  that  the  premises  had  been  opened,  they  took  the 
goods  and  made  an  inventory  of  them,  and  were  ready  to  hand 
over  such  as  remained  to  applicant.    That  is  the  way  in  which 
the  case  is  sought  to  be  met,  but  that  in  my  mind  does  not  meet 
the  plaintiiTs  case.     He  says :  "  I  can  prove   that  your  agent 
broke  open  my  place."     If  that  is  so,  it  seems  to  me  that  there  is 
a  good  cause  for  action.     It  appears  to  me  that  the  only  duty  for 
me  is-  to  say  whether  a  pnmA  ftwie  case  is  disclosed  by  the 
applicant  in  his  petition  and  affidavits.     I  think  it  is  clear  that 
there  is  a  cause  of  action,  and  %vhether  there  is  not  a  stronger  one 
against  Trainor  is  another  question.     It  seems  to  me  that  there 
is  a  prvmA  facie  case  against  him  as  the  agent  of  the  Roman 
Catholic  Church.     I  therefore  think  that  the  rule  should  be  made 
absolute. 

Application  granted  as  prayed. 

Applicant's  Attorneys:  Q}.dn  and  O'Hea  ;  Respondents'  Attor- 
neys :  Hudson,  Hutchinson  and  MuUins. 
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1902.    June  25  and  SO.    Smith,  J. 

Salary, — Master  and  Servant, — Res^impiion  of  service. — Condictio  causd 
dafd  rau4t(t  twn  seciM. — Hreuch  of  cmitra*-t. 

The  defendant  (a  Britisli  subject),  a  mill  managur  in  the  employ  of  the 
plaintiff  company,  undertook  to  hold  himself  at  the  company's 
call  during  the  war,  and  to  resume  his  employment  when 
work  recommenced  at  their  mine  on  the  cessation  of  hostilities, 
in  considerati<m  whereof  he  received  partial  pay.  Defendant 
remained  in  Cape  Colony  during  the  war.  Work  reoommenoed 
at  the  mine,  although  hostilities  had  not  formally  ceased,  and 
the  company  called  upon  the  defendant  to  resume  his  employ- 
ment. He  declined  to  do  so,  giving  as  his  reason  that  he  objected 
to  join  the  Rand  Rifles,  enrolment  in  which  would  have  been 
compulsory  on  his  return  to  the  Transvaal.  It  was  proved 
that  he  could  have  returned  in  perfect  safety,  and  Uiat  the 
hostilities  would  in  no  way  have  interfered  with  his  work.  Tlie 
Company  sued  for  the  refund  of  the  whole  of  the  amount  of  part 
pay  drawn  by  the  defendant,  as  for  money  received  for  a  considera- 
tion that  had  failed.  Held^  that  the  defendant  was  bound  to 
make  repayment. 

Action  to  recover  the  sum  of  £450,  by  reason  of  failure  of 
consideration. 

The  plaintiflTs'  declaration  was  as  follows: — (1)  During  the 
year  1899  defendant  was  in  plaintiffs'  employ  as  mill  managei*, 
at  a  salary  of  £50  per  mensem.  (2)  On  or  about  the  7th  day 
of  October,  1899,  inasmuch  as  hastilities  were  impending  between 
Her  late  Majesty  and  the  late  South  African  Republic,  it  be- 
came necessary  to  cease  work  on  the  plaintiffs'  mine.  (3)  On 
or  about  the  said  7th  day  of  October,  1899,  all  the  employees 
of  the  plaintiffs,  including  the  defendant,  were  paid  a  month's 
salary  in  advance  and  allowed  to  leave  the  plaintiffs'  mine.  (4) 
On  the  25th  day  of  November,  1899,  the  plaintiflfe  forwarded  to 
the  defendant  a  certain  memorandum  reg^arding  arrangements 
made  for  the  payment  fo  the  staff  of  half-pay,  which  said 
memorandum  reads  as  follows:  "(1)  In  terms  of  the  arrange- 
ment made  prior  to  the  closing  of  the  mine  on  7th  October,  you 
were  paid  your  salary  up  to  that  date,  and  received  one  clear 
month's  salary  in  addition,  viz.,  to  7th  November,  1899.  The 
company  agreed,  on  condition  of  your  inunediate  return  to  the 
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mine  after  hostilities  ceased  and  work  recommenced,  that  you 
would  receive  half-pay  during  the  stoppage  of  work,  but  not 
exceeding  a  period  of  four  months.  Half -pay,  therefore,  com- 
mences from  7th  November,  1899,  and  continues  to  7th  March, 
1900,  provided  work  has  not  reconmienced  on  or  before  the  latter 
date.  (2)  The  half -pay  is  payable  on  your  return  to  the  time 
when  work  recommences,  but  in  cases  of  necessity  it  will  be 
paid  montlily,  and  to  secure  such  monthly  payment  application 
must  be  made  to  the  company's  temporary  office,  16,  Colonnade 
Buildings,  Capetoiiini,  by  letter.  (3)  Members  of  the  staff  who 
are  entitled  to  half -pay  are  not  debarred  from  taking  any  other 
position  during  their  enforced  absence  from  the  mine,  provided 
that  they  can  return  to  the  mine  immediately  work  recommences. 
(4)  It  must  be  noted  that  all  members  of  the  staff  who .  are 
entitled  to  receive  half-pay  must  report  their  addresses  in 
writing  to  the  company  s  office,  16,  Colonnade  Buildings,  Cape- 
town, every  fortnight,  say  on  the  middle  and  end  of  every 
month."  (5)  The  defendant  acquiesced  in  the  terms  ol  the 
said  memorandum,  and  duly  received  half-pay  in  pursuance 
thereof  for  the  said  term  of  four  months.  (6)  Inasmuch  as  the 
war  continued  after  the  said  term  of  four  months  the  plaintiflb 
issued  another  memorandum  under  date  27th  April,  1900,  to  the 
defendant,  among  other  of  their  employees,  in  the  terms 
following,  to  wit :  "I  am  instructed  to  advise  you  that  -*it  has 
been  decided  to  continue  the  pay  of  certain  of  the  heads  of  the 
chief  departments  for  further  periods  as  follows :  (a)  Half -pay 
for  a  period  of  two  months  from  7th  March,  1900,  to  7th  May, 
1900.  (h)  One-third  pay  for  a  period  of  two  months  from  7th 
May,  1900,  to  7th  July,  1900,  provided  work  at  the  mine 
has  not  been  recommenced  by  the  latter,  date,  and  further  to 
advise  that  your  name  has  been  included  amongst  those  to 
whom  the  above  extension  of  pay  has  been  made.  With  regard 
to  payment  you  were  advised  as  per  circular  of  26th  November 
last  of  the  arrangement  made  for  the  payment  of  the  original 
four  months'  half-pay  to  7th  March,  1900,  viz.,  on  return  to 
the  mine,  when  work  recommences,  except  in  cases  of  necessity, 
when  monthly  payment  would  be  made  here  ;  but  in  connection 
with  the  above  extended   periods,  from   7th   March,   1900,  to 
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7th  Jiily,  1900,  I  am  instructed  to  advise  you  that  monthly 
payments  will  be  made  to  those  residini;  in  South  Africa  at 
the  company's  call,  upon  receipt  of  a  written  apjdication  for 
same."  (7)  Thereafter  a  further  memorandum  was  issued  to 
the  defendant  among  other  of  the  employees  of  the  plaintiffs, 
under  date  24th  July,  1900,  in  the  terms  following  to  wit: 
"  I  am  instructed  to  advise  you  that  it  has  been  decided  to 
continue  your  one-third  pay  for  a  further  period  of  three  months 
from  7th  July,  1900,  to  7th  October,  1900,  provided  work  at 
the  mine  has  not  recommenced  on  or  before  the  latter  date.  Pay- 
ments will  be  made  monthly,  as  hitherto,  to  those  residing 
in  South  Africa,  at  the  company's  call,  upon  receipt  of  a  written 
application  for  same."  (8)  A  similar  memorandum  was  issued 
thei-eafter  on  the  15th  October,  1900,  to  the  defendant  (9)  The 
defendant  acquiesced  in  the  terms  of  all  the  above-mentioned 
memoranda,  and  applied  for  pajrment  to  the  plaintiffs  and' 
received  such  payment  from  them  in  the  terms  of  the  said 
memoranda  up  to  the  7th  November,  1901.  The  total  amount 
of  the  payments  so  received  by  the  defendant  as  aforesaid  is 
£450.  (10)  In  the  month  of  December,  1901,  the  plaintiffs  gave 
notice  to  the  defendant  that  they  required  him  to  be  prepared 
to  place  his  services  at  their  disposal,  and  to  resume  his  duties 
in  their  employ,  and  they  have  at  all  times  fulfilled  their 
obligations  to  him  in  the  terms  of  the  above  memoranda  and 
othei*wise :  but  in  answer  to  the  said  notification  the  defendant 
refused  to  comply  with  his  obligation  to  resume  his  service  with 
the  said  company  although  all  things  had  happened  to  entitle 
the  plaintifi  to  require  that  he  should  resume  such  services, 
(11)  The  plaintiffs  submit  that  under  the  circumstances  above 
set  forth,  the  defendant  is  boimd  to  repay  to  them  the  said  sum 
of  £450. 

Wherefore  plaintiffs  claimed   payment  of  £450   uid  costs. 

The  defendant  pleaded  as  follows : — (1)'  He  admits  paragra]^ 
1  to  9  (inclusive)  in  plaintifis'  declaration.  (2)  At  the  time, 
namely  in  December,  1901,  when  the  plaintiflb  gave  notice  to  him 
that  they  required  him  to  be  prepared  to  place  his  services  at 
their  disposal  and  to  resume  his  duties  in  their  employ,  a  state  of 
hostilities  in  the  Transvaal  still  existed,  and  in  consequence 
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thereof  the  conditions  set  forth  in  plaintiffs'  declaration  had  not 
been  fulfilled  so  that  plaintiffs  could  claim  fulfilment  of  the 
undertaking  expressed  in  the  said  memorandum.  (3)  The 
existence  of  a  state  of  hostility  in  the  Transvaal  at  this  date, 
namely,  in  December,  1901,  and  in  January  1902,  was  well  with- 
in the  knowledge  of  plaintiff,  and  was  in  fact  matter  of  common 
knowledge.  (4)  In  a  letter,  dated  January  30, 1902,  defendant, 
through  his  attorney,  expressed  his  willingness  to  recommence 
work  in  plaintiffs'  employ  upon  cessation  of  hostilities.  (5)  He 
is  still  willing  and  ready  to  recommence  work  in  plaintiffs  em- 
ploy in  accords  n?e  with  the  terms  expressed  in  memorandum  of 
agreement,  dated  November  25,  1899,  and  he  has  expressed 
his  willingness  so  to  recommence  work  in  a  letter  written  by  him 
to  plaintiffs  on  June  3,  1902,  that  is  to  say,  within  three  days 
after  the  signing  of  peace'  (6)  The  defendant  submits  that 
under  the  circumstances  above  set  forth  the  plaintiffs  have  dis- 
closed no  good  ground  for  the  repayment  to  them  by  defendant 
of  the  sum  of  £450.  Defendant  prayed  judgment  and  costs,  and 
that  an  interdict  against  certain  stands  of  his  and  an  arrest  to 
found  jurisdiction  should  be  set  aside.  The  replication  was 
general,  and  on  those  pleadings  issue  was  joined. 

A.  E.  Mawbe3%  secretary  to  the  plaintiff*  company,  said  he 
remembered  when  defendant  was  called  on  to  rejoin;  work  on  the 
mine  had  been  in  progress  some  time  before  December,  1901.  All 
the  employees  not  in  the  field  had  rejoined.  Defendant  was  never 
resident  in  Cape  Colony.  There  was  no  difficulty  in  the  way  of  his 
rejoining,  and  his  permit  was  applied  for,  and  was  in  the  hands 
of  the  company's  agents  for  issue.  The  employees  rejoined  in 
December,  1901,  or  January,  1902. 

Cross-examined:  The  mill  manager  was  not  re<{uired  until 
crushing  began.  No  employees  were  called  out  for  active  service 
after  the  mill  started. 

This  dosed  plainti^'  case. 

Defendant  called  no  witnesses. 

The  argument  mainly  applied  to  the  facts  of  the  case. 

J,  W.  Leonard,  K,  C,  (with  him  Af.  CampbeU-Johvaton),  for 
plaintiffs. 

P.  J.  MaeDonell  for  defendant. 
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Citr,  Adv.  Vvdt 

Portea(June30):— 

Smith  J. : — Tlie  plaintiflb  in  this  action  seek  to  recover  the 
sum  of  £460  under  the  following  circumstances :  Prior  to  the 
outbreak  of  war  the  defendant  wa9U3  in  the  service  of  the  plaintiff 
at  Johannesburg  as  mill  manager.  On  the  7th  October.  1899 
war  being  imminent,  the  plaintiffs  discharged  their  employees, 
paying  them  a  month's  salary  and  entering  into  an  arrsingement 
with  them  imder  which  they  should  receive  a  reduce'd  i-ate  of 
pay  during  the  war,  on  the  understanding  that  they,  would 
resume  their  duties  in  the  plaintiffs'  employment  after  the  ter- 
mination of  hostilities.  So  far  as  the  defendant  is  concerned,  it 
is  admitted  that  the  terms  of  the  agreement  between  them  are 
contained  in  a  memorandum  of  November  25,  1899,  which,  so  far 
as  material,  runs  as  follows :  "  In  tenns  of  the  annngement  made 
prior  to  the  closing  of  the  mine  on  7th  October,  you  were  paid 
your  salary  up  to  that  date,  and  received  one  clear  month  s  salary 
in  addition,  viz.,  to  7th  November,  1899.  The  company  agreed,  on 
condition  of  your  immediate  return  to  the  mine  after  hostilities 
ceased  and  work  recommenced,  that  you  would  receive  half -pay 
during  the  stoppage  of  work,  but  not  exceeding  a  period  of  four 
months.  Half  pay,  therefore,  commences  from  7th  November, 
1899,  and  continues  to. 7th  Marcli,  1900,  provided  work  has  not 
recommenced  on  or  l)efore  the  latter  date. Mem- 
bers of  the  late  staff  who  are  entitled  to  half-pay  are  not  debarred 
from  taking  any  other  position  during  their  enforced  absence 
from  the  mine,  provided  that  they  can  return  to  the  mine  im- 
mediately work  recommences."  Other  notices  were  subse<|uently 
issued,  by  which  the  rate  of  i>ay  was  reduced  from  one-half  to 
one-third  of  the  amount  of  salary,  and  the  period  during  which  it 
was  payable  extended,  the  iinal  one  stating  that  the  defendant 
was  entitled  to  draw  it  "  until  further  notice."  It  is  admitted 
that  the  defendant  received  and  assented  to  these  notices  and 
received  pay  in  accordance  with  their  terms  down  to  the  7th 
November,  1901.  In  December  of  that  year  he  received  notice 
from  the  plaintiff  that  his  services  would  be  required  probably 
on  February  1st,  1902,  and  in  reply  he  wrote  stating  that  he  un- 
derstood that  one  of  the  conditions  on  which  he  would  be  allowed 
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to  return  to  Johannesburg  was  that  he  should  jojn  the  Rand 
Rifles,  and  that  this  was  a  real  stumbling-block,  as  his  intention 
was  "  to  remain  neutral  during  the  present  trouble."  He  never 
rejoined  the  plaintiffs'  service,  and  his  position  as  mill  manager 
was  filled  up.  On  January  30th  his  solicitor  yrrote  to  the 
plaintifis,  stating  that  after  the  cessation  of  hostilities  liis  client 
would  be  willing  to  commence  work,and  on  June  3rd  the  defendant 
himself  wrote  expressing  his  willingness  to  resume  his  work  as 
soon  as  peace  had  been  declared.  There  are  no  facts  in  dispute 
in  the  case,  and  the  question  to  be  decided  is  the  construction  to 
be  placed  upon  the  words  of  the  memorandum  of  November  25th. . 
The  plaintii&'  contention  is  that  the  intention  of  the  parties  .was 
that  the  defendant  should  take  up  his  duties  when  required  .to  do 
so  after  the  resumption  of  work  at  the  mine ;  that  his  claim  to 
wait  until  hostilities  had  ceased  and  peace  was  restored  through- 
out the  Colony  is  untenable,  and  that  he,  having  refused  to  return 
to  his  post  when  he  could  ho  so  in  safety,  lias  broken  the  con- 
ditions on  which'  he  drew  his  pay,  and  consequently  the  plaintiffs 
are  now  entitled  to  recover  the  amount  received  by  him  as 
moneys  paid  for  a  consideration  which  has  failed.  For  the 
defendant  it  is  contended  that  the  terms  of  this  agreement  were 
settled  by  the  plaintiffs  themselves,  and  that  they  must  be  held 
to  them ;  that  the  parties  contemplated  when  the  agreement  was 
entered  into  that  the  war  would  soon  be  over,  and  that  the 
defendant  could  not  be  called  upon  to  return  until  hostilities 
entirely  ceased  *aud  work  was  resumed  at  the  mine.  The 
memorandum  of  November  25th  and  the  subsequent  memoranda 
by  which  its  terms  were  varied  must  be  read  together,  and  the 
construction  I  placed  upon  the  agreement  between  the  parties  is 
this :  That  in  consideration  of  receiving  the  reduced  scale  of  pay 
during  the  war  the  defendant  undertook  to  return  to  his  post 
when  hostilities  had  ceased  so  as  to  allow  of  the  resumption  of 
work  at  the  mine  under  reasonable  conditions  of  safety  and  when 
work  was  actually  recommenced.  To  my  mind  the  resumption 
of  work  at  the  mine  was  the  principal  fact  which  both  parties 
had  in  view,  and  whilst,  on  the  one  hand,  the  plaintiffs,  even  if 
they  succeeded  in  reopening  the  mine,  would  not  be  entitled  to 
call  upon  the  defendant  to  return  to  his  post  if  such  a  btate  of 
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hoBtilitiefi  existed  as  would  expose  him  to  danger,  so,  on  the  other, 
he  would  not  be  justified  in  refusing  to  return  when  work  was 
recommenced  at  the  mine  under  reasonable  conditions  of  safety. 
Supposing  that  peace  had  not  been  formally  declared  on  May  Slst, 
but  that  a  desultory  state  of  war  had  continued  for  months,  or  years, 
longer  on  the  northern  or  western  borders  of  tliis  Colony,  whilst 
the  district  of  Johannesburg  was  in  a  state  of  undisturbed  peace,  I 
think  it  could  hardly  be  reasonably  contended  tliat  the  condition 
on  which  the  defendant  undertook  to  return  to  his  post  had  not 
been  fulfilled.  It  therefore  seems  to  me  that  the  ceasing  of  hostili- 
ties is  a  question  of  degree,  and  tliat  what  the  parties  contemplated 
in  their  agreement  was  such  a  cessation  of  hostilities  as  would 
allow  of  the  resumption  of  work  at  the  mine.  Even  if  it  be  the 
fact  that  on  the  25th  November,  1899,  they  expect^  the  war 
would  soon  be  entirely  over,  as  appears  probable  from  the  fact 
that  the  period  during  which  the  defendant  was  entitled  to  draw 
half  salary  was  fixed,  at  four  months,  provided  that  work  had 
not  sooner  recommenced,  it  appears  to  me  that  that  portion  was 
modified  as  the  war  was  prolonged,  and  under  the  subsec{uent  me- 
momnda  pay  was  pennitt^d  to  be  drawn  monthly  by  those  of  the 
plaintiffs*  eniployeeH,  remaining  in  South  Africa  who  were  at  the 
"  company  8  call."  For  a  i)ori(xl  of  nearly  two  years  the  defendant 
admittedly  drew  his  pay  on  those  terms ;  and  unless  he  could 
show  such  a  state  of  hostilities  existed  as  rendered  it  impossible 
for  him  to  return  or  as  rendered  it  probable  that  he  would  be 
exposed  to  personal  danger  by  reason  of  those  hostilities,  in  my 
opinion  he  was  not  justified  in  refusing  to  comply  with  the 
company's  call.  It  is  proved  that  the  work  at  the  plaintiffs'  mine 
was  resumed  some  months  before  he  received  notice  that  his 
services  would  be  reciuired,  and  that  he  could  have  returned  as 
the  other  employees  did,  without  running  anj*^  risk.  I  do  not 
think  that  the  mere  fact  that  he  was  required,  as  other  British 
subjects  were,  not  by  any  act  of  the  plaintiffs,  but  by  the  militi  ry 
authoritieH,  to  join  the  R<\nd  Rifles  is  jifr  sr  a  sufficient  justifi- 
cation for  his  refusal  to  return.  It  is  clear  to  my  mind  that  in 
December,  1901,  he  was  not  taking  up  the  position  that  any 
such. state  of  hostilities  existed  as  justified  liis  refusal  to  return; 
he  was  perfectly  willing  then  to  resume  his  duties  though  hostili- 
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ties  had  not  entirely  ceased,  but  for  the  obligation  to  be  enrolled 
as  a  member  of  the  Rand  Rifles.  With  regard  to  the  argument 
that  the  term  as  to  the  cessation  of  hostilities  was  inserted  by  the 
plaintiffs  especially  to  guard  against  a  liability  to  recall  the 
defendant  until  the  mine  was  placed  in  proper  working  order  and 
crushing  was  about  to  recommence,  and  must  therefore  be  con- 
strued strictly  against  them,  I  do  not  think  it  can  be  deduced 
from  the  language  employed.  For  these  reasons  I  am  .of  opinion 
that  the  plaintiffs  are  entitled  to  succeed  in  this  action,  and  there 
must  be  judgment   for   them  for   £450  and   costs. 

Judgment  accordingly  for  plaintiffs  for  £450  and  costs. 

Plaintiflfs*  Attorneys:  Van  Hulstcyn,  Feltluim  and  Fry; 
Defendants  Attorney  :  Lionel  Stanley. 
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1902.    July  2.     SoLOMOX,  J. 

Attachment  jurutdictioniit  fundandae  causa. — Edictal  citation. 

Attachment  of  certain  bonuses  (payable  to  respondent  by  a  gold 
mining  company)  granted,  to  found  jurisdiction,  where  ap- 
plicants were  domiciled  in  the  Transvaal,  and  respondent  was 
residing  and  carrying  on  business  at  Cape  Town,  iu  the  Cape 
Coluuy,  the  claim  being  for  the  enforcement  of  a  judgment 
obtained  against  respondent  in  England. 

Application  for  an  arrest  to  found  jimsdictiou,  and  leave  to 
sue  by  edictal  citation. 

The  petition  was  as  follows: — (1)  That  on  the  lb*th  May, 
1898,  your  petitioners  obtained  a  judgment  in  the  High  Court 
of  Justice,  Queen's  Bench  Division,  England,  against  certain 
David  Henry  Benjamin  for  the  sum  of  £1,750,  and  £125  costs, 
all  of  which  will  more  fully  appear  from  copy  of  the  said  judg- 
ment hereto  attached.  (2)  That  the  said  David  Henry  Benja- 
min is  indebted  to  your  petitioners  .in  respect  of  the  said  judg- 
ment in  the  sum  of  £l,f)G9  12s.  Id.,  being  balance  of  capital 
unpaid  and  interest,  as  will  appear  from  account  hereto  attached. 
(3)  That  at  the  time  of  the  said  judgment  your  petitioners  were 
domiciled  in  England,  but  that  they  subsequently  removed  to 
Johannesburg,,  where  they  now  have  their  home  and  domicile. 

T.P.    02—16 
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(4)  That  the  said  David  Henry  Benjamin  is  at  preaeut  residing 
in  Capetown,  in  the  Cape  Colony,  where  he  oocupiee  thcf  position 
of  managing  director  of  the  B.P.  Syndicate,  Limited,  whpse 
offices  are  in  Colonnade  Buildings.  (5)  That  your  petitionem 
are  desirous  of  instituting  proceedings  against  the  said  David 
Henry  Benjamin  for  the  enforcing  of  the  aforesaid  judgment 
in  this  Colony  and  recovery  of  the  aforesaid  sum  of  £1,669 
12s.  Id.,  which,  although  repeatedly  requested  to  pay,  he  has 
neglected  to  discharge.  (6)  That  the  said  David  Henry  Benja-' ' 
min  is  a  director  in  the  following  companies  doing  business  in 
Johannesburg,  to  wit:  The  Geldenhuis  Deep  Gold  Mining 
Company,  Limited,  the  Consolidated  Deep  Levels,  Limited,  and 
the  Transvaal  Gold  Mining  Estates,  Limited,  and  as  such 
director  he  is  entitled  to  certain  bonuses  Und  remuneration, 
besides  holding  shares  and  other  interests  in  the  said  companies, 
more  especially  in  the  said  Consolidated  Deep  Levels,  Limited 
Wherefore  your  petitioners  humbly  pray  that  this  honourable 
Court  may  grant  an  order  for  the  said  bonuses,  remunera- 
tion, shares,  and  other  interests  of  the  said  David  Henry  Benja- 
min in  the  said  companies,  whatsoever  to  be  attached  to  found 
jurisdiction  and  the  sale,  alienation,  or  other  disposal  whatsoever 
thereof  restrained,  pending  proceedings  to  be  taken  by  your 
petitioners  for  the  enforcing  of  the  aforesaid  judgment  in  this 
Colony  and  the  recovery  of  the  aforementioned  balance  due 
thereon :  further,  that  this  honourable  Court  will  grant  an  order 
allowing  your  petitioners  to  sue  the  said  David  Henry  Benjamin 
by  edictal  citations  in  such  proceedings,,  and  tliat  this  honourable 
Court  will  be  pleased  to  give  directions  as  to  thef  mode  of 
serving  the  citatioi)  and  all  others  necessary  processes,  and  to 
fix  the  time  for  the  appearance  of  the  said  David  Henry  Benja- 
min to  such  citation,  and  grant  your  petitioners  such  other  or 
further  relief  as  may  be  deemed  fit. 

Manfred  Nathan,  for  applicants,  moved. 

[SoLOMO)^,  J. :  What  jurisdiction  has  the  Court  in  the  matter  ? 
There  should  be  something  to  give  the  Court  jurisdiction 
beyond  the  fact  of  the  attachment  of  the  property.  If  defendant 
is  domiciled  in  the  Cape  Colony, 'the  Courts  there  will  Imve 
jurisdiction,  and  the  action  can  be  brought  there.    The  frojerty 
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which  applicants  desire  to  attach  are  only  movables,  and  the 
principle  of  mobilia  seqaunfur  itevHtniam  applies]. 

Tlie  applicants  are  domiciled  in  this  Colony,  and  are 
entitled  to  protection  of  their  own  Court.  The  Court  is  bound 
by  the  case  of  De  VUlievH  v.  Benjamin  (Kotze'.s  Transvaal 
Reports,  1881-84,  p.  224),  the  headnote  of  which  reads :  "  A 
domiciled  citizen  of  this  state  is  entitled  to  an  arrest,  jtu*M- 
dictwnisfaudfDidne  rr/»(wy,  of  the  property  of  his  debtor,  who 
resides  abroad."  The  same  doctrine  is  to  be  deduced  from  the 
remarks  in  Einxvald  v.  German  West  Afriran  Co.  (5  S.C.  86). 
See  also  Middeldei  Black  Re^f  Hijmlicate  v.  Taekev  (O.R.S.AR., 
1897,  p.  17).  Oiir  claim  is  a  liquid  one,  and  can  be  enforced 
anywhere. 

Solomon,  J.  :  I  cannot  give  you  a  j^eneral  order  attachint^ 
property  which  may  be  worth  ten  times  as  much  as  the  claim. 
I  will  give  you  an  order  attaching  Benjamin*s  share  in  the  bonus 
granted  by  the  Consolidated  Deeps  Levels,  Limited,  to  found 
jurisdiction  in  the  case.  If  he  has  already  received  his  share 
you  can  make  further  application  to  me.  Leave  is  granted  to  sue 
by  edictal  citation,  the  summons  to  be  served  on  the  defendant 
personally,  and  to  be  returnable  on  the  1st  August  next.  It 
will,  however,  always  be  open  to  Benjamin  to  raise  the  question 
of  jurisdiction. 

Applicant's  Attorney:  /.  Hay  man. 
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DEPAUX. 

1902.    Jidy  3.    »S<)L(>M(»n,  J. 
Intf.vdict, — Lnndford  nud  ffunuf. — '/V/ctV  hyfmthn' — L'urfHcr. 

Iiiterdict  granted,  restraining  a  tenant  from  removing  gcxxis'  and  furni- 
ture from  his  landlord's  premises^  pending  action  by  the  landlord 
.for  ejectment  and  damages  due  to  the  tenant's  wrongful  acts, 
the  landlord  relying  not  merely  on  his  tacit  hypothec,  but  on  a 
clause  in  the  lease  providing  that  the  goods  brought  on  the 
premises  should  remain  there,  as  security  for  the  fulfilment  of  the 
terms  oi  the  lease. 
This  was  the  return  day  of  a    rule   n  u*i  operating  as  a 
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pi-ovisional  inteitiict,  issjued  on  June  24,  1902,  restraining  re- 
spondent from  removing  certain  fimiitnre  and  otlier  goods 
brought  by  him  upon  'the  applicants*  premises,  known  as  the 
Continental  Restaurant,  {x^nding  action  to  be  instituted  by  the 
company  against  respondent  for  ejectment,  and  for  damages 
sustained  by  the  company  by  reason  of  the  refusal  of  the  Licen- 
ging  Boai*d  to  renew  t)ie  licence  granted  to  respondent  in  conse- 
quence of  his  conviction  for  breacii  of  the  Lic]uor  Law,  and  of 
his  not  conducting  the  property  in  a  tit  and  proper  manner,  as 
stipulated  in  the  lease  which  he  held  from  applioints. 

The  respondent  opposed  the  application,  denying  the  state- 
ment that  he  had  not  conducted  the  business  in  a  proper  manner. 
He  admitted  the  conviction  for  breach  of  the  Li(iuor  Law,  but 
stated  that  it  was  only  a  minor  bre<ich,  and  that  the  punishment 
imposed  was  only  a  tine  of  £25.  He  said  he  had  at  once  notitied 
applicants  of  the  conviction  and  of  all  the  circumsUinces  con- 
nected therewith.  Subsequently  to  the  conviction  the  appli- 
cants had  accepted  rent  for  two  months,  and  this,  respondent 
Contended,  amounted  to  condonation  on  their  part.  He  also 
stated  that  though  the  rule  was  granted  on  June  24,  1902,  his 
lease  did  not  expire  until  June  80,  1902,  and  that  applicant 
was  not  entitled  to  restrain  the  removal  of  the  furniture  so  long 
as  no  rent  was  due. 

C  G.  Wartly  for  applicant,  moved. 

F.  P.  Crota,  for  respondent :  I  submit  that  as  the  applicants 
accepted  rent  for  two  months  and  were  placed  in  full  possession 
of  the  facts  with  regard  to  tlie  conviction,  they  arc  estopped 
now  from  cancelling  the  lease  and  from  asking  for  the  interdict. 

[Solomon,  J.  :  When  did  the  J^icensing  Board  refuse  the 
licence  ?] 

It  was  at  the  end  of  June.  But  that  makes  no  ditlerence. 
The  point  is  that  no  rent  is  due.  So  long  as  the  rent  js 
paid  there  can  be  no  (juestion  of  a  t^icit  liyi^itliec.  The 
applicants  Iiave  given  respondent  notice  of  the  cancellation  of  the 
lease;  I  say  ttiey  are  estopped  by  their  conduct  from  cancelling 
the  lease ;  but  if  they  can  do  so  they  have  no  right  to  detain 
the  respondent's  goods,  as  the  terms  of  the  letvse  would  then  not 
apply,  as.*it  was  expressly  stipulat^Kl   in  the  contract  tlmt  the 
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goods  were  to  remain  on  the  premises  "  during  the  continuance 
of  the  lease." 

C,  G.  Ward  was  not  called  upon. 

S<)U)M()X,  J.  :  It  is  not  necessary  to  hear  Mr.  Wat'd,  It  is 
quite  clear  tliat  if  the  applicants  reli(.*d  merely  upon  the  law, 
wliich  gives  them  a  **  tiicit  hypothec,"  they  would  be  out  of  Court, 
for  the  simple  reason  there  is  no  rent  due.  But  the  applicants 
rely  upon  the  11th  section  of  this  lease,  which  provides  that 
"as  security  for  the  payment  of  the  rent  and  for  the  fulfilment 
of  all  the  terms  and  conditions  of  this  lease,"  the  goods  brought 
on  the  premises  by  the  lessee  should  remain  on  the  premises  ; 
and  the  lessee  is  bound  by  that  proviso  and  has  no  right  to 
remove  the  goods.  But,  assuming  that  the  lease  had  been  can- 
celled, the  respondent  admits  that  there  has  Ixjen  a  breach  by 
him  of  the  conditions  of  the  lease ;  and  in  tliat  lease  he  had 
agreed  tliat  the  goods  he  brought  on  to  the  premises  should  be 
part  security  for  the  due  fulfilment  of  the  terms  of  the  lease. 
It  is  submitted  that  because  the  lease  has  been  cancelled,  there- 
fore he  is  entitled  to  remove  the  goods.  But  the  lease  provides 
that  there  should  be  some  security  if  there  was  a  breach,  and 
there  is  clear  evidence  of  a  breach.  To  some  extent  that  breach 
appears  to  have  been  condoned  by  the  acceptance  of  the  rent 
for  June,  but  after  that  the  Licensing  Court  refused  to  renew 
the  licence,  because  the  premises  were  not  being  conducted  in  a 
fit  and  proper  manner,  and  therefore  applicants  may  have 
probably  condoned  the  breach,  thinking  that  the  respondent 
might  be  able  to  continue  the  business.  But  he  could  now  no 
longer  allow  him  to  remain.  Therefore  there  is  some  reason 
for  the  lessor  saying  :  "You  are  not  conducting  these  premises 
in  a  fit  and  proper,  manner  and  I  nmst  give  you  notice  to  (juit" 
I  tliink  the  goods  must  remain  on  the  premises.  The  inile, 
therefore,  will  be  made  absolute,  but  applicants  nmst  bring  their 
action  forthwith,  and  thei*e  must  be  no  delay,  so  that  the  goods 
need  not  remain  on  the  premises  longer  than  necessary.  Costs 
to  be  costs  in  the  cause. 

Applicants'  Attorney:  K.  C.  Tenmnif, 

Respondent's  Attorney:  /.  Hayman, 
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Ex  PARTF  KEXSINGTOX  ESTATE  CO.,  LTD. 

in02.    Jidi/  3.    Solomon,  J. 
I'rade  name,-  -Sale  of  layid,-  Estate  Comjfany, — IfUardict. 

The  lessees  of  certain  land  near  Johannesburg,  and  to  the  east  of  that 
town,  had  cut  the  land  up  into  8000  plots,  and  had  flooted  the 
property  into  a  limited  liability  company,  with  the  intention  of 
selling  the  lots  and  formitisr  a  suburbin  township.  The  estate  in 
({uestion  was  known  as  "  KeiiKington  Estate,'' and  was  so  described 
in  the  con)pany*s  documents  of  title.  An  auctioneer  advertised  for 
sale  350  plots  of  freehold  land  situate  at  "  Kensington^"  near 
Johannesburg,  but  on  the  north  side  of  the  town.  The  company 
alleged  that  the  use  of  the  word  *'  Kensington  "  was  calculated  to 
deceive  and  so  to  divert  business  from  them  and  to  occasion  con- 
fusion between  the  two  townships,  and  accordingly  applied  for  an 
interdict  restraining  the  auctioneer  from  using  or  employing  the 
word  *'  Kensington  "  in  connection  with  any  township  in  or  near 
Johannesburg,  other  than  that  of  applicants,  and  restraining  and 
interdicting  him  from  continuing  the  advertising  ef  the  sale  of 
.'i50  freehold  plots  to  be  sold,  without  reserve,  at  "  Kensington." 
Ilefd,  that  an  interdict  could  not  be  granted. 

Thi«  was  an  application  on  notice  to  the  Re^fistrar  of  the 
Court  in  the  following  terms :  Please  take  notice  that  application 
will  ho  made  to  this  Honourable  Court  this  day  at  ten  o'clock  in 
the  forenoon,  or  so  soon  tiieicafter  as  counsel  can  be  heard,  for 
an  order  restraining  Richard  Carrie,  the  above-named  respon- 
dent, from  using  or  employing  tiie  word  "  Kensington  "  in  con- 
nection with  any  township  in  or  near  Johannesburg,  other  than 
the  township  of  the  applicants,  and  further,  that  the  said  respon- 
dent may  be  restrained  and  interdicted  from  continuing  the 
advertising  of  the  sale  of  350  freehold  plots  to  be  sold,  v/ithout 
reserve,  at  "  Kensington,"  near  Craig  Hall ;  and  further  that  the 
said  respondent  may  be  ordered  to  pay  the  costs  of  this  applica- 
tion. The  iMitition  was  ns  follows : — (1)  Your  petitioners*  com- 
pany, the  said  Kensington  Estate  Company,  Limited,  was  regis- 
tered with  limited  liability  in  the  office  of  the  Registrar  of  Com- 
panies at  Pretoria'  on  the  tenth  day  of  April,  1902,  as  will  niol-e 
fully  appear  on  reference  to  a  copy  of  the  certitiaite  thereof  here- 
unto annexed.  (2)  The  lieiul  office  of  the  sixid  compivny  is  in 
Johannesburg.  (3)  The  object  for  whicji  the  Siiid  eominuiy  was 
formed  was  to  purchai-e  and  act[uiiv  certaiii  rights  originally 
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granted  in  and  by  a  certain  notarial  agreement  entered  into  at 
Johannesburg  on  the  29th  day  of  April,  1897,  before  the* notary 
Edward  Bramley,  between  William  Andries  Stephanus  Gouws, 
Frederick  JacobuH  Be^raidenhout  senior,  Johannes  Andries  Mul- 
.ler,  Barend  Chi-istiaan  Bezuidenhout,  Comelis  Floris  Johannes 
Meyer,  Willeni  Wouter  Johannes  Jacobus  Bezuidenhout,  and 
Pieter  Schalk  Grobler  of  the  one  part,  and  Max  T^ngerniann  and 
Henricus  Lorentz  of  the  othi^r  part,  whereby  the  siiid  parties  of 
the  first  part  granted  to  the  said  parties  of  the  other  part  a  lease 
of  certain  land  upon  the  farm  Doornfontein,  No.  323,  situate  in 
the  district  of  Heidelberg,  and  immediately  adjoining  Johannes- 
burg, and  wliich  piece  of  ground  has  been  laid  out  in  plots  or 
lots,  which  number  about  eight  thousand,  the  whole  forming 
one  large  suburban  township.  (4)  Your  petitioners  intend 
selling  the  said  lots  at  an  early  date,  and  they  also  intend 
very  shortly  to  plant  the  streets  and  roads  of  the  estate 
with  trees,  to  fonii  a  park,  and  generally  to  beautify 
and  improve  the  estate  for  the  benefit  of  its  tenants.  (6) 
The  said  proparty  baing  ho  close  to  Johannesburg,  and  being 
partly  within  the  present  municipal  area,  is  well  known  and  has 
for  a  long  time  past  Iwen  known  as  the  '*  Kensington  Estate," 
and  as  evidence  of  tliis  it  may  be  mentioned  that  so  long  ago  as 
December,  1897,  your  petitioners'  predecessoi-s  in  title  used  and 
applied  the  name  "  Kensington  "  to  their  township,  as  will  more 
fully  appear  on  reference  to  a  lease  dated  the  21st  December' 
1897,  in  favour  of  Mrs.  Elsin  J.  Lorentz,  of  cei'tain  eighteen 
stands,  fonuing  portion  of  your  petitioners*  property,  a  copy 
wlicreof  is  hereunto  annexe<l.  ((>)  That  on  or  about  the  10th  day 
of  June,  1002,  an  mlvertisement  ap^K^ared  in  tlie  Star  newspaper 
at  Johannesburg,  signed  by  Uichaixl  Currie,  auctioneer,  valuator, 
and  estate  agent  (the  above-named  respondent),  in  which  he 
advertised  for  sale,  without  reserve,  350  freehold  plots  at 
Kensington,  as  will  more  fully  appear  on  i-eference  to"  a  copy  of 
the  said  advertisement,  wliieh  is  hereunto  annexed.  (7)  On  the 
2nd  day  of  July,  1902,  a  further  advertisement  appeared  in  the 
Leader  newspaper  of  Johaimesburg,  signed  by  the  said  respon- 
dent, headed  **  Kensington  Gai'dens,"  in  which  further  use  is 
made  of  the    name  "  Kensington "  as  applied    to    a   township 
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near  to  Johannesburg,  an  will  more  fully  appear  on  reference  to 
a  copy  of  the  naid  advertisement  hereunto  annexed.  (8)  On  the 
2nd  day  of  July,  1002,  your  petitioners  canned  a  letter  to  be 
written  to  the  said  respondent  by  their  solicitora,  Messrs.  Bell 
and  Tancred,  a  copy  whereof  is  hereunto  annexed.  (9)  Your 
petitioners  believe  the  use  of  tlie  wiid  woi"d  "  Kensington "  as 
applied  to  a  township  in  or  near  Johannesburg,  other  than  that 
of  your  petitioners,  is  an  infiingeiiient  of  the  rights  of  your 
petitionee,  and  that  it  represents,  or  is  calculated  to  represent, 
to  the  world  that  the  township  as  advertised  by  the  i-espondent 
is  your  petitioners*  township,  and  this  use  of  the  said  word  by 
the  respondent  is  calculated  to  deceive  and  so  to  divert  business 
from  your  petitioners  and  to  occasion  confusion  between  the 
two  townships,  and  thus  your  petitioners  fear  that  a  continuation 
of  its  use  .will  cause  damage  and  loss  to  your  petitioners. 
Wherefore  your  petitioners  pray  that  your  Loi*dship  may  be 
pleased  to  gi'ant  an  interdict  against  the  said  respondent  using 
or  employing  the  said  word  "  Kensington "  in  connection  with 
any  township  in  or  near  to  Johannesburg,  other  than  the  town- 
ship of  your  petititioners,  and  further,  that  the  said  respondent 
maj'^  be  restrained  and  interdicted  from  continuing  the  ffcdver- 
tising  of  the  stile  of  350  freehold  plot«  to  be  sold,  without 
reserve,  at  Kensington,  near  Cmig  Hall,  and  further  that  the 
said  respondent  may  be  ordered  to  pay  the  casts  of  this  petition 

Mavfred  Nathan,  for  applicants:  I  ask  the  Court  to  hear 
this  application,  though  it  has  not  been  put  down  on  the  roll,  as 
it  is  a  matter  of  urgency. 

[Solomon,  J. :  In  that  cawe  I  will  take  it]. 

Manfred  Nathan  moved. 

[Solomon,  J. :  This  is  a  novel  application]. 

The  company  is  a  limited  liability  company,  which  has 
been  registered  with  the  specific  object  of  selling  plots  of 
ground  on  its  property,  the  township  of  KensingtoiL  It  is  a 
trade  name,  and  the  company  is  entitled  to  the  sole  use  of  its 
trade  name.  The  English  authorities  on  the  subject  are  per- 
fectly in  point.  I  refer  your  Lordship  to  Kerly  on  Trade  Marks, 
2nd  edition,  p.  463 ;  and  to  the  judgment  of  Lord  Justice  James, 
in  I^evy  v.  Walker  (10  Ch.  D.,  447).     In  the  earlier  English  cases 
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the  grounds  arje  tliat  fraud  should  be  alleged,  but  by  later 
decisions  it  appears  that  it  is  not  necessary  to  allege  fraud. 

[Solomon,  J. :  Whete  is  your  estate  situated  ?] 

On  the  farm  Doomfontein,  on  the  east  of  Johannesburg, 
and  partly  within  the  municipal  limits. 

[Solomon,  J. :  How  can  there,  then,  be  any  confusion  ?  How 
are  you  likely  to  be  injuretl  by  this  name  Kensington  being 
employed  in  another  part  of  the  town.  A  tnwle  mark  case  is  a  very 
different  thing.  There  another  person  starts  selling  goods  under 
a  similar  name,  and  the  use  of  the  name  enables  him  to  pass  off 
his  goods  as  the  goods  of  a  person  who  has  acquired  a  certain 
reputation  in  the  trade.  But  how  can  applicant  be  injured  in 
this  case  ?] 

We  are  registered  as  a  limited  liability  company,  with  the 
name  "The  Kensington  Estate  Company."  Such  registration 
is  notice  to  all  the  world. 

[Solomon,  J. :  But  if  I  buy  a  place  can  I  not  give  it  that 
name?] 

•If  it  is  a  private  estate  yes,  but  not  if  it  is  an  estate  that 
is  to  be  sold  under  that  name  in  plots.  This  is  not  a  question 
of  a  trade  mark  only  ;  it  is  that  of  a  trade  name.  I  refer  your 
Lordship  to  Kerly,  p.  467,  Tlte  (fiutirlUiv  Fire  and  Life 
Assurance  Co.  v.  Tlie  Gnnrdiav  and  General  Insurance  Co,, 
reported  in  50  L.J.,  ch.  2.53.  I  submit  that  here  confusion 
would  clearly  be  caused.  The  principal  business  of  the  com- 
pany is  to  sell  plots,  and  that  would  be  clearly  injured  if  the 
respondent  was  not  restrained  from  selling  plots  under  the  same 
name. 

[Solomon,  J.:  When  did  the  respondent  shirt  calling  his 
place  "  Kensington  "  ?] 

The  advertisement  is  quite  a  recent  one.  Our  estate  is  a 
very  large  one,  and  comprises  8,000  stands,  and  it  is  quite  clear 
that  respondent  must  be  presumed  to  have  known  that  he  was 
infringing  our  rights,  and  was  probably  taking  advantage  of 
the  reputation  we  had  got.  We  do  not  know  who  the  owners 
of  the  other  ground  are. 

[Solomon,  J. :  It  would  have  been  much  more  convenient  if 
a  little  notice  had  been  given  in  matter's  like  these]. 
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We  would  have  given  more  notice,  but  the  applicants  had 
heard  that  to-day  was  the  only  day  in  the  week  on  wliieh  the 
Court  sat  during  the  vacation. 

Solomon,  J.:  I  do  not  think  there  is  sufficient  to  justify 
tny  granting  an  interdict  in  this  matter  at  present.  The  appli- 
cants allege  tliat  they  are  a  limited  liability  company  under  the 
name  of  "The  Kensington  Estate  Company/*  the  business  of  the 
company  being  to  sell  land  acquired  by  them  in  Doomfoutein 
for  the  purpose  of  building  lots,  and  they  apply  for  an  interdict 
against  the  respondent,  who  is  an  auctioneer  carrying  on  business 
in  Johannesburg,  and  who  advertises  for  sale  350  freehold  plots 
situated  at  Eeasington,  which  is  described  as  situated  to  the 
north  of  the  town,  near  Craig  Hall,  being  portion  of  the  farm 
Zandfontein,  on  the  high  road  to  Pretoria.  Now  the  case  for 
the  applicant  is  that  the  company,  being  registered  as  the  Kens- 
ington Estate  Company,  has  the  sole  right  to  the  use  of  the  name 
Kensington  in  connection  with  the  sale  of  building  lots  in  the 
neighbourhood  of  Joliannesburg,  that  no  other  pei'son  is  entitled 
to  use  that  name  for  any  property  in  or  near  Johannesburg,  and 
that  therefore  it  is  entitled  to  the  order  prayed  for.  It  appears 
that  applicant's  estate  is  in  Doomfontein,  and  this  advertismcnt 
clearly  states  tliat  the  plots  tp  be  .sold  are  situated  in  an  entirely 
different  direction.  Now,'  without  deciding  that  in  no  case 
would  the  Court  interfere  in  an  application  of  this  nature,  cer- 
tainly a  very  sti'ong  case  would  have  to  be  made  out  to  justif}' 
the  Court  in  interfering.  The  grounds  urged  by  Mr.  Nntluni 
which,  he  argues,  would  justify  the  Court  in  interfering  are  set 
out  in  the  passage  quoted  by  him  from  Keiiy  on  Ti^nde  Markff: 
"That  the  use  of  the  applicant  company's  name  is  calculated  to 
deceive,  and  so  to  divert  business  from  the  company."  Now,  if 
I  were  satisfied  in  this  case  that  the  use  of  the  word  "Kensing- 
ton" was  calculated  to  deceive  and  to  divert  business  fi'om  the 
applicants,  I  might  be  inclined  to  interfere,  but  I  am  not  satisfied 
that  the  use  of  the  word  is  calculated  to  deceive.  The  locality 
of  the  lots  advertised  for  sale  is  so  clearly  set  forth  in  the  adver- 
tisement that  no  person  attending  the  sale  for  the  purpose  of 
bidding  could  possibly  be  misled  by  the  use  of  the  word  **Kens- 
iagton,"  or  be  deceived  into  thinking  that  he  was  buying  land 
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belonging  to  the  Kensington  Estate  Company.  Tliat  lx»ing  so, 
theixj  is  no  rwisou  for  coniiug  to  the  conclasion  tluit  tlie  use  of 
the  woitl  "KeuKington"  is  h'kely  to  divert  InisiiK^ss  from  the 
(ipplictuitM.  Nor  is  there  anythi!!*;;  to  show  that  the  K<Misinu;tc)n 
Estate  has  acquirefl  sudi  a  reputation  for  its  Innld.in^^j  h>ts  tluit 
the  |)erson  seeing  the  ad\ ertisenunt  wouhl  natiniilly  coine  to  tlie 
conclusion  that  tliey  wen*  heing  askiMl  to  1)U\-  plots  of  gi-ouud  in 
the  applicants*  estate :  and  in  the  ahsenet*  of  anything  to  sliow 
tliat  any  ix'i'son  huying  ground  that  the  resiMindriit  was  ottering 
for  sale  would  1h»  <Ieeeived  into  thinking  that  h«*  was  Iniying 
ground  in  Dooriifontein  l)elo!iging  to  the  applieant  conn)any,  I 
do  not  .see  that  I  should  h(»  justified  in  interfering.  The  appli- 
cation is  one  of  a  very  novel  character,  and  I  havi*  nevei*  known 
of  a  similHr  case.  The  CiVse  of  the  (ftinrtlittn  Five  niuj  Life 
Aaaiuunre  Comjmny  (50  L.J.,  Cli.  25-^)  refened  to  by  Mr.  Xathaii, 
is  a  very  different  matter.  There  a  company  was  carrying  on 
bufdneas  as  an  insurance  company,  and  had  ac([ui]'ed  a  certain 
reputation :  thereafter  the  defendant  com,pan}-  adopted  the  name 
of  the  Guardian,  and  one  can  easily  .see  that  pei'sons  might  be 
deceived,  and  might  insure  with  the  defendant  company,  believ- 
ing tliat  they  were  insuring  in  the  company  that  had  alieady 
gained  a  reputation  as  an  insurance  com|)any.  But  in  this  appli- 
cation as  I  have  already  said,  there  is  nothing  to  justify  me  in 
coming  to  the  conclasion  that  a  pei-son  buying  any  of  the  plots 
of  ground  adveHised  would  think  that  he  was  buying  from  tlie 
Kensington  Estate  Company,  and  that  bu.sine.ss  would  thereby 
be  diverted  from  that  company.  That  Ixn'ng  so,  I  do  not  see  how 
I  nhould  l>e  justified  in  gi-anting  the  order  asked  for.  Further  in- 
formation might  be  brought  which  will  put  a  different  complexion 
on  the  case,  but  at  the  pre.sent  I  see^  no  reason  for  gianting  the 
application 

Application  refused  accordingly. 

Applicants'  Attorneys:  BMand  Tailored, 
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FREI  V.  FREI. 

1902.    July  5  and  17.    Solomon,  J. 
Divorce, — Adultery, — Community. — Forfeiture  oj  benefits, 
Kortje  V,  Xortjf  (6  S.C.  9)  and  Ifif/yins  v.  Ifiggine  (5  E.D.C.  344), 
diecuseed. 

Interflict  (|;ranted  restraining  husband  married  in  community  from 
parting  with  his  property  pending  action  for  divorce  on  the 
ground  of  adultery.  Husband  ordered  to  pay  £100  towards 
wife's  coHts  of  divorce  suit,  and  maintenance  of  wife  at  the  rate 
of  £6  per  week. 

This  was  an  application  for  an  interdict  restraining  applicant's 
husband  from  parting  with  property  belonginor  to  the  pai-ties, 
who  were  married  in  community,  for  an  order  calling  on  the 
husband  to  contribute  maintenance,  and  to  pay  a  certain  amount 
towards  the  costs  of  an  action  to  be  instituted  against  the  hus- 
band for  divorce  by  reason  of  his  adultery. 

Applicant's  petition  showed : — (1)  That  she  was  married  in 
community  of  property  to  the  respondent  in  Cologne,  Germany, 
on  the  24th  November,  1894.  (2)  That  at  the  time  of  such 
marriage  the  respondent  was  domiciled  in  the  Transvaal,  and  was 
on  a  business  visit  to  Germany.  (3)  That  immediately  after  the 
said  marriage  the  applicant  proceeded  with  the  respondent  to  the 
latter  8  domicile  in  the  Transvaal.  (4)  That  upon  arrival  here 
they  went  to  Pretoria,  where  they  jointly  cammenced  business 
as  hotelkeepers  in  the  Grand  Hotel,  Pretoria,  conducting  at  the 
same  time  the  management  of  the  Pretoria  Club.  (5)  Tliat  about 
the  beginning  of  1898  they  came  to  Johannesburg,  where  they 
carried  on  business  as  restaurant-keepers  in  the  Continental 
Restaurant.  (6)  That  about  the  end  of  1898  the  applicant  and 
respondent  left  for  Germany,  to  take  medical  advice  in  Germany 
on  the  health  of  the  respondent,  both  having  the  intention  of 
returning  to  the  Transvaal.  (7)  That  while  in  Germany  and  at 
Cologne,  the  respondent  committed  adultery  with  one  Clara 
Elster  during  the  year  1901  and  the  montlis  of  January  and 
Februarj^  1902.  (8)  That  out  of  the  said  intercourse  between 
the  respondent  and  the  said  Clara  Elster  a  female  child  was  bom 
on  the  2nd .  February,  1902.  (9)  That  the  respondent  left 
Germany  on  or  about  the  Ist  March,  1902,  for  South  Africa, 
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with  the  intention  of  returning  to  Johannesburg,  and  is  now  in 
Capetown,  awaiting  his  permit  to  come  to  Joliannesburg.  (10) 
That  after  the  departure  of  the  respondent,  the  applicant  remain- 
ing at  Cologne,  Germany,  an  interdict  was  placed  on  the  furni- 
ture and  other  personal  assets  of  the  applicant  at  Cologne, 
Geni^auy,  she  being  married  in  community  6i  property 
to  respondent,  at  the  instance  of  the  said  Clara  Elster  against 
respondent  for  damages  for  seduction  and  maintenance.  (11) 
Tliat  this  action  will  have  its  third  and  final  hearing  this  month 
in  the  competent  Court  at  Cologne,  Germany.  (12)  That  the 
respondent  on  leaving  Germany,  as  stated  in  paragraph  (9)  here- 
of, took  with  Iiim  as  his  wife  a  woman  named  Sauerboan,  as  far 
as  applicant  has  been  able  to  ascertain  her  name,  with  whom 
he  lived  in  adultery  since  the  1st  of  March,  1902,  and  is  still  so 
living  in  adulteiy  at  Capetown.  (13)  That  respondent  made 
application  to  the  competent  local  quarter  for  a  permit  for  the 
return  of  himself  and  wife,  he  passing  off  the  said  woman 
Sauerboan  as  his  wife.  (14)  That  applicant  'r^ently  arrived  in 
Johannesburg  from  Cologne,  Germany,  aforesaid.  (15)  That 
during  the  marriage  of  applicant  and  respondent,  through  their 
joint  labour.^,  c:>n8iderable  property  was  acciuired  in  Johannes- 
burg, principally :  (a)  Two  stanrls  situate  in  Juta  Street,  Johan- 
nesburg, Nos.  304  and  305:  (b)  the  premises  known  as  the 
Burlington  Hotel,  situate  on  stand  2,692  Harrison  Street, 
Braamf ontein ;  (c)  two  stands  corner  of  Commissioner  Street  and 
lund  Street,  Johannesburg,  Nos.  1  and  2.  (16)  That  respondent 
is  represented  here  by  Mr.  J.  H.  Rainier,  who  holds  his  general 
power  of  attorney.  (17)  That  applicant  has  grave  fears  that 
resixjndent  is  disposing  of  his  property  with  the  purpose  of  appro- 
priating the  assets  of  the  community  for  himself,  and  as  a  fact 
his  already  disposed  of  stands  304  and  305,  Juta  Street,  above 
mentioned,  to  one  Engel,  and  is  on  the  point  of  giving  transfer 
q£  the  said  stands  and  appropriating  the  proceeds  to  his  own 
use  and  benefit,  to  the  detriment  of  the  applicant.  (18)  That 
applicant  claims  tliat  respondent,  on  the  aforesaid  grounds  of 
adultery,  has  forfeited  his  siiare  in  the  assets  of  the  community, 
and  that  she  is  solely  entitled  thereto.  (19)  That  applicant 
intends  bringing  an  action  for  divorce  on  the.  above  set-forth^ 
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grounds,  l>ut  luofi  no  means  whorewith  to  in»titute  same,  the 
respondent  having  tlie  assets  of  the  connnunity  under  hiii  con- 
trol, of  whidi  hv  dnwvs  the  income,  wliich  is  verv  comndefmUe, 
not  aillowing  anytliing  for  lier  maintenance.  (20)  Tliat  applicant 
pmys  the  Conrt  for  an  order  ^ff^  restmining  the  respondeat  or 
anyone  im  h\s  l)ehalf  fr<»m  alienating  or  encumbering  any  of  the 
ass»»is  of  tli*»  comnnniity,  nion*  esp<»cially  those  enumerated  in 
clansi'  (15)  hpre»f,  prnding  thi'  aetion  for  divorce  to  be  kwtitated 
by  applicant  against  ihc  respondt^nt.  (b)  For  an  order  com- 
jx'lling  the  res^Kindent  or  the  said  J.  H.  Raiiuer,  who  holds  his 
general  power  of  attorney,  in  his  capacity  as  such,  to  pay  to 
applicant  a  sum  of  money  sufficient  to  enable  her  to  bring  the 
said  acticm  for  divorce,  fc)  For  an  order  compelling  the  n^ 
sp(3ndent  or  the  said  J.  H.  Rainier,  acting  as  aforesaid,  to  con- 
tribute monthly  a  sum  of  money  for  her  mainteiiancei  pending 
such  action  for  divorce,  (d)  For  an  order  directing  the  manner 
in  which  the  above  order,  if  giunted,  and  the  summons  to  be 
issuiil  shall  be  served,  pending  the  return  of  the  respondent  to 
Johannesburg,  (e)  Such  further  and  other  relief  as  this  Court 
may  deem  tit  to  gi'ant,  together  witli  the  costs  hereof. 

Manfrt'tf  ytiiimn,  for  applicant,  moved  in  terms  of  the 
l^'titiun. 

[SoLOMox,  J.  :  I  can  give  you  an  order  restraining  the  trans- 
fer of  the  immovable  property,  except  with  regard  to  the  two 
stands  sold,  where  the  rights  of  a  thinl  party  are  concerned]. 

Transi'ur  of  the  two  stands  has  not  yet  been  given  to  EngeL 
As  all  this  pro|>?rty  was  accjuired  during  the  .subsistence  of  the 
maniagu,  the  applicant  is  entitled  to  ask  for  the  forfeiture  of 
the  huslMind's  ix)rtion  of  the  proijerty  held  in  connnunity. 

[Sdlomox,  J.  :  She  is  only  entitled  to  a  division  of  the  joint 
estatt*.     He  is  still  entitled  to  his  share  of  the  property]. 

Eveiy thing  has  lx*en  accjuired  since  the  marriage  by  joint 
ett'ort  of  the  spouses.  Neither  party  brought  anything  in  at 
tlie  time  ut  the  mari'iage. 

[Solomon,  j.:  She  is  only  entitled  to  her  half-share.  If  it 
had  originally  been  her  property,  of  coui-se  she  might  ask  for  the 
forfeiture  of  wliat  he  hiul  obtained  from  her.  But  he  does  not 
tprfeit  his  own  property.     If  anything  is  to  be  done  as  to  the 
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Htands  sold  to  Eii<;el,  lie  would  have  to  appear.  It  may  be  that 
he  lias  ah'eady  pjiid  for  tliem.  Until  he  is  interdicted  from  deal- 
in;;  with  tlie  proix^rty ,  the  hunband  has  a  perfect  right  to  sell  this 
property]. 

I  submit  that  your  I^n-dsliip  should  interdict  the  pm-chasc 
price  of  these  sti\nds,  or  direct  the  purcliaser  to  pay  over  the 
money  to  some  person  appointed  by  the  Court. 

[S()U)M()X.  J. :  A  man  cannot  be  restrained  from  parting  with 
all  his  property  because  his  wife,  who  is  married  to  him  in  com- 
munity of  property,  is  going  to  sue  him  for  divorce  on  the  ground 
of  adultery.  If  the  prayer  were  granted  as  it  stands,  a  man 
could  not  spend  five  shillings]. 

I  subnsit  we  have  a  right  to  ask  for  the  forfeiture  of  all  the 
property  of  the  liusband,  on  the  ground  that  he  has  committed 
adulter}',  and  I  would  refer  your  Lordship  to  the  case  of  Du  Toit 
v.  Da  Tnit  (Transvaal  Official  Reports  vol.  l,,pt  2,  p.  20),  where 
the  husliand's  part  of  the  connuunity  was  dealared- forfeited. 

[SoLOMox,  J. :  By  the  misconduct  of  either  party,  there  is 
forfeiture  only  of  the  share  in  the  community  of  property  brought 
in  by  the  other  party.  Surely  it  cannot  be  argued  that  if  a  man 
conunits  adultery  his  wife  can  claim  that  he  has  forfeited  all  his 
property]. 

Tliere  arc  autliorities  for  that.  I  refer  your  Lordship  to 
the  case  of  Xortje  v.  Xortje  (6  S.C.  9),  from  which  it  is  clear 
that  in  such  a  case  as  tliis  the  rule  would  apply.  There  is  also 
the  case  of  Hu/ffinn  v.  Hiygins  (5  KD.C  J:J44).  It  is  clear 
from  tlie  remarks  of  the  Dutch  jurist.  Lybrecht,  cited  by  counsel 
in  that  case,  that  a  husband  who  has  committed  adultery 
should  forfeit  in  favour  of  the  wife  all  the  community  he  h«id 
brought  into  the  marriage.  That  was  a  decision  of  the  Court  of 
Holland,  and  I  submit  it  still  applies  here. 

[Solomon,  J.:  I  am  certain  that  that  has  never  been  acted 
upon  in  South  Africa]. 

After  further  argmuent  the  (Court  granted  an  order  (1)  re- 
straining the  respondent  or  liis  agent,  Rainier,  from  dealing  with 
the  premises  known  as  the  Burlington  Hotel,  Hai-rison-street, 
Braamfontein,  and  witli  two  stands,  Nos.  1  and  2,  comer  of  Com- 
missioner and  End  streets  Johannesburg ;  (2)  calling  upon   U. 
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Engel  to  show  cause  why  he  should  not  be  restrained  fi-om  pay- 
ing over  the  purchase-price  of  stands  304*  and  305,  Juta-street, 
Johannesburg,  to  respondent  or  to  his  agent,  Rainier,  and  why  he 
should  not  be  ordered  to  pay  over  the  purcliane-price  to  the 
Registrar  of  the  Court,  pending  action  to  be  bi*oug))t  by  applicant 
for  divorce ;  (3)  calling  upon  r6H])ondent'H  agent,  Rainier,  to  sJiow 
cause  why  he  should  not  pay  the  applicant  the  sum  of  £100  to 
enable  her  to  bring  tlie  action  for  divorce,  and  the  sum  of  £6  per 
week  for  her  maintenance  pending  tlie  action — the  rule  to  be 
served  on  the  respondent's  agent,  Rainier,  and  to  be  returnable 
on  the  17th  inat.     Costs  to  be  costs  in  the  cause. 

Posteit.  (July  17th),  Mr.  J.  H.  Rainier  tiled  an  affidavit  tliat  he 
had  been  unable  to  communicate  with  Frei,  and  that  he  had  in 
his  hands  on  Frei's  behalf  only  the  sum  of  £41,  all  of  which  w^as 
required  to  pay  the  costs  of  maintaining  the  proi)ertieH,  and  for 
paying  the  interest  on  the  mortgages  over  the  pi'operty. 

Applicant  tiled  a  replying  affidavit  to  the  effect  that  the  sum 
of  £350  was  still  due  by  Engel  to  Frei,  and  was  now  in  the  hands 
of  Messrs.  Adam  and  6.  Alexander. 

Manfred  NaUuKUy  for  applicant. 

J.  G.  Aaret,  for  J.  H.  Rainier. 

The  Court  granted  a  continuation  of  the  rule  interdicting  the 
disposal  or  alienation  of  the  landed  proiHJrty,  and  continued  the 
rule  in  so  far  as  it  i*elated  to  Engel,  who  did  not  opjiose  the 
application.  The  Court  held  that  as  only  £41  was  in  the  hands 
of  Frei's  agent,  the  latter  could  not  be  called  upon  to  pay  appli- 
cant anything  by  way  of  maintenance.  The  Court,  however, 
directed  the  sum  of  £350,  still  due  by  Engel,  to  be  paid  to  tlie 
Registrar  of  the  Court,  and  directed  the  Registrar  out  of  that 
sum  to  pay  applicant  £100,  and  £6  per  week  for  maintenance 
pending  the  decision  in  the  divorce  case. 

Applicant's  xUtoriieys:   Van  Qorkom  and  ZvMinwMfeiv. 

Attorneys  for  J.  H.  Rainier :  TredgM,  SteytUr  and  Beycru. 
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1902.    Jidy  5  ami  17.    Solomox.  J. 

Interdict. — AUach^nent  ad/utidatidanijuruidictwuitn — General  hofid. 

The  holders  of  a  duly  registered  notarial  general  bond  are  not  vested 
with' the  property  in  the  goods  pledged,  or  in  the  proceeds  of  Uie 
sale  of  such  goods.  A  pledgee  is  not  entitled  to  realise  the  goods 
pledged  with  him  without  obtaining  authority  to  do  so. 

The  petition  of  applicant's  representative,  Nonnan  Ross 
Mocleod,  was  as  follows : — (1)  That  the  South  African  Tobacco 
Company,  a  company  established  at  Rottei*dam,  Holland,  accord- 
ing to  the  laws  of  Holland,  until  recently  canyin*;  on  business 
also  in  Johannesburg,  is  indebted  to  Pieter  Johannes  Marais  in 
the  sum  of  £1,504  16s.,  being  for  rent,  according  to  statement  of. 
account  hereunto  annexed,  of  certain  stand  No.  069  and  the 
buildings  thereon,  hired  by  the  said  South  African  Tobacco 
Company  from  the  said  Pieter  Johannes  Marais.  (2)  That  the 
petitioners  have  mode  frequent  ap'plication  to  the  said  South 
African  Tobacco  Company  for  payment  of  the  amount  of  the  said 
indebtedness  without  success.  (3)  That  the  said  South  African 
Tobacco  Company  during  the  existence  of  tlieir  tenancy 
erected  certain  buildings  and  sheds  on  the  above-mentioned 
stand,  and  until  very  recently  had  a  considerable  quantity 
of  machinery,  plant  and  fittings  and  other  movable  assets 
in  the  buildings  on  the  said  stand.  (4)  That  in  response 
to  petitioner's  last  application  to  the  manager  of  the 
South  African  Tobacco  Company  for  a  settlement  of  the  said: 
indebtedliess,  the  latter  informed  petitioner  tliat  lie  was  awaiting 
instructions  from  certain  members  of  his  firm  at  present  absent 
from  Johannesburg,  in  regard  to  the  said  iudebtedncas.  (5)* 
That  petitioners  liave  this  morning  discovered  that  the  South 
African  Tobacco  Company  yesterday  caused  all  or  some  of  the 
said  machinery,  fittings  and  other  assets  on  tlie  said  stand  No. 
969  to  be  sold  by  public  auction  through  Messrs.  Herbert  M. 
Cohen  and  Nabob  Levy,  of  Johannesburg,  quietly  and  vrithout 
any  previous  public  advertisement,  to  the  best  of  the  know- 
ledge of  petitioner.  (6)  That  this  morning  petitioner  discover- 
ed this  und  visited  the  said  stand,  and  found  the  greater  portion 
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of  the  plant  and  otlicr  ossctH  belonginj;  to  the  said  South  African 
TobaccD  Couipany  had  already  been  removed,  and  tliat  the  build- 
ingH  and  erections  erccti^d  by  the  Naid  Soutli  African  Tobacco 
Conrpany  were  beinj(  puIliKl  down  and  removed  from '  tlie  Kaid 
stand  at  tlie  instance  of  the  said  South  African  Toljaccfj  Company. 
(7)  Tliat  there  are  still  on  the  said  stand  two  safes,  a  Ixiiler,  engine 
and  a  few  other  assets,  wliich  tlie  petitioner  verily  believes  will 
be  removed  immediately.  (7o)  That  tlie  said  South  African 
Tobacco  Company  has  ceased  to  carry  on  business  in  Joliannes- 
burg,  and  tlie  general  manager  thereof.  Mr  G.  Husheer,  about 
three  %veeks  ago,  sold  his  own.  dwelling-house  in  Johannesburg, 
and  has  since  left  Johannesbiu-g  and  proceeded  to  Eui-ope.  (H) 
That  the  .Siiid  Pieter  Johannes  Marais  has  no  security  for  the 
amount  of  the  said  indebtednens  or  any  portion  thereof,  save  and 
except  his  landlord  s  lien  \i\x)n  any  propcTty  or  other  as.sets  on 
the  Sidd  stand  Xo.  f)69.  (9)  That  the  manager  of  the  said  South 
African  Tobacco  Company  never  gave  any  notice  to  tlie  peti- 
tioner of  his  intention  to  sell  or  remove  any  of  the  assets  on  the 
said  sUind,  or  of  pulling  down  and  removing  the  said  buildings 
erected  as  afon^aid,  but  the  sjiid  s^ile  and  removal  has  lieen  done 
surn'plitiously  and  with  the  sul«»  ohji'Ct  of  defeating  the  said 
Pieter  Johannes  Marais  in  recovery  of  the  amount  due  to  him  as 
above-mentioned.  (10)  That  unless  the  s«iid  South  African 
Tobacco  Company  be  interdicted  from  pulling  down  the  said 
buildings  erected  by  them  as  aforementioned,  and  removing 
movable  assets  on  the  .sjvid  stand,  the  same  will,  jK'titioner  fears, 
l)e  n»movt*<l  innnediately,  and  the  said  Pieter  Johannes  Mai*ais 
will  suffer  loss  and  injury  in  his  h*gal  rights.  (II)  That  the 
said  Pieter  Johannes  Marais  intends  instituting  legal  action  forth^ 
with  again.st  the  said  Tolxieeo  (^ompany  for  recovery  of  the  said 
indebtedness. 

Wherefore  ijetitiower  prays  that  your  Lordship  will  be 
ph»ased  to  grant  an  interdict  restraining  the  said  South  Afriam 
Tolxieeo  Com]Niny  and  t!ie  meml lers  of  the  .said  firm  as  well  as 
all  managei-s  and  .servants  of  tho  said  firm,  and  all  other  pei*sons 
whomsoever  from  removing  any  plant,  safes,  ma'*hinery  or  other 
assets  whatsoever  from  the  said  stand,  and  from  pulling  down  or 
injuring  the  said  buildings  or  any  of  tliem  erected  by  the  South 
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African  Tolxicco  Conipiiny  on  the  said  stand  as  aforementioned 
and  restraining  the  said  Herbert  M.  Cohen  and  Nabob  Levy  from 
payin/i^  to.  the  said  South  African  To1>acco  Company  or  any 
person  wliomsoever  any  moneys  beint^  the  proceeds  of  the  sale 
pf  any  assets  lieretofore  on  the  above-mentioned  stand  No.  069, 
and  also  attachin;^  the  moneys  in  the  hands  of  the  said  ^Herbert 
M.  Cohen  and  Nabob  Levy,  as  well  as  the  sjifes  and  otlier  loose 
assets,  as  well  as  the  remainder  of  the  afort^mentioned  buildings 
beloncrini^  to  the  said  South  African  Tobaccn  Ccjmpan}',  still  re- 
maining on  the  said  stand  No.  96J),  ml  fn  n  la  ii'ln  in  jti  r'unlidiimem 
in  the  said  action,  pending  an  action  U)  be  instituted  by  the  said 
Pieter  Johannes-  Marais  as  a^^iinst  the  South  African  Tobacco 
Company  for  recovery  of  the  amount  of  the  aforesaid  indebted- 
ness, and  condenmiu)^  tlie  said  South  African  Tobacco  Comiiany 
in  the  costs  of  these  proceedint^s,  or  othcnvise  that  your  Ix)rd8hip 
may  gi*ant  such  other  or  further  relief  in  the  premises  as  to  your 
Lordship  may  seem  meet. 

SiudSdomo}9,  for  applicant. 

SouoiON,  J.  gmnted  an  order  calling  upon  respondents  and 
their  agents  to  show  ciiuse  why  tliey  should  not  l)o  restmined 
from  removing  the  plant,  safes,  machinery  and  other  assets,  on 
the  stand  least*d  by  applicant  to  resfxindents,  and  from  pulling 
down  and  removing  the  buildings  enacted  on  Die  saidst^uids: 
and  calling  ui)on  the  auctioneers  to  show  cause  why  tliey  should 
not  be  restrained  frciin  psying  over  the  proceeds  of  the  sale 
held  by  them  on  behalf  of  respondents  to  the  said  dt^fendants 
or  anyone  on  their  behalf,  or  to  anyone  else  whomsoever 
pending  an  action  to  be  brought  by  applicant  against  respondents 
for  recoveiy  of  the  amount  of  £1,504  16s..  rent  of  the  said  stand 
and  costs  of  the  action.  Rule  nisi  to  act  as  a  provisional  in- 
terdict in  tenns  above  set  forth,  and  to  be  returnable  on  10th 
July.  1902. 

Pitt^fu  (July  17).  the  Netherlands  Bank  a]ipeared  to  show 
cause. 

In  the  affidavit  of  tlie  manager  of  the  bank  it  was  alleged 
that  the  sjileof  the  a.Hsets  of  the  South  .\frican  Tobncco  Co.  was 
held    by   Messrs   Cohen   and  Lc\y^   Kud   the   ]>roeeeds   thereof 
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received  by  them  for  and  on  behalf  of  the  bank  to  whom,  at 
the  date  of  the  sale,  the  goods  which  were  then  disposed  of 
legally  belonged  as  pledgees  or  mortgagees,  by  virtue  -of  a 
general  notarial  bond  passed  by  the  South  African,  Tobacco 
Company  in  favour  of  the  Bank  in  November,  1898,  for  £2,500. 
As  security  for  the  payment  of  the  bond  the  company  mortgaged 
or  pledged  all  its  movable  goods  to  the  bank  ;  on  the  24th  June, 
1902.  Erik  Nerin,  acting  for  and  on  behalf  of  the  company,  by 
whom  on  that  date  £4,331  48.  lid.  was  due  to  the  bank,  legally 
and  properly  handed  over  to  and  placed  the  bank  in  full  and 
complete  possession  and  control  of  all  the  stock-iu'-trade  and 
movable  assets  of  the  company  for  the  purpose  of  giving  legal 
effect  to  and  securing  the  pledge  or  bond  held  by  the  bank,  the 
company  haying  been  placed  in  liquidation  in  Holland.  The 
bank  then  appointed  Erik  Neiin  to  dispose  of  and  liquidate  the 
assets,  and  in  accordance  with  instructions  he  requested  Messrs. 
Cohen  &  Nabob  Levy  to  hold  a  public  sale  thereof. 

In  reply  to  tliis  an  affidavit  by  Nabob  Levy  was  filed  to  the 
effect  that  the  sale  wajs  held  on  behalf  of  the  South  African 
Tobacco  Company,  and  that  the  proceeds  were  now  held  by  hia 
firm  for  the  ccniipany. 

Mavfred  Natluiv,  for  the  Netherlands  Bank  :  The  landlord 
has  no  right  to  an  interdict,  once  the  goods  have  left  his  property. 
There  was  a  proper  and  legal  transfer  of  the  property  to  us 
We  are  not  merely  pledgees,  but  actual  owners. 

Saul  Solomov,  for  applicant,  wan  not  heard. 

Solomon,  J. :  In  this  case  u  rule  nif<i  was  gi'anted,  fii-stly, 
calling  upon  tlie  Soutli  African  Tobacco  Company  to  show 
cause  why  tliey  and  all  other  persons  whomsoever  should  not  be 
restrained  from  removing  the  plant,  safes,  machinery  and  other 
assets  on  a  certain  stand.  No.  9G9,  Johannesburg,  and  from 
pulling  down  and  removing  the  buildings  erected  tliereon. 
There  is  no  opposition  to  this  part  of  the  nile,  which  will  there- 
fore be  made  absolute ;  secondly,  the  rule  calls  upon  Mes8i*s. 
Herbert  M.  Cohen  and  Nabob  Levy  to  show  c^s^e  why  they 
should  not  bo  restrained  from  paying  over  the  pix^ceeds  of  tlie 
sale  held  by  i\nn\)  to  the  said  company  or  to  anyone  on  behulf  uf 
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the  said  company  or  to  anyone  else  whomsoever.  Tlie  auctioneers 
themselves  do  not  appear  to  oppose  the  making  absolute  of  this 
part  of  the  rule,  but  the  Netherlands  Bank  have  intei*vened,  and 
oppose  it  on  the  ground  that  they  hold  a  mortgage  or  general 
bond  over  all  the  movable  property,  and  they  say  that  the  assets 
which  were  sold  by  the  auctioneers,  and  the  proceeds  of  which 
are  still  in  the  hands  of  the  auctioneers  belong  to  them.  But  it 
is  clear  that  they  are  not  entitled  by  virtue  of  the  general  bond 
to  the  assets  or  the  proceeds ;  all  that  they  are  entitled  to  as 
holders  of  a  general  bond  is  that  in  case  of  insolvency  of  the 
company  they  liave  a  preference  in  regard  to  the  money  in  the 
hands  of  the  auctioneers  and  to  the  assets  bonded,  unless  some 
other  person  can  show  a  better  riglit.  They  also  set  up  that 
there  was  a  delivery  of  the  goods.  But  that  would  not  vest  in 
them  the  property  of  those  goods  or  tlie  proceeds  of  the  sale.  It 
is  clear  that  a  pledgee  is  not  entitled  to  i-ealise  the  goods  pledged 
with  him  without  obtaining  authority  to  do  so.  Therefore  those 
goods  clearly  were  not  Vested  in  the  bank,  nor  are  the  proceeds. 
The  money  in  the  hands  of  the  auctioneers  is  still  the  property 
of  the  South  African  Tobacco  Company,  and  therefore  I  think 
the  applicant  is  justified  in  a.sking  the  Court  to  restrain  the 
South  African  Tobacco  Company  from  removing  the  assets  and 
the  auctioneei*s  from  l>aying  the  proceeds  over,  pending  the 
applicants  claim  as  bondholder  being  enforced.  I  see  no  good 
ground  wliy  this  rule  should  not  be  made  absolute.  But  there 
is  a  further  reason  why  tliis  money  should  be  attached  in  the 
hands  of  the  auctioneers.  The  applicant  has  presented  a  petition 
for  leave  to  sue  the  South  African  Tobacco  Company  by  edictal 
citation.  It  appears  that  the  company  is  one  registered  in 
Holland,  and  has  ceased  to  carry  on  business  here,  and  has  no 
agent  here  to  represent  it,  and  the  only  way  it  can  be  proceeded 
against  is  by  suing  by  edictal  citation,  and  .the  attachment  of  it*^ 
property  here  to  found  jurisdiction.  Tlie  rule  nisi  must 
therefore  be  made  absolute,  and  the  money  in  the  hands  of  the 
auctioneei-s  will  be  attached  for  the- purpose  of  founding  juris- 
diction. Ijcave  is  given  to  the  applicant  to  sue  the  respondent 
by  edictal  citation.  Sinnmons  t-o  be,  r^ituniable  on  the  16th 
August  next,  declaration  to  be  served  with  the  summons.    The 
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C08t8  of  the  oppo8itioti  niiiKt  be  bortie  by  the  Netherlands  Bonk, 

iind  the  rest  of  the  costn  to  be  costK  in  the  cause. 
Applicant  8  Attorneys :  Solonwv  mul  ThoinRon, 
Attorneys  for  Netherlands  Bank  :  Baiimcinn  and  GUfiUan. 
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1902.    July  10.    Sou>Moy,  J. 

Curator  (mmiv*, —  \Vi/e'$  jn-operty. — PoivevM.  --Tratv/er, 

The  application  of  a  husband  who  was  curator  bonit  to  his  wife  (who 
had  been  placed  under  reHtraint  on  account  of  melancholia,  from 
which  -sho  was  suffering),  to  whom  he  was  married  out  of  com- 
munity, for  leave  to  transfer  pii>))erty  registered  in  his  wife's 
name  into  his  own  name,  or  to  otherwise  deal  with  such  property 
as  he  might  deem  fit,  refused. 

This  was  an  application  for  leave  to  transfer  certain  property 
belonging  to  applicant  s  wife,  who  was  said  to  be  a  lunatic,  to 
applicant. 

Tlie  application  was  to  the  effect  that  the  applicant's  wife,  to 
whom  he  was  uianied  out  of  community  of  property,  was  at 
present  detained  in  Cei^pe  Colony.  She  was  alleged  to  be  suffering 
from  melancholia. 

Applicant  alleged  that  he  had  given  certain  'landed  property 
to  his  wife  befoi'e  marriage.  This  property  was  still  registered 
in  her  name,  and  application  was  now  made  for  leave  to  have  the 
properj^y  transferred  into  his  own  name,  or  that  otherwiae 
applicant  should  be  at  liberty  to  deal  with  the  property  as  he 
thought  fit.  The  applicant  had  previously  applied  for  appoint- 
ment as  ctcnxt<rr  Ixmis  of  his  wife's  estate,  and  he  had  been  so 
appointed  by  Smith,  J.,  who  ordered  the  application,  so  far  an 
the  property  was  concerned,  to  be  refeVred  to  the  Master  of  the 
Supreme  Court  for  his  report.  The  Ma^^ter  now  i-eported  to  the 
.effect  that  he  did  not  consider  it  desirable  to  let  the  husband 
liave  the  property  registered  in  his  own  name,  or  that  he  should 
have  leave  to  alienate  the  property. 

The  respondent,  Behrmanii,  had  obtained  leave  to  intervene 
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and  oppose  the  application.  He  was -the  father  of  applicant's 
wife.  He  alleged  that  the  property  belonged  to  the  wife,  and 
was  an  exchange  for  oUier  property  which  Iiad  originally  been 
registered  in  her  name  by  way  of  gift  from  her  husband.  This 
had  been  sold,  and  with  part  of  the  proceeds  the  husband  had 
bought  the  property  now  held  by  the  wife.  For  the  rest  of  the 
property  he  had  failed  to  account.  It  was  also  alleged  that  the 
wife's  present  condition  was  due  to  her  husband's  ill-treatment 
of  her. 

P.  Van  Heerden,  for  applicant. 

Manfred  Nathan,  for  respondent. 

SoT/)MOK,  J. :  The  facts  alleged  here  by  the  applicant  are  that 
the  property  that  is  standing  registered  in  the  wife's  name 
really  belongs  to  him.  Without  going  into  the  facts  alleged  by 
the  wife's  father,  the  respondent,  I  think-  it  is  dear  that  no 
court  would  be  justified  in  making  the  order  asked  for.  The 
property  is  registered  in  the  wife's  name,  and  primd  facie  she 
is  the  owner.  The  only  way  the  transfer  could  be  got  would  be  by 
action.  A  caratar  ad  litem  would  have  to  be  appointed,  and  the 
action  brought  against  him.  But  here,  upon  a  bare  petition,  the 
Ciourt  is  asked  to  make  such  an  order,  transferring  the  wife's 
property  to  the  husband.  The  applicant  in  his  second  affidavit 
rather  departs  from  tlie  position  he  had  taken  up  at  first,  in 
asking  for  a  transfer  into  his  own  name,  but-  he  asks  now  for 
leave  to  mortgage  \he  property,  and  for  the  right  of  disposing  of 
the  stands  should  a  fitting  opportunity  arise,  and  of  dealing  with 
the  funds.  The  appointment  of  the  applicant  as  curator  bonis 
was  made  definitely  and  absolutely,  and  I  don't  see  how  I  can  set 
that  aside  or  vary  it.  If  the  facts  now  before  the  C!ourt  had 
been  before  the  Coui*t  when  the  appointment  was  made,  possibly 
that  order  would  not  have  been  made.  I  do  not  think  that  upon 
an  affidavit  I  would  be  justified  in  entering  into  the  question  of 
removing  the  cwrator  bonis  or  appointing  another  to  act  with 
him.  Even  if  the  facts  alleged  were  true,  I  do  not  see  that  any 
harm  cmi  be  done  by  the  euixjitoi''  bonis,  as  thd  only  power  that 
he  has  is  to  take  charge  of  the  property  pending  the  appointment 
of  a  permanent  curator.    I  do  not  think  any  great  harm  can  be 
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done  by  leaving  the  applicant  in  that  position.     Therefore  I 

cannot  interfere  with  the  appointment.     But  I  am  opposed  to 

granting  the  applicant  any  further  powers  than  those  of  aun^aiar 

bonis,    I  would  not  be  justified  in  giving  him  any  powers  such 

as  he  asks  for.     I  come  to  no  conclusion  on  the  facts  alleged, 

biecause  it  is  iuipo&sible  for  the  Court  to  determine  on  which  side 

the  rights  are  on  an  application  like  this.     But  I  must  say  that 

even  if  the  alleged  misconduct  of  the  applicant  had  been  cleared 

up,  I  would  not  be  justified  iu  giving  him  the  powers  which  he 

asks  for.      The   Master    of    the    Supreme   Court  thinks  that 

authority  to  lease  the  property  and  apply  the  rents  in  payment 

of  the  interest  on  the  mortgage  bonds  and  towards  Mrs.  Segall's 

support  would  meet  the  case.     I  am  not  disposed  to  go  as  far  as 

the  Master  suggests.     I  do  not  think  I  should  be  justified  in 

giving  him  any  authority  whatever  to  deal  with  this  property. 

It  is  his  duty  to  support  his  wife,  and  I  do  not  see  why  the  rents 

of  this  property  should  be  devoted  to  the  support  of  his  wife  as 
long  as  he  lias  means  to  do  so,  and  he  says  he  has  large  interests 

here.  I  cannot  give,  him  any  more  powers  than  those  wliich  are 
included  in  his  appointment  as  curator  bonis,  which  simply  give 
him  power  to  act  as  custodian  and  take  charge  of  her  estate.  I 
trust  some  steps  will  be  taken,  if  the  woman  is  a  lunatic,  to  have 
her  judicially  declared  insane.  Until  a  declaration  of  that,  kind 
has  been  obtained  no  appointment  of  a  permanent  curator  can  be 
made.  The  result  of  this  application  is  that  the  order  originally 
made  by  the  Court  appointing  the  applicant  curator  bonis  stands, 
but  that  no  powers  are  now  given  to  the  curcUor  bonis  to  deal 
with  the  property  in  any  way.  It  was  of  the  very  greatest 
importance  that  the  facts  should  have  been  brought  to  the  notice 
of  the  Court>  and  it  is  only  right  that  the  applicant  should  pay 
the  costs  to  which  the  respondent  has  been  put.  Applicant  is 
therefore  to  pay  the  costs  which  have  been  caused  by  the 
iAtervention  of  Behrmann. 

Applicant's  Attorneys:  Trec!gold,8teytler  and  Beyers;  Respon- 
dent's Attorney  :  P.  C,  Jacobsohn. 
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Ex  PARTE  A.  FASS  AND  CO. 

1902.    Jxdy  22.    Solomon,  J. 

Ifuclvency, — Remowd  of  trustee. — Jurittdictuyit. — Law  13,  1895,  sec.  174. 

The  High  Court  has  no  jurisdiction  to  reniore  the  trustee  of  an  insolvent 
estate  where  the  insolvent  is  not  resident  within  the  jurisdiction  of 
the  High  Court.  But  an  order  fur  such  removal  will  be 
granted  by  the  Judge  of  the  Htgli  Court,  sitting  as  a  Judge  of  the 
Supreme  Court  in  Chambers. 

This  was  an'  application  for  the  removal  of  a  trustee 
in  an  insolvent  estate. 

The  petition  of  Robert  Fullarton  Denniston  was  as  follows : — 

(1)  That  your  petitioner  is  a  partner  in  the  firm  of  A.  Fass  &  Co., 
carrying  on  business  at  Durban  and  else  were  as  general  merchants. 

(2)  That  the  applicant  company  is  a  creditor  in  the  insolvent 
estate  of  P.  J.  Lucas  of  Krouidraai,  in  the  district  of  Middel- 
burg,  Transvaal,  which  said  estate  was  sequestrated  by  order 
of  the  late  High  Court  of  the  S.A.U.  on  or  about  the  20th 
day  of  May,  1899.  (3)  That  thei*eupon,  on  or  about  the  30th 
day  of  August  1899,  Ludwig  Eisenberg,  at  that  time  resident 
in  Johannesburg,  was  elected  trustee  by  the  creditors  in  the 
above-mentioned  estate,  and  appointed  by  the  Master  as  such  on 
or  about  the  9th  day  of  September  1899.  (4)  That  the  said 
Ludwig  Eisenberg  left  the  Transvaal  for  Europe  about  a  year  ago 
and  is  still  absent  from  the  country,  and  your  petitioner 
verily  believes  that  he  has  no  intention  of  returning  in  the 
immediate  future.  (5)  That  in  the  meantime '  the  said  insolvent 
estate  is  left  without  an  administrator,  and  that  it  is  in  the 
interests  of  the  creditors  that  the  same  be  liquidated  as  speedily  as 
possible ;  that  it  is  further  desirable  to  have  the  estate  administered 
in  order  io  file  and  complete  a  claim  for  compensation  for  damage 
occasioned  to  certain  effects  of  the  estate  at  Kromdraai.  (6) 
That  your  petitioner  humbly  submits  that  under  the  above 
circumstances  the  said  Ludwig  Eisenberg  shall  be  removed 
from  his  position  as  trustee,  and  that  a  new  trustee  be  appointed. 

Manfred  Nat/van,  for  applicant,  moved. 

[Solomon,  J. :  What  jurisdiction  has  the  Court  ?  The  insol- 
vent lives  at  Kromdraai,  outside  the  jurisdiction  of  the  Wit- 
watersrand  High  Court  ]. 
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The  trustee  was  resident  at  Johannesburg,  witliin  the 
jurisdiction.  If  the  High  Court,  as  such,  has  no  jurisdiction, 
your  lordship,  sitting  as  a  Judge  in  Chambers,  has  jurisdiction  in 
such  a  case  as  the  present  by  virtue  of  section  174  of  the  Inaol- 
vency  Law,  No.  13  of  1895.  Tliat  section  lays  down  that  "  in  all 
cases  in  which,  in  accordance  with  the  provisions  of  this  Law, 
the  co-operation  or  decision  of  the  High  Court  sliall  be  deemed 
to  be  necessary,  such  co-operation  or  decision  may  be  given  by  a 
Judge  in  Chambers." 

Solomon,  J. :  As  the  insolvent  is  resident  outside  the  jurisdic- 
tion of  this  Court,  I  do  not  think  the  Court  can  grant  the  order 
asked  for.  But  I  can,  as  a  Judge  of  the  Supreme  Court,  sitting 
in  Chambers  here,  deal  with  the  matter.  I-  will  therefore  grant 
an  order  removing  Ludwig  Elisenberg  from  his  position  as  trustee 
in  the  estate,  and  order  the  election  of  a  new  trustee  in  his 
stead. 

Applicants'  Attorneys :  Van  Gorhyin  arul  Zwarenstein 
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1902.    June  24,  Jidy  24.    Solomon,  J. 

AfUennptial  cant^'oct. — Afhiors. — MorPjage.  -^Repairs, — Maintenance. 

Husband  and  wife  entered  into  an  antenuptial  contract,  whereby  certain 
property  was  vested  in  a  trustee,  the  wife  having  the  life  usufruct 
of  such  property,  which  was  to  pass,  on  her  death,  to  the  children 
of  the  marriage.  The  Court  allowed  the  raising  of  money  on 
mortgage  of  such  property  to  pay  ofF  existing  bonds  (the  rate  of 
interest  on  which  was  higher  than  the  rate  of  the  prupuued  bond), 
and  to  pay  for  extraordinary  repairs  which  were  for  the  benefit  of 
the  property,  and  therefore,  for  the  benefit  of  the  minor  children 
of  the  .marriage  ;  but  the  Court  refused  to  allow  the  property  to  be 
burdened  with  a  sum  borrowed  by  the  husband  daring  the  war  for 
the  support  of  himself  and  his  family. 

This  was  the  application  of  Robert  Davy,  Florence  Elizabeth 
Davy,  and  William  Mollison  Anderson. 

The  application  was  for  leave  to  raise  a  loan  of  £8,500,  bearii^ 
interest  at  6  per  cent.,  on  two  stands,  Nos.  1243  and  1346, 
.'itnated  in  llisHiI^-street,  Johannesburg,  and  registered  in  the 
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name  of  W.  M.  Anderson,  in  ti*ust  for  the  petitioner,  Florence 
Elizabeth  Davy,  who  in  terms  of  an  ante-nuptial  contract, 
entered  into  between  her  and  Robert  Davy,  had  the 'usufruct  of 
the  stands  and  the  buildings  thereon  during  her  lifetime.  After 
her  death  the  property  was  to  pa.ss  to  the  children  of  the 
marriage.  The  loan  was  propased  to  be  raised  to  pay  off  two 
existing  bonds  of  £5,200,  bearing  interest  at  8  per  cent.,  to  pay 
£1,144  as  tlie  interest  thertJon  for  the  period  of  the  war,  if 
adjudged  to  l^e  due,  and  £750  for  repairs  and  alterations,  effected 
previous  .to  February,  1890,  and  £500  for  repaii-s  effected  previous 
to  June,  1902,  together  with  a  liability  of  £750  incurred  during 
the  war  for  the  maintenance  of  Mr.  and  Mi*s.  Davy  and  family, 
and  for  medical  attendance,  etc  The  application  was  before  the 
Court  on  the  24th  of  June  1902,  when  it  was  referred  to  the 
Master  of  the  Supreme  Court  for  report.  The  report  of  the 
Master  was  now  before  the  Court. 

Manfi*ed  Nnthany  for  applicants,  moved  for  tlie  application 
to  be  granted. 

The  argument  of  counsel  appears  sufficiently  from  the 
judgment. 

8ojX)MON,  J. : — I  will  mp^ke  an  order  authorising  applicants  to 
raise  a  loan  on  the  property  of  £6,500,  plus  the  charj^es  for 
raising  the  loan  and  passing  the  necessary  bond.  The  amount  so 
raised  is  ordered  to  be  applied  as  follows : — 

(a)  To  pay  off  the  existing  bonds,  £5,200. 

(h)  To  pay  fire  insurance  premium,  £45. 

(c)  To  pay  for  alterations  and  repaii**.  effected  previous  to 
February,  1899,  £750. 

(d)  To  i>ay  for  repairs  effected  previous  to  June,  1902,  £500. 

(e)  The  costs  of  raising  tlie  loan  and  passing  the  bond. 

The  Master's  report  has  recommended  the  granting  of  leave 
to  raise  a  loan  of  £(>,500,  but  he  has  included  in  that  amount  the 
liability  of  £750  due  to  the  African  Banking  Corporation  for 
money  lent  to  Mr.  and  Mrs.  Davy  for  their  maintenance,  etc., 
during  the  war,  and  excluding  the  £750  for  repairs  done  to  the 
property  previous  to  February,  1899.  I  am  satisfied,  on  the 
evidence  before  me,  that  this  sum  of  £750  has  been  expended 
upon  the  pwperty  for  extraordinary  repairs,  which  arc  for  the 


98  Ex  Parte  JEN8EK. 

'benefit  of  the  property,  and  therefore  for  the  benefit  of  the 
minors.  I  do  not  think  I  will  be  justified  in  allowing  the 
property  to  be  burdened  with  the  sum  of  £750  borrowed  by  Mr. 
Davy  during:  the  war  for  the  support  of  himself  and  family. 
There  is  no  evidence  that  Mr  Davy  was  unable  to  support  his 
family,  and  until  it  has  been  shown  that  it  could  not  have  been 
done  in  any  other  way,  I  do  not  think  I  shall  be  justified  in 
allowing  the  £750  to  be  included  in  the  amount  to  be  raised  on 
loan.  With  regard  to  the  intere.st  on  the  existing  bonds  for  the 
war  period,  it  is  a  question  that  still  remains  to  be  settled 
whether  any  interest  is  due  at  all.  Under  President  Kruger's 
Proclamation  of  October  25,  1899,  no  interest  was  due,  and  unless 
that  Pi'oclamation  is  declared  invalid  I  will  not  be  justified  in 
assuming  that  any  interest  is  due  on  the  bonds  now  in  question. 
I  am  not  going  to  decide  the  question  of  thd  validity  or  invalidity 
of  the  Proclamation  in  an  application  of  this  kind.  The  amount 
of  £1,144  applied  for  will,  therefore,  not  be  included  in  the 
amount  authorised  to  be  raised  on  loan.  If  it  be  found  eventually 
that  the  interest  is  due,  an  application  can  be  made  for  authority 
to  raise  money  to  meet  the  liability. 

Applicants'  Attorneys :  Tredgdd,  Steytler  and  Beyers. 
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1902.    July  24.    Solomon,  J. 

Curator  ad  litem, — Action, —  Executor. 

The  proper  course  to  pursue,  where  a  person  wishes  to  bring  an  action 
against  the  estate  of  a  deceased  person,  in  respect  of  which  no 
letters  of  administration  have  been  taken  out,  although  a  person 
has  been  appointed  executor  by  the  will,  is  to  request  the  Master 
of  the  Supreme  Court  to  call  upon  such  person  to  take  out  letters 
of  administration,  failing  which  the  Master,  can  appoint  an  executor 
dative. 

This  was  an.  application  for  the  appointment  of  a  curator  ad 
litem  to  defend  an  action  to  be  brought  by  applicant. 

The  petition  of  Niels  Christian  Jensen  alleged  that  he 
owned  stand  No.  212,  with  buildings  thereon,  situate  in  Jeppes- 
town.    The  property  was  leased  to  one  Sigismund  Qustav  Simon, 
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who  ceded  the  lease,  with  applicant's  sanction,  to  Frans  Xavier 
Baumanu,  on  September  29,  1898.  The  lease  terminated  on 
June  30,  1901,  and  applicant  claimed  rent  for  September, 
November  and  December,  1899,  and  January  and  February,  1900, 
and  from  June,  1900,  to  June  30,  1901.  Frans  Xavier  Baumann 
died  in  1900,  and  by  his  will  his  widow  was  appointed  executor 
in  his  estate.  Applicant  had  caused  a  letter  to  be  written  to  the 
widow  notifying  that  the  lease  had  expired,  asking  for  the 
restoration  of  the  premises  to  the  condition  they  were  in  when 
taken  over,  for  possession  of  the  property,  and  payment  of  the 
arrear  rent.  It  appeared,  however,  that  the  widow  had  not 
taken  out  lettei*s  of  arhninistration,  or  taken  any  st^ps  to  that 
end,  and  as  applicant  wished  to  sue  tiie  estate  for  £502  10s. 
for  rent  due  and  damages,  and  for  cancellation  of  the  lease  and 
ejectment,  he  now  applied  for  the  appointment  of  a  curator  ad 
litem  to  represent  the  estate  in  the  action. 

Manfred  Natlun),  for  applicant:  The  property  is  situate 
within  the  jurisdiction  of  the  Witwatersrand  High  Court.  We 
cannot  get  our  property  unless  there  is  someone  to  defend  the 
action,  and  this  is  tht*  only  way  in  which  soineime  to  defend  it 
can  be  found. 

SoLOHOX,  J. :  The  proper  course  for  applicant  to  pursue  is  to 
ask  the  Master  of  the  Supreme  Court  to  call  upon  the  widow, 
and  if  she  does  not  take  the  necessary  action  towards  getting  out 
letters  of  administration,  the  Master  can  appoint  an  executor 
dative.  When  an  executor  dative  has  been  appointed  the 
applicant  can  sue  him.  The  Master  might  have  been  applied  to 
nearly  two  months  ago,  and  by  this  time  the  necessary  appoint- 
ment could  have  been  made.  The  Court  will  make  no  order  in 
this  matter. 

Applicant's  Attorneys:  Quin  and  O'Hea, 
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ROTHKUGBL  v.   PULLlNGBR. 

1902.    Augu8l  7.    Wesseds,  J. 

MynfodU — FhkUton — DedariUum  o/ righU — PwrcKdke  price, 

FUintifF  ftnd  defendant  entered  into  a  notaruJ  agreement  whereby, 
in  oonsideration  of  a  certain  lum  of  money,  plaintiff  aold^to  defen* 
dant  his  rights  of  prospecting  a  certain  ftirm,  together  with  his 
right  daring  a  certain  period  of  purchasing  the  owner's  rights  to 
all  mjnpachts  on  the  farm.  It  was  a  condition  of  the  agreement 
that  the  purchase  price  should  be  paid  to  plaintiff  so  soon  as  the 
mjnpacht  on  the  farm  should  b^  resold  or  floated  into  a  liauted 
liability  company.  Plaintiff  alleged  that  the  mynpao^ts  had  been 
floated  into  a  limited  liability  oompany  an<l  claimed  payment^of 
the  purchase  price.  HM^  that  as  there  fWas  no  allegation  that 
the  mynpadits  were  defined,  or  were  in  existence,  plaintiff  was 
not  entitled  to  succeed. 

This  was  an  action  for  payment  of  £14!50.  The  declaration 
alleged  that  in  1898  plaintiff  and  one  Erugel  acqaii-ed  by  written 
agreement  from  the  owner  of  the  farm  Blaanwbank,  the  exduaive 
right  for  two  years  of  prospecting  the  said  farm,  together  with 
the  ri^t  dnring  such  period  of  purchasing  the  owner's  rights  to 
all  mynpaehts  on  the  farm.  On  October  13, 1898,  plaintiff  and 
Krogel  agreed  in  writing  with  defendant  to  sell  and  assign  to 
defendant,  for  the  oonsideration  therein  mentioned,  all  the  rights 
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already  obtained  by  them  in  regard  to  the  said  farm.  Clause  3 
of  the  said  agreement  provided  that  in  part  consideration  of  snch 
cession  defendant  should  pay  to  plaintiff  and  Erugel  the  further 
sum  of  £2,500,  so  soon  as  the  mynpachts  on  the  said  farm  should 
be  resold  or  floated  into  a  liniited  liability  company.  The  myn- 
pachts on  the  farm  had  been  floated  into  a  limited  liability  com- 
pany, and  upon  such  flotation  £2,500  became  due  and  payable  to 
plaintiff  and  Krugel,  in  accordance  with  the  terms  of  the  agree- 
ment. Erugel,  not  being  a  party  to  the  action,  had  executed  a 
notarial  deed,  dated  May  2,  1902,  in  which  he  declared  that 
plaintiff  was  entitled  to  a  moiety  of  £2,500.  Notice  of  this  deed 
had  been  given  to  defendant.  Plaintiff  claimed  payment  of 
£1,250. 

The  defendant  pleaded  that  with  the  knowledge  and  consent 
of  the  plaintiff  and  Krugel,  he  entered  into  a  notarial  agreement 
with  the  owners  of  Blaauwbank  on  October  15,  1898,  giving  liim 
the  exclusive  right  to  prospect  the  farm  for  two  years,  with  the 
sole  right  to  purchase  the  mynpacht  for  £25,000.  Tlie  plaintiff 
and  Krugel  were  paid  £200.     On  March  26,  1902,  defendant 

ceded  his  rights  to  the  Western  Rand  Estates,  Limited.  The 
option  to  purchase  had  been  exercised  by  neitKer  defendant  nor 
his  assigns,  and  the  mynpachts  had  not  been  floated,  but  were 
and  still  remained  the  property  of  the  owners  of  the  farm  Blaauw- 
bank. 

The  replication  was  general. 

H.  B.  Papeiifua,  (S.  Solomon  with  him)  for  plaintiff. 

[Wessels,  J.  (to  Papenfus) :  Where  is  the  mynpacht  ?  ] 

H.  B.  PapenfvA :  There  is  no  mynpacht  as  yet  But  there 
has  been  a  flotation  of  the  rights  acquired. 

[Wessels,  J. ;  Look  at  the  original  agi*eement  between  Erugel 
and  Rothkugel,  on  the  one  part,  and  Pullinger,  on  the  other.  It 
states  that  Pullinger  shall  pay  the  £2,500  in  case  he  exercises 
the  option,  the  money  to  be  payable  so  soon  as  the  mynpacht  shall 
be  resold  or  floated  into  a  company.  If  the  mynpachts  on 
the  Blaauwbank  have  not  been  defined,  and  did  not  exist,  how 
could  it  be  said  that  they  had  been  purchased,  or  re-sdd  or 
floated?] 
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The  intention  of  the  parties  at  the  time  of  making  the  con- 
tract was  that  Pullinger  acquired  a  right  to  purchase  a  mynpacht. 
If  he  re-sold  or  floated  that  right,  then  the  condition  precedent 
to  pajrment  has  been  fulfilled,  and  the  money  becomes  due. 

[Wessels,  J. :  Do  you  wish  me  to  read  into  the  contract 
something  which  is  not  there  ?  ] 

Rothkugel  can  give  evidence  as  to  the  intention  of  the  parties. 

[Wessels,  J. :  The  contract  must  speak  for  itself]. 

«/.  W,  Leonard,  K.C.  (Douglas  Forater,  with  him),  for  defen- 
dant :  There  are  two  conditions  precedent — that  Pullinger  had 
the  right  to  purchase  a  mynpacht,  or  a  right  to  a  mynp^ht,  and 
that  the  mynpacht  would  have  to  be  re-sold  or  floated  before  the 
money  became  due. 

Wessels,  J. :  I  can  only  give  absolution  from  the  instance,  so 
that  at  any  time  plaintiff  will  be  able  to  bring  on  the  action 
again.    Plaintiff  must  pay  the  costs. 

PlaintifTs  Attorneys:  Smith  &  Lange-Brink ;  Defendant's 
Attorney :  H.  C,  Hull 


Ex   PARTE   BOUWER. 

1902.     A^vgust  8.     Wessei^,  J. 

Woman. — Leave  to  transffir, — Absence  of  h^isbartd. — Community. 

Application  by  a  woman,  married  in  community  of  property,  for  leave 
to  transfer  certain  property  without  the  assistance  of  lier  husband, 
who  had  been  absent  for  two  years,  whose  whereabouts  were  not 
definitely  ascertained,  and  from  whom  no  communication  had 
been  received,  refused. 

This  was  an  application  for  leave  to  the  Registrar  of  Deeds 
to  pass  divisional  transfer  of  certain  portion  of  the  farm 
Cyferfontein,  No.  380,  district  Pretoria,  ward  Witwatersrand. 

The  petition  alleged  that  applicant,  Engela  Susanna  Bouwer, 
widow  x>f  -P.  J.  Barnard,  became  possessed  of  portion  of  the  farm 
Cyferfontein  on  April  6th,  1898,  in  extent  657  morgen,  377 
square  roods  and  23  square  feet.  On  September  14th,  1898, 
applicant  transferred  to  Antonio  Tomasella  a  one-third  share  of 
her  holding  in  thp  said  ground.     Thereafter,  while  still  a  widow, 

T.P.    02—17 
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applicant,  wit^^  all  the  other  owners  of  the  said  portion  of 
Cyferfontein,  agreed  to  a  division  of  the  undivided  remaining 
extent  of  the  farm.  All  the  portions  had  been  duly  surveyed, 
and  diagrams  thereof  framed.  On  April  2Sth,  1900,  applicant 
married  Philip  Lourens  Bouwer  in  community  of  property.  All 
the  parties  to  the  abovementioned  division  were  desirous  of 
having  the  same  carried  into  effect  by  passing  transfer  to  one 
another  of  the  portions  assigned  to  each  under  the  deed  of 
division.  Petitioner  was  desirous  of  signing  the  necessary  power 
to  pass  the  divisional  transfers,  but,  being  married  in  community 
of  property  to  Bouwer,  she  had,  according  to  law,  to  be  duly 
assisted  by  her  husband.  Bouwer,  being  a  burgher  of  the  lat^ 
South  African  Republic,  was,  when  definite  news  was  last  heard 
of  him,  still  in  the  field.  Applicant  had  since  heard  that  he  was 
at  Heidelberg,  which  she  had  ascertained  to  be  incorrect  She 
had  also  been  told  that  he  was  dead,  and  lately  heard  that  he 
was  a  prisoner  at  Umballa,  India,  in  which  case,  if  the  statement 
were  correct,  it  would  be  several  months  before  she  could  obtain 
the  necessary  authority  from  him.  Applicant  had  written  to 
Umballa  about  her  husband,  and  done  everything  in  her  power 
to  trace  him.  Great  delay  and  inconvenience  would  be  caused 
to  the  other  owners  of  the  ground  if  applicant  were  not  given 
leave  to  transfer.  She  therefore  prayed  leave  to  transfer  without 
her  husband. 

H.  B,  Pitjyeilfus,  for  applicant:  This  case  is  on. all  fours  with 
the  case  of  Ferreira  and  otlisrs  v.  Registrar  of  Deeds {5  S.C.  387). 
In  that  case,  where  one  of  several  co-owners  of  land,  who 
wished  to  pass  sub-divisional  transfer  thereof,  was  a  woman 
married  in  community  of  property,  but  whose  husband  could  not 
be  found,  the  Court  ordered  the  Registrar  of  Deeds  to  pass  the 
transfers  :  those  of  the  woman  to  be  executed  by  her  "  as  married 
in  community  of  property."  The  applicant  in  this  present  case 
does  not  know  where  her  husband  is. 

[Wessels,  J. :  How  many  years  had  the  applicant,  in  the  case 
you  cite,  been  away  ?] 

Nine  years. 

[Wessels,  J. :  This  particular  case  will  not  help  you.  There 
is  a  very  great  difference  between  the  nine  years  in  that  case 
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and  the  time  that  has  passed  since  applicant's  husband  was  heard 
of.  I  cannot  here  assume  the  powers  of  the  husband.  He  alone 
has  the  right  to  determine  whether  he  shall  allow  the  transfer  or 
not.] 

There  is  another  case  bearing  on  the  subject.  It  is  that  of 
Van  der  Broek  v.  Registrar  of  Deeds  (3  S.C.  297).  I  submit  that 
the  ratio  decidendi  in  these  cases  was  that  the  husband  could 
not  be  found.  This  is  a  case  in  which  the  remaining  co-owners 
of  the  farm  would  be  competent  to  compel  the  husband  to  agree 
to  the  transfer. 

[Wessels,  J.:  But  the  co-owners  are  not  before  me.  The 
appliciM^t  does  not  seem  to  have  made  the  slightest  attempt  to 
get  into  communication  with  her  husband.] 

Here  is  a  case  where  a  woman  has  entered  into  a  deed 
previous  to  her  re-marriage. 

[Wessels,  J. :  The  only  question  before  me  is,  can  I  supple- 
ment ?  If  I  knew  where  the  man  is,  I  could  not  posjiibly  grant 
this  application.     The  decision  is  for  him,  and  not  for  me.] 

After  further  argument  by  H.  B.  Papevftcs, 

Wessels,  J. :  I  am  afraid  I  cannot  give  you  the  order,  Mr. 
Papevfus,  All  I  can  do  is  to  dismiss  the  application.  If  you 
have  found  out  where  the  man  actually  is,  and  if  you  have 
communicated  with  him,  and  cannot  get  any  reply,  you  can 
always  apply  to  the  Court  again. 

Applicant's  attorney  :  E.  Brairdey. 


DAVIDSON  v.  DAVIDSON. 

1902.    August  1,\\,     Wessels,  J. 
Marriage  cerfiji<:atp — Divorce — DomirUe — Pf^e<jrinn9 — Legal imtion. 

In  actions  for  restitution  of  conjugal  rights,  or  for  divorce,  the  best 
evidence  ipust  be  given  to  prove  a  marriage. 

Certified  copies  of  certificates  of  foreign  marriages  must  be  properly 
legalised. 

Defendant  (the  husband  of  plaintiff)  had  resided  in  Johannesburg 
for  some  three  yeaw  before  his  marriage,  which  took  place  in  Eng- 
land in  1898.  Previous  toliis  marriage  he  had  had  no  fixcil  abode 
in  Johannesburg,    but   live<l   at    hotels.     He   had   no  oiiice,  but 
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carried  on  businen  as  a  broker  and  dealer  in  properties.  At  Uio 
time  of  his  marriage  defendant  had  stated  that  he  was  bringing 
his  wife  to  a  house  which  he  had  furnished  in  Johannesburg.  Hdd^ 
that  there  was  sufficient  primd  facie  evidence  of  domicile  to 
justify  a  decree  for  restitution  of  conjugal  rights. 

This  was  an  action,  by  edictal  citation,  for  restitution  of  con- 
jugal rights,  or  in  default  of  that  for  divorce.  Publication  of  the 
summons  had  been  made  in  the  Ganemment  Gazette  and  in  the 
Bristol  Times. 

The  defendant  was  in  default. 

P.  M.  Beyers,  for  plaintiff. 

The  plaintiff  Blanche  Marion  Davidson,  stated  that  she  was 
married  to  defendant  in  England  on  October  25,  1898.  Her 
original  marriage  certificate  had  been  burnt  in  the  fire  in  Juta 
&  Co.'s  premises  at  Capetown.  She  had  obtained  a  copy  of  the 
entry  in  the  register  of  her  marriage,  and  handed  it  in  to  Courtw 

[Wessels,  J. :  The  best  evidence  must  always  be  given  to 
prove  a  marriage  in  these  cases.  A  copy  of  the-  marriage  certifi- 
cate has  been  handed  in  here,  and  I  do  not  know  who  the  person 
is  who  has  certified  it.  Certified  copies  like  these  should  be  pro- 
perly legalised.  I  do  not  suppose  that  a  person  who  has  not 
been  man*ied  would  apply  for  a  divorce :  but  it  has  been  laid 
down  long  before  I  was  bom  that  in  all  divorce  proceedings  the 
marriages  must  be  properly  proved,  and  that  rule  must  be 
followed.] 

The  plaintiff  further  stated  that  she  had  written  to  her  sister 
in  Bristol,  and  her  sister  had  obtained  the  certified  copy  from  the 
registrar.  She  and  her  husband  had  come  to  the  Transvaal  about 
the  3rd  February,  1899.  After  a  few  days  he  had  left  for  Dur- 
ban to  fetch  her  boxes,  but  had  never  returned  to  her,  and  she  had 
never  heard  of  liim  again.  He  had  told  her  he  was  a  broker  in 
Johannesburg  before  he  went  to  England,  where  she  had  met 
him  at  his  father's  house.  She  had  applied  for  a  divorce  in  the 
Supreme  Court,  Capetoi^no,  but  the  Court  had  said  it  had  no 
jurisdiction,  and  had  referred  her  to  the  Courts  here. 

[Wessels,  J. :  It  is  not  clear  that  the  man  has  been  domiciled 
here.  As  no  evidence  as  to  that  point  is  forthcoming  now,  I  will 
adjourn  the  case  until  further  evidence  can  be  brought.] 
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Postea.  (August  11),  further  evidence  was  adduced  to  show 
that  defendant  was  domiciled  in  the  Transvaal. 

John  Stanley  Schroder  said  he  had  known  the  defendant  here 
in  1897.  Defendant  was  a  speculator  in  Johannesburg.  He  and 
defendant  had  had  dealings  about  Mashonaland  farms,  and  about 
a  Hex  River  property.  When  he  first  met  defendant  he  was 
living  at  the  Savoy  Hotel.  In  1898  and  1899  he  met  defendant 
frequently  at  the  North- Western  Hotel.  As  far  .as  witness  was 
aware  defendant  had  no  office  in  Johannesburg.  When  he  met 
defendant  at  the  beginning  of  1890  defendant  said  he  had  just 
got  married  and  was  going  to  try  to  turn  over  a  new  leaf. 

By  the  Court :  Defendant  had  no  fixed  home  so  far  as  wit- 
ness knew.     He  used  to  meet  him  in  the  street  or  in  bars. 

[Wessels,  J. :  This  does  not  look  like  domicile.  If  he  was 
simply  here  as  a  peregrinus  then  I  would  have  no  jurisdictioil  at 
all.] 

P.  M.  Beyers:  Schroder  knew  defendant  here  for  three  years. 
That  shows  he  was  a  resident. 

[Wessels,  J. :  He  was  staying  at  an  hotel,  and  had  no  office.] 

P.  M.  Beyers:  But  many  people  stay  at  hotels  here.  I  myself 
have  been  staying  at  an  liotel  for  years.  The  man  brought  his 
wife  to  her  home  here.  He  said  he  was  bringing  her  to  a  house 
which  he  had  furnished.  He  also  had  a  return  ticket  to  Johannes- 
burg. 

The  plaintiff,  Blanche  Marion  Davidson,  recalled,  said  defen- 
dant told  her  he  had  a  house  in  Johannesburg  ready  for  her 
before  he  brought  her  to  Johannesburg. 

The  Court  granted  a  rule  in  the  usual  form,  returnable  on 
October  15  next,  to  be  published  once  in  the  Bristcl  Times  and 
Mirror, 

There  being  no  appearance  entered  by  the  defendant  on  the 
return  day,  a  final  decree  of  divorce  was  subsequently  granted. 

Plaintiff's  Attorneys:  Quin  cfc  0*Hea, 
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AGAR-HUTTON    v.    AGAR-HUTTON. 

1902.     Aiujusl  12.     Wessels,  J. 
Marriage. — Desertion, — Domicile. — Divorce, — Besiitution    of   conjugal 

7^fhtS. 

PlaintifT  and  defendant  were  married  in  England  in  September,  1901. 
In  the  same  month,  plaintiff,  who  had  been  practising  in  London 
as  a  solicitor,  was  compelled  by  reason  of  ill-health  to  procecid  to 
South  Africa,  his  intention  being  to  settle  in  the  Transvaal. 
Before  marriage  he  had  informed  his  wife  that  he  would  have  to 
go  to  the  Transvaal.  The  parties  proceeded  together  to  Cape 
Town,  where  they  arrived  in  October,  1901.  Thereafter,  plaintift 
alone  came  to  the  Transvaal,  as  he  was  at  the  time  unable  to 
obtain  from  the  military  authorities  a  permit  for  his  wife  to 
travel  with  him  to  the  Transvaal.  Subsequently  plaintiff  wrote 
to  defendant  asking  her  to  join  him,  but  she  refused  to  do  so, 
Heldj  that  there  was  sufficient  evidence  of  domicile  to  entitle 
plaintiff  to  a  decree  of  restitution  of  conjugal  rights. 

Action  for  restitution  of  conjugal  rights,  failing  which  divorce, 
on  the  ground  of  malicious  desertion.  The  defendant  was  in 
default. 

The  plaintiff.  Lionel  Agar-Hutton,  said  he  married  defendant 
at  Southsea,  England,  on  September  10th,  1901.  At  the  end  of 
September,  1901,  he  had  to  leave  England  on  account  of 
hemorrhage  of  the  lungs,  and  came  to  South  Africa  with  the 
intention  of  settling  in  the  Transvaal.  Before  marriage  he  told 
his  wife  that  he  would  have  to  come  out  to  this  country.  He 
had  previously  been  in  Switzerland  on  account  of  his  health. 
She  had  previously  been  a  hospital  nurse,  and  knew  what  the 
state  of  his  health  was.  On  arrival  at  Cape  Town,  in  October, 
1901,  he  was  advised  by  his  medical  attendant,  a  military  doctor, 
to  come  to  the  Transvaal  at  once,  and  a  permit  was  granted  to 
him,  but  refused  for  his  wife.  When  he  left  Cape  Town  there 
was  no  breach  between  him  and  his  wife.  They  corresponded 
with  each  other.  Afterwards  she  wrote  and  informed  him  that  she 
had  l)ecame  a  military  hospital  nurse.  He  had  previously 
objected  to  her  doing  so,  and  wrote  to  her  to  come  to  Johannes- 
burg. She  refused  to  do  so.  In  June,  1902,  he  received  a  letter, 
dated  June  9th,  from  Ceres,  Cape  Colony,  as  follows :  "  It  is 
perfectly  useless  writing  me  again,  as  I  most  emphatically  and 
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positively  refuse  ever  to  live  with  you  again,  or  in  any  way  to 
be  connected  with  you.  Tlie  greatest  blessing  of  my  life  would 
be  never  to  see  you  or  hear  your  name  mentioned.  As  soon  as  I 
can  arrange  matters  I  am  leaving  for  England. — Faithfully 
yours,  Nan  Agar-Hutton." 

Witness  said  that  in  other  letters  she  had  written  in  a  very 
happy  strain  about  officers  whom  she  had  been  nursing.  When 
he  left  England,  he  left  England  for  good,  and  with  the  intention 
of  starting  practice  here  when  his  health  was  sufficiently  strong. 
He  had  had  a  fairly  extensive  practice  in  London.  He  had 
known  his  wife  about  five  months  before  he  married  her.  He 
could  give  no  explanation  why  she  had  deserted  him.  They  had 
not  quarrelled.  He  might  not  have  been  appreciated  at  what. he 
considered  his  proper  value.  He  had  a  very  keen  affection  for 
his  wife.  It  was  quite  possible  that  she  did  not  return  the 
affection  with  similar  warmth. 

M,  Campbell-Johnston  for  plaintiff. 

WESSEL.S,  J. :  The  evidence  of  the  desertion  is  very  clear. 
It  is  also  clear  that  there  is  an  intention  to  establish  a  domicile 
here,  and  that  the  domicile  has  been  established  for  nearly  a 
year.  The  Court  grants  an  order  for  the  restitution  of  conjugal 
rights  within  one  month,  failing  which  a  decree  of  divorce  will 
be  granted. 

Plaintiffs  Attorney :  L,  Agar-HutUnu 


Ex    PARTE     JOFFE. 

1902.    AivgtLst  14.    ^Vessels,  J. 

Practice, — Edictal  citcUioii . — Divorce.  —  Co-respandeti L  —  Damages. — 
A  ttachnient  ad  fundandam,  juriadictionein . 

Plaintiff  applied  for  leave  to  sue  by  edict  plaintiff's  wife,  who  had 
committed  adultery,  and  was  now  Hying  in  Durban,  Natal,  in 
adultery,  and  for  leave  to  sue  the  man  with  whom  she  was  living 
in  adultery.  Leave  was  granted  to  sue  the  wife  by  edictal 
citation,  but  refused  so  far  as  the  man  with  whom  she  was  alleged 
to  have  committed  adultery  was  concerned,  on  the  ground  that 
there  had  been  no  attachment  of  his  property  to  found  jurisdiction 
in  the  Transvaal.' 
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Application  for  leave  to  sue  by  edict. 

The  petition  stated  that  applicant  was  married  in  community 
of  property  to  Fanny  Joffe,  bom  Simpson,  on  April  6th,  1899, 
at  Johannesburg,  and  that  there  were  no  children  of  the 
marriage.  The  respondent  had  committed  adultery  on  various 
occasions  and  at  various  places,  and  was  living  in  adultery 
with  J.  Beiles,  at  Durban,  and  a  child  was  bom  there  in 
December,  1901.  Applicant  desired  to  sue  his  wife  by  edictal 
citation  for  divorce,  and  J.  Beiles  for  £1,000  for  damages  by 
reason  of  his  adultery  with  the  respondent,  and  asked  for  leave 
to  sue  the  respondent  and  co-respondent  by  edictal  citation. 

Manfred  Nathan  for  applicant. 

Wessels,  J. :  I  must  refuse  the  application  for  leave  to  sue 
Beiles,  as  there  has  been  no  attachment  to  found  jurisdiction. 
Applicant  cannot  be  allowed  to  sue  by  edictal  citation  unless 
some  property  has  been  attached  here,  otherwise  any  order  the 
Court  might  make  would  be  nugatory  as  the  man  is  outside  the 
jurisdiction  of  this  Court.  Leave  is  granted  to  sue  Mrs.  Joffe 
by  edictal  citation,  the  summons  to  be  served  with  declaration 
on  defendant  personally,  and  to  be  returnable  on  28th  inst. 

Applicant  s  Attorneys :  Van  Gorkom  &  ZwarenMein. 
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1902.    August  14.     Wessels,  J. 

Practice — Edictal  citation — Domicile — Former  residence — Presumption, 

On  an  application  to  sue  a  person  who  had  formerly  resided  in  the 
Transvaal  by  edictal  citation,  it  appeared  that  there  was  no 
allegation  that  he  possessed  any  property  in  the  Transvaal.  Held, 
that  the  mere  fact  of  his  former  residence  in  the  Transvaal  con- 
stituted no  presumption  of  domicile,  and  that  leave  to  sue  by 
edict  could  not  be  granted  on  the  petition  as  in  then  stood. 

Application  for  leave  to  sue  by  edictal  citation. 

The  petition  set  out  that  Samuel  Crowder  and  Theophilus 
Crowder  were  indebted  to  applicant  in  the  sum  of  £160,  with 
interest  at.  15  per  cent,  from  May  8,  1898.  Samuel  Crowder 
resided  in  Joliannesburg  before  the  war,  but  had  not  returned  to 
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Johannesburg,  and  was  nntil  recently  resident  in  Durban. 
Applicant  was  not  certain  what  his  present  address  was,  but 
heard  that  he  had  gone  to  Capetown.  Theophilus  Crowder 
resided  in  Johannesburg.  Applicant  asked  for  leave  to  sue 
Samuel  Crowder  and  Theopliilus  Crowder  by  edictal  citation  for 
the  recovery  of  the  amount  due. 

G.  T.  Morice,  for  applicant. 

[Wesseus,  J. :  How  can  I  grant  this  order  ?  There  is  no 
allegation  that  there  is  any  property  here.] 

0.  T.  Morice:  It  appeara  from  the  promissory  note 
that  there  is  property  of  defendants  in  the  hands  of  the 
creditor.  It  is  mentioned  in  the  note  that  a  life  policy  for  £500 
in  favour  of  Samuel  Crowder  was  given  as  collateral  security, 
and  duly  ceded  to  the  applicant. 

Wessels,  J. :  This  is  not  sufficient  to  enable  me  to  grant  the 
order.  It  is  alleged  that  Theophilus  Crowder  was  resident  here 
but  as  he  is  out  of  the  country,  his  former  residence  here  is  not 
a  presumption  of  domicile.  The  application  is  refused,  but  leave 
is  granted  to  renew  the  application. 

Applicant's  Attorneys :  Bell  ct*  Taricred. 


MILLER    V.    DISTRICT    REGISTRAR    OF 
MINING    RIGHTS. 

1902.      Aivguat  19.      Wessels,  J. 

Traiiafer  of  claims, — Lost  power  of  cUiomey, — Costs. — Proclamation 
No.  10,  1902,  sec.  27. 

An  application  l^as  made  under  section  27  of  Proclamation  No.  10, 
1902,  to  have  a  claim  transferred  into  the  name  of  applicant,  who 
had  receivcki  from  the  seller  (who  had  left  the  Transvaal,  and 
could  not  be  found)  a  power  of  attorney  enabling  applicant  to 
take  transfer  of  the  claim  in  his  own  name.  The  power  of 
attorney  was  lost,  and  could  not  be  found.  The  Court  granted 
•a  rule  nxsi^  calling  upon  interested  parties  to  show  cause  why 
there  should  not  be  transfer  of  the  claim  to  applicant,  and,  there 
being  no  opposition  on  the  return  day,  the  rule  was  made  absolute. 
The  Registrar  of  Mining  Rights,  to  whom  notice  of  application 
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WM  given,  appeared  to  oppose  on  the  day  when  the  ex  parte 
application  waa  made,  instrad  of  on  the  return  day  of  the  rule. 
IJeldj  that  the  Registrar  waa  not  entitled  to  hit  costs  of  appear- 
ance. 

Applicant's  petition  stated  :  (1)  That  on  the  29th  June,  1897, 
petitioner  bought  from  C.  H.  Phillips,  of  Germiston,  tailor, 
certain  prospecting  claim,  No.  6,537,  situate  on  the  farm 
Driefontein,  No.  148,  Witwaterarand,  for  the  sum  of  £17  lOs. ; 
and  petitioner  received  from  the  said  C.  H.  Phillips  a  power  of 
attorney  authorising  the  transfer  of  the  said  claim.  (2)  Shortly 
after  the  purchase  of  the  said  claim,  Phillips  left  Germiston  on 
account  of  ill-health,  and,  owing  to  his  absence,  certain  papers 
being  in  his  possession,  in  connection  with  the  said  purchase 
effected  by  petitioner,  the  transfer  of  the  said  claim  was  allowed 
by  petitioner  to  stand  over.  (3)  For  various  reasons  petitioner 
left  the  Transvaal  in  or  about  June,  1898,  and  did  not  return 
until  the  13th  June,  1902,  with  the  exception  of  a  few  monthiS  in 
1899  (when  he  could  not  discover  Phillips),  and  although  he  had 
made  diligent  search  for  the  power  of  attorney  mentioned  in 
paragraph  1,  he  could  not  find  the  same,  and  feared  it  was 
irrevocably  lost.  (4)  Petitioner  had,  since  his  return  to  Johannes- 
burg, made  diligent  inquiries  as  to  the  whereabouts  of  Phillips, 
but  could  not  trace  liini,  and  from  information  received  from  the 
Post  Office  officials,  petitioner  now  learned  that  he  had  left  for 
Europe.  The  envelope  containing  a  letter  sent  to  the  last  known 
address  of  Phillips  was  attached.  (5)  Petitioner  attached  a  copy 
of  his  banking  account,  which  showed  the  payment  made  by  him 
on  June  2yth,  1897,  to  Phillips,  of  £17  lOs.,  the  purchase  price  of 
the  said  claim.  (6)  Petitioner  was  in  passession  of  the  licence  of 
vhe  sp.id  claim,  and  had  paid  all  licences  on  the  said  claim  since 
June  29th,  1897.  Petitioner  prayed  for  an  order  directing  the 
Registrar  of  Mining  Rights  for  the  District  of  Witwatersrand 
to  transfer  claim  No.  (5,537  from  the  name  of  C.  H.  Phillips  to 
petitioner. 

Mavfred  Nathan,  for  applicant:  The  application  is  made 
under  the  Deeds  Office  Proclamation,  No.  10,  1902,  section  27. 

E.  W.  Doagl(fsfi,  for  respondent:  I  oppose  the  application  on 
two  grounds:  (1)  Tliat  notice  of  the  application  was  served  on 
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the  DiMtrict  Registrar  of  Mining  Rights,  and  not  on  the  Registmr 
of  Mining  Rights  of  the  TranflvaaJ,  as  it  should  have  been  ; 
moreover,  short  notice  of  the  application  has  been  given ;  (2) 
That  the  proper  procedure  has  not  been  followed.  The 
application  should  have  been  for  a  rule  vUi,  and  not  for  an 
absolute  order  of  Court. 

Manfi'ed  Nathan  :  Notice  has  been  given  to  the  District 
Registrar,  in  whose  jurisdiction  the  claim  is  situated,  purely  as  a 
matter  of  grace.  Tlie  practice  is  tJiat  on  the  firat  day  an 
ex  iXLvte  application  is  made.  Then,  on  the  return  day,  the 
Registrar  of  Mining  Rights,  if  he  has  any  objection,  can  appear 
and  show  cause. 

E.  W.  Dougl(i8f<:  The  Registrar  has  been  brought  into  Court 
by  having  the  notice  served  on  him. 

Manfred  Nathan :  The  Registrar  must  be  presumed  to  know 
the  Deeds  OfHce  Proclamation.  He  lias  no  business  to  appear 
now. 

[Wessels,  J. :  Is  there  any  reason  why  applicant  should  not 
pay  the  costs  of  the  Registrar's  appearance  ?] 

It  was  wholly  unnecessary  for  the  Registrar  to  appear. 
Supposing  he  appeared  on  the  return  day,  and  failed  to  sub- 
stantiate any  objection,  would  he  then  be  entitled  to  costs  ? 
It  is  only  if  he  succeeds  in  an  objection  that  he  can  claim  costs. 

Wes.sei>*,  J. :  I  will  grant  a  rule  nisi,  calling  upon  C.  H. 
Phillips,  tailor,  late  of  Germiston,  or  any  interested  pei-son,  to 
show  cause  why  a  certain  prospecting  claim,  No.  6,537,  .situated 
on  the  farm  Driefontein,  No.  148  (estate  owner,  the  Witwaters- 
rand  Gold  Mining  Company,  Limited),  which  the  applicant, 
George  Miller,  alleges  was  sold  to  him  on  the  29th  of  June,  1897, 
shall  not  be  transferred  to  the  name  of  the  said  George  Miller  by 
the  Registrar  of  Mining  Rights  of  the  Transvaal  from  the  name 
of  the  said  C.  H.  Phillips,  on  the  ground  that  the  power  of 
attorney  to  transfer  granted  to  John  Filmer,  solicitor,  cannot  be 
found.  Publication  to  be  made  once  in  the  Government  Gazette 
and  twice  in  the  Star,  the  second  publication  to  be  made  a  week 
after  the  first.  Notice  of  this  order  to  be  given  to  the  Registrar 
of  Mining  Rights  of  the  Transvaal.     No  oitler  is  made  as  to  the 
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oofitfl  of  the  Registrar's  appearance.  The  rale  to  be  returnable 
on  November  20th,  1902. 

Postea  (November  21)  :— 

The  rule  was  made  absolute,  there  being  no  opposition. 

Applicant's  Attorney :  H.  J.  FUmer  ;  Respondent's  Attorneys : 
BM  &  Tancred. 


DAVY  V.  W.  WALKER  and  SONS. 

1902.    August  22.    Wessels,  J. 

lUnt, — MorUhly  Tenancy. — Leaae. — Beneficial  Occupation, — Storage  of 
/umUure, 

The  principle  of  the  Roman  Law  with  regard  to  remission  of  rent  may 
be  extended  to  cases  where,  by  vie  major,  the  lessee  is  expelled 
from  the  country  in  time  of  war,  but  then  there  must  be  a  lease, 
and  there  must  be  no  beneficial  occupation  whatever.  If  there  ia 
no  lease  the  doctrine  does  not  apply,  and  if  tliere  has  been  some 
beneficial  occupation,  then  there  must  be  some  remuneration  for 
this  beneficial  occupation. 

This  was  an  action  for  arrears  of  rent,  damages  in  lieu  of 
rent,  and  ejectment.  It  appeared  that  the  plaintiff  was  the 
owner  of  certain  premises  in  Rissik  Street.  In  1899  he  let  cer- 
tain shops  and  warehouse  to  the  defendant  firm  on  a  six-monthft' 
lease  at  a  rental  of  £35  a  month,  with  the  right  of  renewal  for  a 
further  period  of  six  montlis  at  a  rental  of  £40  a  month.  At  the 
end  of  August,  1899,  defendant  renewed  the  lease,  and  remained 
in  occupation  of  the  premises.  When  war  broke  out  the  parties 
left  the  country,  and  the  stock-in-trade,  etc.,  of  the  defendants 
remained  in  the  premises.  Matters  continued  in  that  position 
until  June,  1901,  when  defendants'  manager,  Mr.  Clarke,  returned 
to  Johannesburg,  and  took  possession  of  the  shops.  It  appears  that 
some  question  arose  then  as  to  the  tenancy,  and  some  correspon- 
dence ensued.  On  the  22nd  June,  1901,  Clarke  wrote  to  plaintiiF 
as  follows :  "  I  have  again  arrived  in  Johannesburg,  and  seen 
our  store  in  your  building.  The  stock  has  suffered  very  seriously 
from  moths,  dust,  etc.  I  have  touched  nothing  as  yet,  but  I 
should  be  inclined  to  have  the  place  cleaned  up  a  bit  and  put  in 
order  if  you  should  agree  to  charge  us  a  merely  nominal  rent 
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from-  the  time  I  take  poaseasion  until  the  end  of  the  war,  say, 
£10  per  month.  One  or  two  stores  are  now  open  on  those  condi- 
tions. But  there  is  no  business  doing;  nor  is  there  likely  to  be 
for  some  time  yet.  If  you  agree  to  this  I  should  like  to  -  have 
your  reply  by  return.  In  the  e^ent  of  your  requiring  more  than 
£10  p«r  month  I  shall  again  go  down  to  the  ooast,  and  just 
leave  the  store  until  business  can  be  again  started  here,  as  there 
is  not  likely  to  be  anything  doincf  for  some  considerable  time  to 
come." 

On  July  8th  Clarke  wrote  again  to  plaintiff  as  follows : — 
**  Your  letter  dated  Ist  inst  just  to  hand.  ...  In  reference  to 
my  letter  of  June  22, 1  offered  you  £10  per  month  until  the  end 
of  the  war.  Your  asking  £20  per  month  for,  say,  three  months, 
to  see  how  things  go,  as  you  put  it,  is  totally  out  of  the  question. 
There  is  no  business  here,  and  won't  be,  as  far  as  I  can  see,  f <»: 
many  months  to  come ;  so  I  have  no  option  but  to  leave  the  place 
closed,  as  I  said  in  my  first  letter,  until  such  time  as  business  can 
be  resumed  here," 

This  was  replied  to  by  Mrs.  Davy  as  follows : — '*  Your  second 
letter  to  hand.  With  reference  to  the  £10  during  the  war  lasts, 
I  see  no  other  course  but  to  accept  your  offer  of  £10  per  month, 
payable  in  advance.  This  must  be  clear  money,  you  paying  for 
your  water,  sanitary,  and  electric  light" 

Clarke  remained  in  Johannesburg  till  Mrs.  Davy  arrived  there 
in  February,  1902,  and  found  that  business  had  been  flourishing, 
and  that  Clarke's  representations  were  false.  Dealers  in  furniture 
were  doing  a  good  business.  The  plaintiff's  contention  was  that 
the  agreement  to  pay  £10  a  month  was  6fotained  from  him  by  false 
statements,  and  he  asked  the  Court  to  set  that  agreement  aside, 
and  give  him  reasonable  remuneration  from  the  1st  October,  1899. 

[WlssEU},  J. :  You  are  challenging  the  Proclamation  of  the 
late  Government] 

J.  W.  Leonard,  K.C.  (M,  Campbdl-Johnaion  with  him),  for 
plaintiff:  No;  they  claim  that  they  had  no  beneficial  occupation. 
The  premises  were  used  for  storing  their  furniture,  and  they 
had  beneficial  occupation. 

Florence  Elizabeth  Davy,  stated  that  she  was  the  wife  of  the 
plaintiff     They  were  refugees  at  Gordon's  Bay,  Capetown,  dur- 
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iiig  the  war.  She  knew  Mr.  Clarke,  the  representative  of  defen- 
dant firm,  before  the  war.  Her  huslmnd  reetiived  a  letter  from 
him  in  June,  1901.  (Letter  read  and  put  in).  A  further  letter 
dated  July  8,  1901,  was  also  received;  the  offer  was  accepted 
on  July  13,  1901.  A  letter  dated  July  24  was  received 
from  Mr.  Clarke.  When  she  wrote  the  letter  accepting  the 
£10  a  month,  she  had  had  absolutely  no  communications  with. 
any  agents  here.  The  only  communication  she  had  was 
from  Clarke.  Slie  came  up  to  Johannesburg  in  February, 
1902,  and  made  inquiries,  and  found  that  defendants  had 
been  doing  business,  and  good  business.  Tlien  she  informed 
Mr.  Clarke  that  she  could  not  take  iClO  a  month  any  longer,  and 
that  he  had  misrepresented  things,  llie  matter  was  than  handed 
over  to  the  solicitors,  who  w^ere  instructed  to  give  defendanta 
notice  to  quit.  Tliey  wrote  to  defendants  on  March  4,  1902.  A 
reply  was  received  dated  March  6,  1902.  Defendants  were  still 
in  occupation  of  the  two  shops  and  warehouse. 

Cross-examined :  The  extra  store  occupied  by  defendants  was 
unlet  for  some  time  before  the  war  because  a  low  rent  would 
not  be  accepted.  Offers  to  rent  the  places  were  received.  Wit- 
ness could  not  say  whal  the  rent  was  before  the  war.  They 
had  no  agents  Iiere  during  tlie  war.  On  March  15,  1902,  vritness 
wrote  direct  to  Mr.  Clarke's  principals  in  Liondon.  There  were 
no  other  reasons  besides  Mr.  Clarke's  representation  that  induced 
them  to  let  the  premises  at  £10  a  month,  and  they  understood 
that  people  would  not  be  allowed  to  get  back  to  Johannesburg 
before  the  end  of  the  war.  (Letter  to  W.  Walker  and  Sons  put 
in).  When  she  got  back  Clarke  liad  already  vacated  the  store. 
The  store  wieis  not  let  during  the  months  <jf  February  and  March» 
but  half  a  month's  rent  was  received  for  April.  That  store  and 
another  of  the  same  size  and  frontage  were  let  for  £50  a  month 
to  the  French  Grocery,  and  were  open  in  May,  1902.  Shortly 
after  she  amved  witness  had  ofl*ers  of  £25  a  month  for  the  store 
Clarke  had  occupied.  The  offers  were  made  at  the  beginning  of 
March  by  a  German  and  by  Van  de  Win.  The  store  was  still 
barricaded  when  witness  arrived.  Walker  and  Sons  had  •their 
business  in  Clayton  s  Building,  oppasite,  before  they  leased  plam-. 
tifTs  premises. 
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Re-examined :  In  March  Mr.  Steytler  wanted  to  lease  one 
store  at  £30  a  month. 

Robert  Davy  stated  that  he  had  heard  Mrs.  Davy's  evidence. 
He  was  away  when  Mrs.  Davy  wrote  the  letter  to  Mr.  Clarke, 
but  he  abided  by  it.  The  premises  occupied  by  Walker  and  Sons 
could  be  let  to-day  to  one  party  at  £80  and  £90  to  another,  with- 
out the  office.  There  is  also  a  third  offer  at  £80.  Mr.  E.  K 
Harvey  was  agent  for  one  party,  and  ttr.  C.  R.  Keene  for  another. 
£10  a  month  was  a  ridiculous  rent  for  the  place.  There  was  a 
very  considerable  stock  belonging  to  Walker  and  Sons  in  the 
premises.  Before  the  war  he  could  have  let  the  store  temporarily 
used  by  Clarke  at  £25  a  month. 

In  cross-examination,  witness  stated  that  the  store  was  unlet 
for  quite  six  months  before  the  war,  as  he  would  not  let  it  on  a 
long  lease.  Between  August,  1901,  and  January,  1902,  he  had  no 
offers  for  the  store.    He  received  the  letters  frolkn  Clai^ke. 

By  the  Court :  Witness  thought  when  he  left  that  the  war 
would  last  only  a  few  months.  When  he  received  the  letters 
from  Clarke  he  thought  we  were  a  long  way  off  from  the  end  of 
the  war.  In  reply  to  the  first  letter  he  had  asked  £20  a  month 
for  three  months,  plus  sanitary  expenses,  etc  He  did  not  think 
at  that  time  that  the  war  would  end  in  three  months,  but  that 
the  stores  might  open  and  business  go  on.  He  also  thought  that 
he  would  have  to  remain  away  a  long  time.  He  had  been  in  the 
Transvaal  twenty-five  years,  and  resident  in  Johannesburg  for 
fifteen  years.  He  knew  a  ^reat  number  of  people  in  Johannes- 
burg both  amongst  those  that  remained  and  those  that  were 
refugeea  Messrs.  Tredgold,  Steytler  and  Beyers  were  always 
his  solicitors.  He  did  not  address  letters  to  them  when  he  got 
these  letters  from  Clarke.  They  were  also  refugees,  and  he  met 
them  frequently  in  Capetown.  There  was  nobody  else  here 
besides  Mr.  Clarke  to  whom  he  could  have  written  to  to  ask  for 
information  as  to  business.  There  were  a  good  many  people  in 
Gordon's  Bay,  but  they  knew  no  more  than  he  did. 

David  Holt  stated  that  he  was  managing  director  of  Holt  k 
Holt,  Limited,  furnishing  warehouse.  The  rents  <^  the  shops 
occupied  by  Walker^  &  Sons  were  worth  to-day  £40  each.  In 
April  of  this  year  they  ^ere  worth  £60  for  the  two.    He  was 
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here  in  August  last  year  and  afterwards.  There  was  a  certain 
amount  of  business  doing.  From  August,  1901,  there  was  a  fair 
amount  of  business  doing^.  In  August,  1901,  he  was  doing  a  fair 
business.  In  June  and  July  about  the  same  amount  of  business 
was  done.  Matters  were  improving  from  month  to  month. 
There  was  a  good  demand  for  furnitui-e,  but  stock  was  very 
short.  The  statement  in  Clarke's  letter  that  there  was  no  business 
doing  and  none  likely  for  some  time  to  come  was  not  accurate. 

Cross-examined:  Walker  &  Sons'  business  was  a  fairly- 
high-class  one.  They  were  manufacturers.  Their  goods  were 
mostly  samples,  he  thought.  They  kept  high-class  furniture,  but 
not  the  lower  class.  His  firm  had  done  business  in  June  and 
July  in  high-class  goods  to  a  ceitain  extent.  In  September, 
1901,  tlie  amount  of  busine.ss  done  was  about  a  fifth  of  that  done 
in  January  this  year.  People  were  buying  proportionately  as 
much  high-class  furniture  as  they  were  before  the  war.  Business 
in  June,  1901,  was  not  so  good  as  in  August,  1901. 

Re-examined :  He  could  tell  from  his  books  that  business 
was  being  done  in  June,  1901,  in  all  classes  of  goods. 

By  the  Court :  He  did  not  know  Walkers'  stock,  but  only 
knew  the  class  of  goods  they  usually  kept. 

Geoi'ge  Alexander  Lyall  deix>sed  that  he  was  with  Messrs. 
Gordon,  Mitchell  &  Co.,  and  came  back  to  Johannesburg  in 
October,  1900.  In  July,  1901,  lie  was  in  the  furniture  depart- 
ment. The  firm  did  business  in  high-class  and  other  furniture. 
In  July,  1901,  there  was  a  good  demand  for  liigh-class  furniture. 
The  firm  was  working  chiefly  on  its  old  stock — which  was  a  fair 
one.  The  business  done  in  July,  1901,  would  be  about  half  of 
what  was  being  done  now,  which  he  would  describe  as  good. 

Cross-examined :  He  was  in  charge  of  the  furniture  depart- 
ment under  the  resident  partner.  He  believed  that  the  business 
of  Walker  &  Sons  wan  a  high-class  one.  Gordon,  Mitchell  &  Co. 
dealt  in  cheap  furniture,  too.  Thej-  sold  in  July,  1901,  a  fair 
quantity  of  high-class  furniture. 

Edmund  Richard  Harvey  .stated  he  was  manager  for  Gordon, 
Mitchell  &  Co.  He  made  an  offer  to  Mr.  Davy  for  one  of  the 
shops  yesterday.  The  offer  was  for  the  two  stores  and  ware- 
house occupied  by  Walker  &  Sons,  without  the  office,  at  £80  a 
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month.  That  was  a  reasonable  offer.  At  present  £45  each  for 
the  shops  occupied  by  the  French  Bakery  could  be  got,  he 
thought.  He  came  up  at  the  beginning  of  the  year.  There  was 
then  a  demand  for  business  placea 

By  the  Court :  The  prices  for  shops  now  and  in  June  and 
July  this  year  would  be  about  the  same. 

For  the  defence  Samuel  Clarke  stated  that  he  was  the 
representative  here  of  the  defendant  firm.  On  the  expiry  of  the 
first  six  months  of  the  lease  in  1899,  he  told  Davy  that  he  would 
not  renew  the  lease.  Mr.  Davy  agreed  that  the  firm  could  go 
on  from  month  to  month  at  £35  a  month.  Rent  was  paid  to 
11th  October,  1899.  He  left  on  account  of  the  war  on  September 
27th,  1899.  He  returned  to  Johannesburg  about  22nd  June, 
1901,  and  found  a  lot  of  the  stuff  moth-eaten,  and  silks,  cottons, 
etc,  destroyed.  Their  business  was  a  high-class  business  here, 
and  he  considered  that  theirs  was  the  only  firm  which  dealt  in 
that  class  of  goods  here.  He  produced  a  list  of  goods  that  were 
in  the  shops  when  he  left  the  Transvaal.  They  did  not  keep 
cheap  goods,  but  only  expensive  furniture.  The  value  of  stock, 
plant,  and  furniture  left  behind  was  £4,557.  The  whole  of  the 
stock  was  insured,  except  against  fire.  Until  the  end  of 
July,  1901,  they  had  no  occupation  of  the  premises.  But  even 
in  August,  1901,  there  was  no  possibility  of  getting  furniture  up. 
In  August  or  September,  1901,  a  notice  was  issued  by  the 
Director  of  Civil  Supplies  that  cheap  lines  of  furniture  would  be 
allowed  to  be  imported.  He  could  not  get  any  stock  up  at  all. 
When  he  wrote  his  letter  of  22nd  June,  1901,  he  had  found 
most  of  the  stores  here  were  still  barricaded.  At  that  time  there 
was  practically  no  business  doing.  It  was  subsequently  agreed 
that  he  should  have  the  place  at  £10  a  month  until  the  end  of. 
the  war.  He  called  on  Mrs.  Davy  on  the  day  of  her  arrival, 
and  told  her  he  had  occupied  a  barricaded  store,  and  that  he  was 
willing  to  pay  rent  for  it.  She  said  she  could  let  the  store  if  it 
were  empty.  He  said  it  would  not  take  long  to  clear  the  stuff 
out  of  it.  When  he  put  the  things  in  the  place  he  thought  it 
would  not  do  any  harm  in  an  empty  store.  He  got  nothing  up 
for  the  business  at  all.  He  had  use  of  the  empty  store  from 
September,  1901,  to  January,  1902. 
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here  in  August  last  year  and  afterwards.  There  was  a  oertain 
amount  of  business  doing.  From  August,  1901,  there  was  a  fair 
amount  of  business  doin£^.  In  August,  1901,  he  was  doing  a  fair 
business.  In  June  and  July  about  the  same  amount  of  business 
was  done.  Matters  were  improving  from  month  to  month. 
There  was  a  good  demand  for  furnitui*e,  but  stock  was  very 
short.  The  statement  in  Clarke's  letter  that  there  was  no  business 
doing  and  none  likely  for  some  time  to  come  was  not  accurate. 

Cross-examined:  Walker  &  Sons'  business  was  a  fairly 
high-class  one.  They  were  manufacturers.  Their  goods  were 
mostly  samples,  he  thought.  They  kept  high-class  furniture,  but 
not  the  lower  class.  His  firm  had  done  business  in  June  and 
July  in  high-class  goods  to  a  certain  extent.  In  September, 
1901,  the  amount  of  business  done  was  about  a  fifth  of  that  done 
in  January  this  year.  People  were  buying  proportionately  as 
much  high-class  furniture  as  they  were  before  the  war.  Business 
in  June,  1901,  was  not  so  good  as  in  August,  1901. 

Re-examined :  He  could  tell  from  his  books  that  business 
was  being  done  in  June,  1901,  in  all  classes  of  goods. 

By  the  Court :  He  did  not  know  Walkers'  stock,  but  only 
knew  the  class  of  goods  they  usually  kept. 

George  Alexander  Lyall  deposed  that  he  was  with  Messrs. 
Gordon,  Mitchell  &  Co.,  and  came  back  to  Johannesburg  in 
October,  1900.  In  July,  1901,  lie  was  in  the  furniture  depart- 
ment. The  firm  did  business  in  high-class  and  other  furniture. 
In  July,  1901,  there  was  a  good  demand  for  liigh-class  furniture. 
The  firm  was  working  chiefly  on  its  old  stock — which  was  a  fair 
one.  The  business  done  in  July,  1901,  would  be  about  half  of 
what  was  being  done  now,  which  he  would  describe  as  good. 

Cross-examined  :  He  was  in  charge  of  the  furniture  depart- 
ment under  tlie  resident  partner.  He  believed  that  the  business 
of  Walker  &  Sons  was  a  high-class  one.  Gordon,  Mitchell  &  Co. 
dealt  in  cheap  furniture,  too.  Thej-  sold  in  July,  1901,  a  fair 
quantity  of  high-class  furniture. 

£dmund  Richard  Harvey  stated  he  was  manager  for  Gordon, 
Mitchell  &  Co.  He  made  an  offer  to  Mr.  Davy  for  one  of  the 
shops  yesterday.  The  offer  was  for  the  two  stores  and  ware- 
house occupied  by  Walker  &  Sons,  without  the  office,  at  £80  a 
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month.  That  was  a  reaaonable  offer.  At  present  £45  each  for 
the  shops  occupied  by  the  French  Bakery  could  be  got,  he 
thought.  He  came  up  at  the  beginning  of  the  year.  There  was 
then  a  demand  for  business  place& 

By  the  C!ourt :  The  prices  for  shops  now  and  in  June  and 
July  this  year  would  be  about  the  same. 

For  the  defence  Samuel  Clarke  stated  that  he  was  the 
representative  here  of  the  defendant  firm.  On  the  expiry  of  the 
first  six  months  of  the  lease  in  1899,  he  told  Davy  that  he  would 
not  renew  the  lease.  Mr.  Davy  agreed  that  the  firm  could  go 
on  from  month  to  month  at  £35  a  month.  Rent  was  pedd  to 
11th  October,  1899.  He  left  on  account  of  the  war  on  September 
27th,  1899.  He  returned  to  Johannesburg  about  22nd  June, 
1901,  and  found  a  lot  of  the  stuff  moth-eaten,  and  silks,  cottons, 
etc,  destroyed.  Their  business  was  a  high-class  business  here, 
and  he  considered  that  theirs  was  the  only  firm  which  dealt  in 
that  class  of  goods  here.  He  produced  a  list  of  goods  that  were 
in  the  shops  when  he  left  the  Transvaal.  They  did  not  keep 
cheap  goods,  but  only  expensive  furniture.  The  value  of  stock, 
plant,  and  furniture  left  behind  was  £4,557.  The  whole  of  the 
stock  was  insured,  except  against  fire.  Until  the  end  of 
July,  1901,  they  had  no  occupation  of  the  premises.  But  even 
in  August,  1901,  there  was  no  possibility  of  getting  furniture  up. 
In  August  or  September,  1901,  a  notice  was  issued  by  the 
Director  of  Civil  Supplies  that  cheap  lines  of  furniture  would  be 
allowed  to  be  imported.  He  could  not  get  any  stock  up  at  all. 
When  he  wrote  his  letter  of  22nd  June,  1901,  he  had  found 
most  of  the  stores  here  were  still  barricaded.  At  that  time  there 
was  practically  no  business  doing.  It  was  subsequently  agreed 
that  he  should  have  the  place  at  £10  a  month  until  the  end  of. 
the  war.  He  called  on  Mrs.  Davy  on  the  day  of  her  arrival, 
and  told  her  he  had  occupied  a  barricaded  store,  and  that  he  was 
willing  to  pay  rent  for  it.  She  said  she  could  let  the  store  if  it 
were  empty.  He  said  it  would  not  take  long  to  dear  the  stuff 
out  of  it.  When  he  put  the  things  in  the  place  he  thought  it 
would  not  do  any  harm  in  an  empty  store.  He  got  nothing  up 
for  the  business  at  all.  He  had  use  of  the  empty  store  from 
September,  1901,  to  January,  1902. 
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here  in  August  last  year  and  afterwards.  There  waa  a  certain 
amount  of  business  doing.  From  August,  1901,  there  was  a  fair 
amount  of  business  doing^.  In  August,  1901,  he  was  doing  a  fair 
business.  In  June  and  July  about  the  same  amount  of  business 
was  done.  Matters  were  improving  from  month  to  month. 
There  was  a  good  demand  for  furniture,  but  stock  was  very 
short.  The  statement  in  Clarke's  letter  that  there  was  no  business 
doing  and  none  likely  for  some  time  to  come  was  not  accurate. 

Cross-examined:  Walker  &  Sons*  business  was  a  fairly- 
high-class  one.  They  were  manufacturers.  Their  goods  were 
mostly  samples,  he  thought.  They  kept  high-class  furniture,  but 
not  the  lower  class.  His  firm  had  done  business  in  June  and 
July  in  high-class  goods  to  a  certain  extent.  In  September, 
1901,  the  amount  of  business  done  was  about  a  fifth  of  tliat  done 
in  January  this  year.  People  were  buying  proportionately  as 
much  high-class  furniture  as  they  were  before  the  war.  Business 
in  June,  1901,  was  not  so  good  as  in  August,  1901. 

Re-examined :  He  could  tell  from  his  books  that  business 
was  being  done  in  June,  1901,  in  all  classes  of  goods. 

By  the  Court :  He  did  not  know  Walkers'  stock,  but  only 
knew  the  class  of  goods  they  usually  kept. 

George  Alexander  Lyall  deposed  that  he  was  with  Messrs. 
Gordon,  Mitchell  &  Co.,  and  came  back  to  Johannesburg  in 
October,  1900.  In  July,  1901,  lie  was  in  the  furniture  depart- 
ment. The  firm  did  business  in  high-class  and  other  furniture. 
In  July,  1901,  there  was  a  good  demand  for  high-class  furniture. 
The  firm  was  working  chiefly  on  its  old  stock — which  was  a  fair 
one.  The  business  done  in  July,  1901,  would  be  about  half  of 
what  was  being  done  now,  which  he  would  describe  as  good. 

Cross-examined :  He  was  in  charge  of  the  furniture  depart- 
ment under  the  resident  partner.  He  believed  that  the  business 
of  Walker  &  Sons  was  a  high-class  one.  Gordon,  Mitchell  &  Co. 
dealt  in  cheap  furniture,  too.  Thej'  sold  in  July,  1901,  a  fair 
quantity  of  high-class  furniture. 

Edmund  Richard  Harvey  stated  he  was  manager  for  Gordon, 
Mitchell  &  Co.  He  made  an  offer  to  Mr.  Davy  for  one  of  the 
shops  yesterday.  The  offer  was  for  the  two  stores  and  ware- 
house occupied  by  Walker  &  Sons,  without  the  officei  at  £80  a 
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month.  That  was  a  reasonable  offer.  At  present  £46  each  for 
the  shops  occupied  by  the  French  Bakery  could  be  got,  he 
thought.  He  came  up  at  the  beginning  of  the  year.  There  was 
then  a  demand  for  business  places. 

By  the  Court :  The  prices  for  shops  now  and  in  June  and 
July  this  year  would  be  about  the  same. 

For  the  defence  Samuel  Clarke  stated  that  he  was  the 
representative  here  of  the  defendant  firm.  On  the  expiry  of  the 
first  six  months  of  the  lease  in  1899,  he  told  Davy  that  he  would 
not  renew  the  lease.  Mr.  Davy  agreed  that  the  firm  could  go 
on  from  month  to  month  at  £35  a  month.  Rent  was  paid  to 
11th  October,  1899.  He  left  on  account  of  the  war  on  September 
27th,  1899.  He  returned  to  Johannesburg  about  22nd  June, 
1901,  and  found  a  lot  of  the  stuff  moth-eaten,  and  silks,  cottons, 
etc.,  destroyed.  Their  business  was  a  high-class  business  here, 
and  he  considered  tliat  theirs  was  the  only  firm  which  dealt  in 
that  class  of  goods  here.  He  produced  a  list  of  goods  that  were 
in  the  shops  when  he  left  the  Transvaal.  They  did  not  keep 
cheap  goods,  but  only  expensive  furniture.  The  value  of  stock, 
plant,  and  furniture  left  behind  was  £4,557.  The  whole  of  the 
stock  was  insured,  except  against  fire.  Until  the  end  of 
July,  1901,  they  had  no  occupation  of  the  premises.  But  even 
in  August,  1901,  there  was  no  possibility  of  getting  furniture  up. 
In  August  or  September,  1901,  a  notice  was  issued  by  the 
Director  of  Civil  Supplies  that  cheap  lines  of  furniture  would  be 
allowed  to  be  imported.  He  could  not  get  any  stock  up  at  all. 
When  he  wrote  his  letter  of  22nd  June,  1901,  he  had  found 
most  of  the  stores  here  were  still  barricaded.  At  that  time  there 
was  practically  no  business  doing.  It  was  subsequently  agreed 
that  he  should  have  the  place  at  £10  a  month  until  the  end  of. 
the  war.  He  called  on  Mrs.  Davy  on  the  day  of  her  arrival, 
and  told  her  he  had  occupied  a  barricaded  store,  and  that  he  was 
willing  to  pay  rent  for  it.  She  said  she  could  let  the  store  if  it 
were  empty.  He  said  it  would  not  take  long  to  clear  the  stuff 
out  of  it.  When  he  put  the  things  in  the  place  he  thought  it 
would  not  do  any  harm  in  an  empty  store.  He  got  nothing  up 
for  the  business  at  all.  He  had  use  of  the  empty  store  from 
September.  1901,  to  January,  1902. 
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here  in  August  last  year  and  afterwards.  There  waa  a  certain 
amount  of  business  doing.  From  August,  1901,  there  was  a  fair 
amount  of  business  doin£^.  In  August,  1901,  he  was  doing  a  fair 
business.  In  June  and  July  about  the  same  amount  of  business 
was  done.  Matters  were  improving  from  month  to  month. 
There  was  a  good  demand  for  furnitui*e,  but  stock  was  very 
short.  The  statement  in  Clarke's  letter  that  there  was  no  business 
doing  and  none  likely  for  some  time  to  come  was  not  accurate. 

Cross-examined:  Walker  &  Sons'  business  was  a  fairly- 
high-class  one.  They  were  manufacturers.  Their  goods  were 
mostly  samples,  he  thought.  They  kept  high^class  furniture,  but 
not  the  lower  class.  His  firm  had  done  business  in  Juae  and 
July  in  high-class  goods  to  a  certain  extent.  In  September, 
1901,  the  amount  of  business  done  was  about  a  fifth  of  tliat  done 
in  January  this  year.  People  were  buying  proportionately  as 
much  high-class  furniture  as  they  were  before  the  war.  Business 
in  June,  1901,  was  not  so  good  as  in  August,  1901. 

Re-examined :  He  could  tell  from  his  books  that  business 
was  being  done  in  June,  1901,  in  all  classes  of  goods. 

By  the  Court :  He  did  not  know  Walkers'  stock,  but  only 
knew  the  class  of  goods  they  usually  kept. 

George  Alexander  Lyall  deposed  that  he  was  with  Messrs. 
Gordon,  Mitchell  &  Co.,  and  came  back  to  Johannesburg  in 
October,  1900.  In  July,  1901,  he  was  in  the  furniture  depart- 
ment. The  firm  did  business  in  high-class  and  other  furniture. 
In  July,  1901,  there  was  a  good  demand  for  high-class  furniture. 
The  firm  was  working  chiefly  on  its  old  stock — which  was  a  fair 
one.  The  business  done  in  July,  1901,  would  be  about  half  of 
what  was  being  done  now,  which  lie  would  describe  as  good. 

Cross-examined  :  He  was  in  charge  of  the  furniture  depart- 
ment under  the  resident  partner.  He  believed  that  the  business 
of  Walker  &  Sons  was  a  high-class  one.  Cordon,  Mitchell  &  Co. 
dealt  in  cheap  furniture,  too.  Tliej'  sold  in  July,  1901,  a  fair 
quantity  of  high-class  furniture. 

Edmund  Richard  Harvey  stated  he  was  manager  for  Gordon, 
Mitchell  &  Co.  He  made  an  offer  to  Mr.  Davy  for  one  of  the 
shops  yesterday.  The  offer  was  for  the  two  stores  and  ware- 
house occupied  by  Walker  &  Sons,  without  tlie  office,  at  £80  a 
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month.  That  was  a  reasonable  offer.  At  present  £46  each  for 
the  shops  occapied  by  the  French  Bakery  could  be  got,  he 
thought.  He  came  up  at  the  beginning  of  the  year.  There  was 
then  a  demand  for  business  places. 

By  the  Court :  The  prices  for  shops  now  and  in  June  and 
July  this  year  would  be  about  the  same. 

For  the  defence  Samuel  Clarke  stated  that  he  was  the 
representative  here  of  the  defendant  firm.  On  the  expiry  of  the 
first  six  months  of  the  lease  in  1899,  he  told  Davy  that  he  would 
not  renew  the  lease.  Mr.  Davy  agreed  that  the  firm  could  go 
on  from  month  to  month  at  £35  a  month.  Rent  was  pedd  to 
11th  October,  1899.  He  left  on  account  of  the  war  on  September 
27th,  1899.  He  returned  to  Johannesburg  about  22nd  June, 
1901,  and  found  a  lot  of  the  stuff  moth-eaten,  and  silks,  cottons, 
etc.,  destroyed.  Their  business  was  a  high-class  business  here, 
and  he  considered  that  theirs  was  the  only  firm  which  dealt  in 
that  class  of  goods  here.  He  produced  a  list  of  goods  that  were 
in  the  shops  when  he  left  the  Transvaal.  They  did  not  keep 
cheap  goods,  but  only  expensive  furniture.  The  value  of  stock, 
plant,  and  furniture  left  behind  was  £4,557.  The  whole  of  the 
stock  was  insured,  except  against  fire.  Until  the  end  of 
July,  1901,  they  had  no  occupation  of  the  premises.  But  even 
in  August,  1901,  there  was  no  possibility  of  getting  furniture  up. 
In  August  or  September,  1901,  a  notice  was  issued  by  the 
Director  of  Civil  Supplies  that  cheap  lines  of  furniture  would  be 
allowed  to  be  imported.  He  could  not  get  any  stock  up  at  all. 
When  he  wrote  his  letter  of  22nd  June,  1901,  he  had  found 
most  of  the  stores  here  were  still  barricaded.  At  that  time  there 
was  practically  no  business  doing.  It  was  subsequently  agreed 
that  he  should  have  the  place  at  £10  a  month  imtil  the  end  of. 
the  war.  He  called  on  Mrs.  Davy  on  the  day  of  her  arrival, 
and  told  her  he  had  occupied  a  barricaded  store,  and  that  he  was 
willing  to  pay  rent  for  it.  She  said  she  could  let  the  store  if  it 
were  empty.  He  said  it  would  not  take  long  to  clear  the  stuff 
out  of  it.  When  he  put  the  things  in  the  place  he  thought  it 
would  not  do  any  harm  in  an  empty  store.  He  got  nothing  up 
for  the  business  at  all.  He  had  use  of  the  empty  store  from 
September.  1901,  to  January,  1902. 


120  DAVY  V.  WALKER  and  SONS. 

Crofls-examined :  He  did  not  know  what  the  legal  aspect  of 
his  tenure  now  was.  He  expected  to  come  to  some  agreement 
about  it.  The  business  was  opened  in  August,  1901.  The  sales 
were:  August,  1901,  £352;  in  August,  1899,  £244;  August, 
1898,  £565.  This  would  not  include  contracts.  He  furnished 
Lord  Milner*8  residence,  partly,  iif  November  and  December, 
1901,  out  of  the  stock  here.  The  firm's  principal  business  was 
ordering  things  from  England.  They  sold  anything  they  could 
out  of  stock  here,  of  course.  The  stock  was  mostly  a  sample 
stock.  If  the  Davys  had  refused  his  offer  of  £10  a  month,  he 
would  have  had  to  leave  the  stock  here.  He  saw  Davy  in  Cape 
Town,  but  did  not  know  he  waa  in  a  tight  fix.  He  made  a 
fair  offer  to  them.  At  that  time  he  could  have  got  any  number 
of  stores  to  go  into.  He  did  not  write  to  the  Davys  about  the 
empty  store.  He  got  the  key  from  the  native  in  charge.  The! 
stores  open  on  a  nominal  rent,  in  his  mind,  when  he  wrote  were 
Yogi's,  and  some  others.  They  bought  goods  from  (Gordon, 
Mitchell  &  Co.  Holt  &  Holt's  and  Gordon,  Mitchell's  were  open 
at  the  time.  From  an  ordinary  common-sense  view  there  was  no 
business  doing. 

Re-examined :  He  was  prepared  to  swear  that  to  the  best  of  his 
knowledge  there  was  nothing  doing  when  he  wrote  to  Davy  on 
22nd  June  1901,  and  no  expectation  of  immediate  improvement. 
(The  Johanne9burg  Oazette  of  October  7th,  1901,  containing  notice 
from  the  Director  of  Civil  Supplies  that  no  indents  for  furniture, 
etc.,  could  be  accepted  was  put  in). 

By  the  Court :  He  wrote  to  his  principals  at  the  time  that 
there  was  no  business  doing,  and  that  he  hardly  thought  it  worth 
while  to  stay  here. 

Charles  Moorcrof  t  Manning  stated  that  he  was  acquainted 
with  the  Director  of  Civil  Supplies'  notice  of  October  7th.  He 
was  in  the  Director's  Office.  Previous  to  that  notice  no  firms 
had  been  allowed  to  import  furniture,  or  were  restricted.  This 
continued  till  the  end  of  1901. 

'Alfred  Bogaly  stated  that  he  was  a  storekeeper  and  general 
agei^t.  He  knew  Davy's  Buildings.  Previous  to  the  war  he  had 
hired  property  in  the  same  block  as  Davy's.  It  was  a  very 
large  store — 45  feet  by  70  feet.    The  rent  he  paid  was  £10  a 
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month.  In  May  last  year  there  were  many  stores  to  let — not 
many  in  central  positions.  In  July,  1901,  he  would  have  got  a 
place  like  Davy's  at  a  nominal  rental — say,  £20  a  month — ^as  a 
store-room.  He  had  never  been  through  the  premises  He  was 
not  paying  for  his  big  store  in  July,  1901.  In  January,  1902, 
he  began  to  pay  £10  a  month  for  it  He  gave  it  up,  and  it  was 
now  let  at  £30.  He  paid  £10  for  it  till  about  two  months  ago. 
He  had  furniture  in  the  store  in  question.  About  £5  a  month 
would  be  a  fair  rental  as  a  store-room  for  the  shop  used  tempor- 
arily by  Walker  &  Sons  in  Davy's  Buildinga  As  a  shop  it 
might  have  been  worth  £20  towards  the  end  of  last  year  and 
the  beginning  of  this  year. 

James  Richard  Kerr  gave  evidence  as  to  the  difficulty  of 
letting  business  premises  in  August  last  year.  Five  pounds 
wojold  be  a  fair  rent  for  a  shop  to  be  used  for  storage. 

Harry  Clayton  stated  that  he  was  an  architect  and  property- 
owner.  He  knew  Davy's  Buildings.  He  represented  the  owner 
of  the  premises  opposite.  Walker  &  Sons  used  to  be  his  tenants 
there.  He  returned  in  October,  1901.  It  was  very  difficult  to 
come  to  terms  with  tenants  at  that  time.  There  was  v^ry  little 
inquiry.  He  had  an  offer  for  the  premises  previously  occupied 
by  Walker  and  Sons  at  £20  a  month.  This  was  just  before  his 
return.  He  had  an  offer  of  £10  a  month  for  a  shop  similar  to 
that  used  by  Walker  &  Sons  as  a  store. 

Donald  Jardine  stated  that  he  was  a  member  of  the  firm  of 
Noble  &»Jardine.  He  returned  to  Johannesburg  in  October, 
1901.  Very  little  business  was  being  done  in  fumitui-e  before 
the  end  of  the  war.  The  class  of  goods  they  traded  in  was  hot 
as  good  as  those  of  Walker  &  Sons.  A  fair  rental  for  the  room 
used  by  Walker  &  Co.  in  Davy's  Buildings  would  be  £5  a  month 
for  the  time  used  As  a  show-room  it  would  have  been  worth, 
aay,  £10. 

Charles  Plant  stated  that  he  had  been  for  years  building  in- 
spector for  the  Consolidated  Investment  Co.  The  company  owned 
Pretoria  Buildings  and  McEwan's  Buildings.  During  the  latter  half 
of  1901  it  was  very  difficult  to  let  shops.  He  would  have  taken 
anything  he  could  get  for  stores  for  storage,  provided  the  tenants 
would  leave  at  short  notice.    £6  or  £7  a  month  would  be  a  fair 
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rental  for  the  place  used  by  Walker  and  Sons  in  Davy's  Buildings. 

Julius  Vogl  stated  that  he  carried  on  business  as  a  general 
furniture  dealer  in  the  block  next  to  Davy's  Buildinga  It 
would  have  been  almost  impossible  to  let  the  store,  used  by 
Walker  and  Sons  at  that  time. 

The  Court  recalled  Samuel  Clark,  who  produced  copies  of 
letters  written  to  his  principals  in  June  and  July,  1901,  which 
were  almost  identical  in  terms  with  those  written  to  Mr.  Davy. 

Po9tea  (August  25),  arguments  were  heard. 

[Wessels,  J. :  I  will  tell  counsel 'at  once  what  my  views  are, 
and  they  can  then  proceed  with  their  arguments.  I  do  not  think 
that  the  plaintiff  has  proved  fraud  Or  fal^e  representation.  I 
have  gone  through  the  letters,  and  think  that  they  show  that 
defendants'  tenure  was  for  the  whole  time,  until  the  war  ended, 
at  £10  a  month.] 

J,  W.  Leonard,  IT.C/.  (with  him  M.  Campbetl-Johnstan),  for 

plaintiff:  By  the  expression  "  till  the  end  of  the  war  "  Mr.  Clark, 
the  representative  of  defendant  firm,  did  not  bind  himself  to  stay 
in  the  premises  till  the  end  of  the  war,  but  merely  bound  his  firm 
to  pay  £10  a  inonth  for  the  premises  for  such  time  as  they  should 
stay  there  during  the  war.  The  letters  only  fixed  the  amount 
of  the  rent,  and  not  the  terms  of  the  lease,  which  was  a  monthly 
one,  at  £10  a  month,  till  the  end  of  the  war. 

[  Wesseus,  J. :  I  think  the  chances,  at  the  time  the  letters  were 
written,  were  such  that  business  might  have  increased,  and  £10 
a  month  might  have  proved  absurdly  low,  or  it  might  have  gone 
down,  and  £10  be  found  a  high  rent.  If  it  was  a  contract  in 
which  the  parties  could  give  notice  at  any  time,  then  the  expres- 
sion in  Mrs.  Davy's  letter  "  during  the  wat  lasts "  is  absolutely 
meaningless.] 

After  further  argument  by  J,  W.  Leonard  (M.  Campbell- 
Johnston  with  him),  for  plaintiff,  and  by  H,  B  Papenfua  (Saul 
Solomon  with  him),  for  defendants, 

[Wessei/3,  J. :  I  consider  that  the  defendants  had  the  right  to 
remain  on  the  premises  until  the  end  of  the  war  at  £10  per 
month.  Then  there  is  the  question  as  to  rent  from  the  beginning 
of  the  war  until  the  making  of  the  contract  in  June,  1901,  fixing 
future  rent  at  £10  per  month.    If  President  Eruger's  Proclama- 
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tion  of  October  25,  1899,  has  the  force  of  law,  I  am  bound  to 
follow  it.  If  the  matter  is  brought  before  me  for  decision  as  to 
whether  the  Proclamation  was  valid,  when  it  was  originally 
made  and  leaving  out  of  consideration  the  question  of  ratifica- 
tion, I  would  unhesitatingly  say  that  it  was  not  law.  But  that 
has  not  been  pleaded  in  this  case.] 

H,  B.  Papefnfu8 :  If  your  Lordship  is  against  me  on  the  other 
points  I  will  have  to  fall  back  upon  the  Proclamation.  It  has 
been  published  in  the  OovemTMnt  Gazette. 

J.  W.  Leovvard :  I  admit  we  cannot  claim  full  rent.  But  from 
August  1, 1901,  the  new  agreement  came  into  force,  and  for  June, 
July  and  August,  1902,  we  claim  £60  a  month. 

[Wessels,  J. :  I  am  inclined  to  think  that  £60  a  month  is  fair. 
As  to  the  other  shop,  used  for  storage,  I  think  £10  a  month  is  a 
fair  price.] 

H.  B.  PapenfuB :  We  claim  that  we  had  no  beneficial  occupa- 
tion. The  Court  will  take  into  consideiration  the  nature  of  the 
business  carried  on  there.  I  mean  by  "  beneficial  occupation " 
that  they  actually  carried  6n  business. 

[Wessels,  J, :  Supposing  a  man  had  leased  a  place  for  a  shop, 
and  had  op<dned  the  shop,  but  nobody  came  to  buy,  could  he  claim 
that  there  was  no  beneficial  occupation  because  he  had  done  no 
business  ?] 

That  is  a  different  case  altogether. 

[Wessels,  J. :  Therefore  the  mere  doing  of  business  is  not 
the  test  of  beneficial  occupation  ?] 

Yoet  (19,  2,  24)  clearly  contemplated  a  case  like  the  present. 
He  refers  not  merely  to  incursions  by  the  enemy,  but  to  the 
incursions  of  brigands. 

[Wessels,  J.:  Here  you  have  left  your  goods  in  these 
premises,  and  they  remained  there  safely.  That  is  a  beneficial 
use.  Take  the  case  of  a  large  jeweller,  where  the  shop  has  been 
closed,  and  the  goods  remained  in  it  safely  while  it  was  closed. 
Would  not  that  be  beneficial  occupation  T  The  shop  is  used^for 
two  purposes — first,  for  storing  his  goods,  and,  secotidly,  for  the 
purpose  of  carrying  on  business.] 

I  refer  your  lordship  to  the  same  passage  in  Voet.  There 
is  the  case  of  a  brigand,  whom  a  tenant  could  not  resist! 
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[Wessels,  J. :  That  case  contemplates  that  the  brigand 
comes  upon  the  property  and  drives  the  occupier  out.] 

But  here  the  Government  practically  drove  the  occupier 
out. 

[Wessels,  J. :  Was  Davy  entitled  during  that  time  to  turn 
the  goods  out  into  the  street  ?] 

I  should  say  no. 

[Wessels,  J. :  Then  surely  you  have  some  beneficial  occupa- 
tion ?] 

He  would  have  been  entitled  to  call  upon  us  to  remove  our 
goods.  Will  it  be  seriously  contended  that  the  lessee  of  a  house 
will  have  to  pay  rent  because  the  goods  have  been  left  in  the 
house? 

[Wessels,  J. :  The  man  has  received  a  benefit,  and  it  is  most 
immoral  that  he  should  not  pay  for  it.] 

But  here  the  goods  were  practically  destroyed  by  moths. 
We  hired  the  premises,  not  for  the  purpose  of  storing  goods,  but 
to  carry  on  business.  We  would  not  have  hired  the  premises  for 
storing. 

Cur,  adv.  vult 

Poatea  (August  29)  :— 

Wesseus,  J. :  The  material  facts  in  this  case  I  find  to  be  as 
follows : 

1.  The  plaintiff  is  the  owner  of  certain  three  rooms  in  Davy's 
Buildings,  Rissik  Street,  two  of  which  were  let  to  defendant  on 
February  24th,  1899. 

2.  This  lease  expired  on  the  31st  August,  1899,  but  the 
defendante  had  an  option  to  continue  the  lease  for  another  six 
months. 

3.  The  state  of  affairs  in  the  Transvaal  was  so  threatening  at 
the  time  that  the  defendants  did  not  make  use  of  their  option  to 
renew,  but  came  to  a  special  arrangement  with  the  plaintiff  that 
they  would  continue  as  monthly  tenante  with  a  right  to 
determine  the  lease  at  any  moment. 

4.  In  pursuance  of  this  arrangement.  Walker  &  Sons  remained 
on  the  premises  as  lessees  at  a  rent  of  £35  a  month.  The 
defendante*  representetive,  Mr.  Clark,  left  on  September  27th, 
1899,  but  the  lease  was  allowed  to  i*un  on  until  the  outbreak  of 
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war.    In  this  the  plaintiff  acquiesced,  and  accepted  rent  at  the 
above-mentioned  rate  up  to  October  11th. 

5.  War  broke  out.  The  plaintiff  left  the  Transvaal,  and  the 
defendants  were  precluded  from  dealing  with  their  stock  in 
July. 

6.  About  June,  1901,  Mr.  Clark,  the  representative  of  the 
defendants,  returned  to  Johannesburg,  and  set  about  getting  his 
stock  in  ordet,  which  had  apparently  suffered  considerably  from 
dust  and  moths. 

7.  On  June  22nd,  Mr.  Clark  writes  to  the  plaintiff  that  he  is 
About  to  have  the  place  done  up,  and  put  in  order,  "  if  you  should 
agree  to  charge  us  a  merely  nominal  rent  from  the  time  I  take 
possession  until  the  end  of  the  war,  say  £10  per  month."  To 
this  Clark  received  an  answer  by  letter,  dated  July  1st,  of  which, 
however,  the  original  is  lost,  but  from  Clark's  reply,  dated 
July  7th,  1901,  it  is  clear  that  the  plaintiff*  was  not  satisfied 
with  £10,  but  required  £20  for  a  period  of  three  months  to 
"see  how  things  will  go."  These  terms  Clark  refuses,  and 
threatens  to  close  the  business  until  times  are  better.  Mrs.  Davy 
then  writes  a  letter  on  behalf  of  her  husband,  dated  July  13th, 
1901,  in  which  she  accepts  the  offer  of  £10  a  month  until  the  end 
of  the  war.  She  uses  the  words  "during  the  war  lasts."  She 
adds  some  further  terms  about  rates,  and  these  Clark  acquiesces 
in  by  letter,  dated  July  24th. 

8.  On  the  24th  July,  1901,  the  plaintiff*  and  defendants  were 
completely  ad  idem  that  the  defendants  should  have  the  lease  of 
the  two  shops  from  the  1st  August,  1901,  until  the  end  of  the 
war  at  a  monthly  rental  of  £10  a  month. 

9.  When  Clark  wrote  the  letter  of  22nd  June,  he  told  plaintiff* 
that  there  was  no-  business  doing  in  Johannesburg,  and  that 
there  was  no  likelihood  of  any  business  being  done  there  for 
some  time  to  come. 

10.  When  he  made  that  assertion  he  bond  fide  believed  that 
there  was  no  business  doing  in  his  particular  line,  and  from  the 
nature  of  his  business  it  is  quite  clear  that  there  was  but  little 
opportunity  for  the  defendants  to  do  much  business  with  the 
stock  they  had,  and  absolutely  no  chance  of  importing  that  class 
of  furniture  which  they  dealt  in. 
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11.  The  defendants  did  not  open  until  1901,  and  they  were 
doing  a  fair  business,  but  this  cannot  affect  the  representation 
made  to  plaintiff  in  June,  1901,  that  there  was  no  business  doing. 

12.  Since  the  1st  September,  1901,  to  the  end  of  February, 
19(^2,  thus  for  five  months,  the  defendants  occupied  a  store  belong- 
ing to  the  plaintiffs,  for  which  they  tender  £10  a  month  as 
remuneration. 

13.  From  the  evidence  I  am  satisfied  that  is  a  fair  and  reason- 
able remuneration.  The  questions  for  me  to  decide  are,  therefore, 
as  follow : — 

1.  Is  the  plaintiff  entitled  to  any  rent  or  remuneration  from 
the  11th  October,  1899,  to  the  31st  July,  1901,  for  the  premises 
where  defendants'  stock  was  warehoused,  and,  if  so,  at  what 
rate? 

2.  What  is  the  exact  nature  of  the  contract  with  regard  to  the 
lease  of  the  premises  as  concluded  by  the  letters  referred  to  ?  Is 
it  a  month  to  month  tenancy,  determinable  at  a  month's  notice 
by  either  party,  or  is  it  a  lease  for  an  indefinite  period,  the 
termination  of  which  depends  on  the  happening  of  some  event  ? 

3.  Can  the  plaintiff  in  this  action  claim  rent  for  the  months 
of  June,  July  and  August,  1902  ? 

At  the  opening  of  the  case  I  stated  that,  having  advised  in  a 
matter  of  President  Kruger's  Proclamation  of  the  25th  October, 
1899, 1  would  rather  not  hear  the  case  if  that  Proclamation  was 
to  be  relied  on  by  the  defendants.  I  was  assured  by  both  Mr. 
Papenfus  and  Mr.  Leimard  that  the  parties  did  not  intend  to 
avail  themselves  of  the  Proclamation,  and,  under  these  circum- 
stances, allowed  the  case  to  proceed.  When,  however,  there 
seemed  a  likelihood  that  I  might  hold  that  there  was  beneficial 
occupation  to  a  certain  extent,  Mr.  Po,j>enfu8  suggested  that  the 
Proclamation  might  apply  and  reserved  his  right  to  argue  that  it 
is  law.  This  was  done  at  an  iilconvenient  nxoment.  It  would 
have  been  manifestly  unjust  to  refer  the  caseio  some  other  judge 
at  this  stage.  As.  however,  I  do  not  think  the  Proclamation 
applies  to  this  particular  case,  and  as  the  parties  have  no  objection 
to  my  giving  judgment  in  this  matter,  I  shall  proceed  to  dtel 
with  the  first  point. 

It  is  clear  from  the  evidence  of  Mr.  Clark,  and  was,  indeed, 
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admitted  by  Mr.  Leonard  in  argument,  that  when  war  broke  out 
there  was  no  lease  between  the  partiea  Davy  accepted  £35  for 
September,  1899,  and  a  proportional  amount  up  to  the  10th 
October,  1899.  The  plaintiff  cannot,  therefore,  succeed  in  his 
claim  for  rent  during  the  war  at  the  rate  of  £40  a  month.  But 
if  he  cannot  claim  rent  he  claims  remuneration  at  the  same 
rate  for  the  use  and  occupation  of  the  premises.  To  this  the 
defendant  answers  that  he  has  not  had  beneficial  use  of  the  pro- 
perty, and  therefore  the  plaintiff  can  claim  neither  rent  nor  com- 
pensation from  him.  I  will  concede  that  the  principle  of  the 
Roman  Law  with  regard  to  remission  of  rent  may  be  extended 
to  cases  where,  by  via  major,  the  lessee  is  expelled  from  the 
country  in  time  of  war,  but  then  there  must  be  a  lease,  and  there 
must  be  no  beneficial  occupation  whatever.  If  there  is  no  lease 
the  doctrine  does  not  apply,  and  if  there  has  been  some  beneficial 
occupation,  then  there  must  be  some  remuneration  for  this  bene- 
ficial occupation.  Now,  in  this  case,  the  lease  had  ceased  when  the 
war  began  and  the  shops  were  converted  into  warehouses  for  the 
stock  of  the  defendants.  The  plaintiff  was  satisfied  to  leave  the 
stock  in  the  shops,  and  the  defendants  were  pleased  to  have  some 
place  to  store  their  goods.  Even,  therefore,  if  there  was  a  lease, 
there  was  some  beneficial  occupation:  in  fact  the  beneficial 
occupation  for  the  class  of  goods — expensive  and  delicate  furni- 
ture— was,  in  this  case,  somewhat  considerable.  The  words  "  No 
beneficial  occupation  "  have  been  used  of  late  in  this  colony  in 
the  most  extraordinary  manner,  and  a  very  hazy  idea  seems  to 
be  abroad  as  to  what  is  meant  by  the  Digest  when  it  says  that  a 
lessee  is  not  liable  for  rent  if  he  has  been  deprived  of  the  use  of 
the  thing  let.  The  very  sensible  Romans  simply  meant  that  if 
an  enemy  has  seized  the  property,  and  vi  et  armis  driven  out 
the  lessee,  he  is  not  to  be  held  liable  for  rent.  The  later  jurists 
hAve  extended  this  principle,  but  I  am  not  aware  that  it  has  ever 
been  driven  so  far  that  if  the  leased  property  has  been  used  as  a 
storehouse  for  articles  of  great  value,  it  can  be  said  that  the 
lessee  has  had  no  use  whatever  of  the  property  let.  It  is  mani- 
fest that  the  lessee  in  such  a  case,  does  derive  some  use  from  the 
property,  and  the  value  of  that  use  depends  largely  on  the  nature 
of  the  goods  stored  therein.    If,  therefore,  the  relation  of  lessor 
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and  lessee  existed  between  the  parties,  I  should  hold  that  the 
defendants  have  had  beneficial  use  of  the  shops  let,  but  as  there 
is  here  no  lease,  the  Roman  Law  principle  of  remission  of  rent 
does  not  apply.  The  defendants  used  the  property  of  the  plain- 
tiif  as  a  warehouse,  and  they  must  pay  for  that  use  of  the  pro- 
perty, and  this  would  be  equally  the  case  whether  they  were 
lessees  or  utter  strangers,  who  had,  without  the  owner's  consent, 
utilised  his  shops  as  a  warehouse.  In  fact,  in  the  case  of  the 
adjoining  room,  the  defendants  admit  that  they  are  liable  for  the 
use  of  the  store,  and  actually  tender  £10  a  month  for  five  months, 
but  because,  on  account  of  the  war,  they  could  do  no  active 
business  here,  the  defendants  claim  that  they  could  utilise  the 
shops  as  a  warehouse  and  pay  nothing  for  this  benefit  of  protect- 
ing their  goods  from  wind  and  weather.  The  next  question  is 
what  amount  is  the  plaintiff  entitled  to  for  the  defendants'  use  of 
the  property  during  the  time  it  was  used  as  a  warehouse.  I  think 
from  the  evidence  I  have  heard,  that  an  amount  of  £5  a  month  is 
a  fair  and  reasonable  remuneration.  The  plaintiff  is,  therefore, 
entitled  to  £5  a  month  for  21  months  and  20  days,  i.«.,  to  a  sum 
of  £108  6s.  8d. 

2.  The  next  point  to  decide  is  the  nature  of  the  contract 
contained  in  the  letters.  It  seems  clear  to  me  that  the  defendants 
oflered  to  take  the  property  to  the  end  of  the  war  at  £10  a 
month.  This  the  plaintiff  would  not  accept  at  first.  He 
preferred  to  let  it  for  a  definite  time,  "  say  three  months  at  £20." 
Defendant  said,  "  No,  you  must  either  let  for  this  indefinite  time 
at  the  rate  of  £10  or  else  Vre  close  up,''  and  therefore  the 
plaintiffs  accepted  the  offer.  Mrs.  Davy,  in  her  answer,  so  as  to 
make  quite  sure  about  the  period,  says  "  during  the  war  lasts." 
With  much  subtlety,  Mr.  Leonard  has  tried  to  persuade  me  that 
until  the  end  of  the  war  means  until  business  was  resumed,  but 
I  cannot  accept  this  view.  There  is  a  vast  difference  in  meaning 
between  "  until  business  is  resumed  "  and  "  until  the  end  of  the 
war."  Plaintiff  could  have  made  it  quite  clear  what  he  intended, 
and  his  use  of  the  words  "  during  the  war  lasts  "  makes  it  clear 
to  me  that  he  did  not  intend  until  "  busineas  is  resumed."  No 
proclamation  in  the  world  can  make  the  words  "  until  the  end  of 
the  war  "  mean  while  the  war  is  still  going  on,  though  a  legisla- 
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tive  enactment  that  the  war  must  be  for  all  business  purposes 
considered  as  at  an  end  might  have  had  that  effect;  but  no  such 
enactment  is  relied  on.  The  lease  is,  therefore,  a  lease  from 
August  1st,  1901,  to  May  31st,  1902,  when  the  peace  was  fonnally 
signed  between  the  Republican  leaders  and  the  British  Govern- 
ment. This  money  has  either  been  paid  or  tendered  by  the 
defendants,  and  the  plaintiff  is'  entitled  to  no  more  than  that 
amount. 

3.  We  now  come  to  the  third  point.  Am  I  entitled  on  the 
pleadings  to  order  an  ejectment,  and  to  fix  a  rent  from  June  1st, 
1902,  to  the  end  of  August,  1902,  and,  if  I  can,  at  what  rate 
should  I  fix  the  rent  ?  The  plaintiff  gave  defendants'  notice  to 
quit  early  in  the  year  on  the  ground  that  the  contract  con- 
tained in  the  letters  referred  to  was  null  and  void  on  account  of 
fraud.  The  defendants  claim  that  they  need  not  quit  because 
the  contract  was  good,  and  lasted  until  the  end  of  the  war,  and 
they  tender  rent  up  to  the  end  of  May,  1902.  By  this  plea  and 
tender,  and,  indeed,  by  the  whole  of  Mr.  Papenfua'a  argument 
*the  defendant's  contend  that  their  lease  was  up  to  May  and  for 
no  longer  period.  Mr.  Clark  admits'  that  the  defendant's  hoped 
and  still  hope  to  come  to  terms  for  a  new  lease.  The  old  lease 
expired  on  the  last  of  May,  1902.  It  was  then  the  duty  of 
the  defendants  to  have  quitted  the  property,  and  they  made 
themselves  liable  to  exemplary  damages  for  holding  over.  The 
Roman-Dutch  law  is  very  severe  on  lessees  who  hold  over 
contrary  to  the  wishes  of  the  lessor.  (Hoi.  Cons.  4,  c  34 ;  Voet, 
19,  2,  32  ;  Nicholson  v.  Myburgh,  14  S.C.  384.)  The  contention 
of  Mr.  Papenfua  is  that  I  cannot,  on  the  pleadings,  award  any 
rent  for  June,  July  and  August  of  this  year.  If  his  contention 
is  correct,  I  ciuinbt  even  grant  an  ejectment  order,  and  the  eject- 
ment prayed  for  depends  not  on  the  expiration  of  the  lease 
entered  into  in  1901,  but  on  the  ground  that  the  lease  was  void 
because  of  fraud.  At  the  same  time  I  cannot  close  my  eyes,  to 
ihe  fact  that  the  gist  of  the  whole  action  is  to  get  an  order  from 
the  Court  that  the  defendants  are  wrongfully  withholding  from 
the  plaintiff  the  right  to  enjoy  his  own  property.  This  has  been 
clearly  established  during  the  conduct  of  the  case,  and  in  section 
8,  sub-section  3  of  the  statement  of  claim  the  plaintiff  prays  for 
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rent  at  the  rate  of  £60  until  the  date  of  ejectment  No 
authorities  have  been  quoted  either  to  justify  me  in  dealing  with 
this  matter  or  the  reverse,  but  I  think  that  the  great  principlee 
of  law,  Interest  ReipiMicae  ut  sit  Jinia  lUitim,  and  that  **  the 
Court  should  not  encourage  a  multiplicity  of  actions "  should 
guide  me  in  this  matter,  and,  therefore,  I  consider  myself 
justified  in  order  to  save  the  parties  unnecessary  costs  to  grant 
an  ejectment  order,  and  to  fix  the  rent  that  should  be  paid  for 
these  three  months.  The  plaintiff  claims  £60  for  the  two  shops, 
and  the  evidence  fully  justifies  this  claim.  The  order  of  the 
Court  will  therefore  be : — 

(a)  The  plaintiff  is  entitled  to  enter  upon  his  premises  on 
September  1st  next,  and  the  defendant  must  quit  on  or  before 
that  day. 

(b)  The  plaintiff  is  entitled  to  the  sum  of  £108  6&  8d.  as 
remuneration  for  the  premises  as  a  warehouse  for  defendant's 
stock  from  October  12th,  1899,  to  July  31st,  1901. 

(c)  The  plaintiff  is  entitled  to  £30  for  the  months  of  March, 
April  and  May,  1902,  at  £10  a  month,  in  accordance  with  the 
lease  as  tendered  in  the  plea. 

(d)  The  plaintiff  is  entitled  to  £50  for  the  use  of  the  store  for 
five  months  at  £10  a  month  as  tendered  by  defendants. 

(e)  The  plaintiff  is  entitled  to  the  costs  of  the  action.  If  the 
sum  of  £108  6s.  8d.  had  not  been  awarded,  then  the  Court  might 
have  taken  into  consideration  the  fact  that  the  rent  for  June, 
July  and  August  was  not  specifically  brought  into  the  issue  by 
the  declaration,  but  inasmuch  as,  apart  from  this,  the  Court  has 
given  plaintiff  more  than  defendants  tendered,  this  question  of 
rent  for  the  last  three  months  cannot  affect  the  Court's  decision 
as  to  costs. 

Plaintifi^'s  Attorneys:  Tredgold,  Steytler  &  Beyers;  Defend- 
ants' Attorneys :  Solomon  Jk  Thomson, 
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1902.    August  26  and  29.    Wesseus,  J. 

PurchoM  and  Sale. — Option  to  purchase. — Transvaal  Proclamation 
No,  12  of  19j01. — Leases. — Stands. — Immovable  property. 

Defendant,  in  September,  1899,  gave  plaintifEs  a  written  option  to 
purobase  certain  stands  situate  in  a  township,  for  si^  months.  The 
paities  left  the  Transvaal  upon  the  outbreak  of  war,  in  October, 
1899.  The  plaintifb  did  not  exercise  their  option  to  purchase  the 
stands  in  question  until  March,  1902,  but  the  Court  found  that 
there  was  no  negligence  on  their  part,  so  far  as  the  exercise  of  the 
option  was  concerned,  the  plaintiffs  having  had  no  opportunity  of 
communicating  with  defendant  during  the  war.  Plaintiffs  now 
claimed  that  the  exercise  of  the  option  to  purchase  stands  in 
March,  1902,  was  valid  under  Transvaal' Proclamation  No.  12  of 
1901.  Seldf  that  an  option  to  purchase  stands  held  on  leasehold 
tenure  was  not  protected  by  Transvaal  Proclamation  No.  12  of 
1901.  A  Proclamation  which  is  an  innovation  of  the  Common 
Law  must  be  strictly  interpreted,  and  in  a  restrictive  sense. 

This  was  an  action  to  compel  transfer  of  certain  stands.  The 
plaintiffs'  declaration  was  as  follows : — 

1.  The  plaintiffs  are  Leonard  Ward  and  Joseph  Walter 
Salmons,  trading  in  co-partnership  as  merchants  at  Qermiston, 
under  the  style  or  firm  of  Ward  &  Salmona 

2.  The  defendant  is  Edward  James  Phillips,  a  speculator,  of 
Germiston  aforesaid. 

3.  On  September  11,  1899,  plaintiffs  on  the  one  part  and 
defendant  on  the  other  part  entered  into  a  certain  written  agree- 
ment, copy  whereof  is  hereto  attached. 

4.  In  terms  of  the  said  agreement  defendant  agreed  and  con- 
sented to  give  and  did  give  the  plaintiffs  a  six  months'  option  of 
purchasing  stand  Nos.  100  and  106,  held  by  the  defendant  on 
lease,  and  situate  at  the  comer  of  President  and  Simmer  Streets, 
Oermiston,  for  the  price  of  £5,000. 

5.  In  pursuance  of  their  rights  under  the  agreement  aforesaid, 
the  plaintiffs  duly  and  lawfully  exercised  their  option  to  purchase 
the  stands  aforesaid  by  a  letter  addressed  to  the  defendant,  dated 
at  Qermiston  on  the  12th  day  of  March,  1902.    This  letter  was 
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as  follows :  "  We  beg  to  notify  to  you  that  we  hereby  exercise 
the  option  which  you  granted  to  us  on  the  11th  9f  September, 
1899,  to  purchase  the  above  stands." 

6.  Notwithstanding  the  exercise  by  plaintiffs  of  their  option, 
as  stated  in  paragraph  5  of  this  declaration,  defendant  has  neg- 
lected and  refused,  and  still  neglects  and  refuses,  to  cede  and 
transfer  to  plaintiffs  his  rights  in  and  to  the  stands  aforesaid. 

7.  Plaintiflb  are  prepared  to  pay  to  defendant  the  sum  of 
£5,000  by  way  of  purchase  price  of  the  stands  aforesaid,-  in  pur- 
suance of  the  written  agreement  aforesaid. 

8.  Plaintiffs  hereby  tender  to  defendant  the  sum  of  £5,000  as 
the  purchase  price  of  the  said  stands,  and  for  cession  and  transfer 
of  defendant's  rights  in  and  to  the  said  stands. 

9.  Plaintiffs  are  entitled  to  an  order  of  this  Honourable  Court 
directing  and  compelling  defendant  to  carry  out  his  obligations 
under  the  written  agreement  aforesaid,  and  directing  and  com- 
pelling him  to  cede,  assign,  and  transfer  to  plaintiffs  all  his  right, 
title  a)id  interest  in  and  to  the  said  stands  and  in  and  to  the 
leases  of  the  said  stands  for  the  unexpired  periods  thereof. 

Plaintiffs  claimed :  (a)  An  order  of  this  Honourable  Court 
directing  and  compelling  the  defendant  to  cede,  assign,  and  trans- 
fer to  plaintiffs  all  his  right,  title,  and  interest  in  and  to  the  said 
stands  and  in  and  to  the  leases  of  the  said  stands  for  the  unex- 
pired periods  thereof,  and  further  directing  the  defendant  to 
execute  all  the  documents  necessary  in  law  for  the  purposes 
aforesaid ;  (b)  alternative  relief ;  (c)  costs  of  suit. 

The  defendant  excepted  to  the  plaintiflb'  declaration  on  the 
ground  that  it  disclosed  no  cause  of  action  in  that  (1)  the  de- 
fendant received  from  the  plaintiffs  no  consideration  for  the 
agreement  referred  to  in  paragraph  4  of  the  declaration ;  (2)  Pro- 
clamation No.  12  of  1901  does  not  apply  to  the  agreement  on 
properties  mentioned  in  the  declaration,  and  that  the  said 
declaration  was  otherwise  vague,  embarrassing,  and  bad  in  law. 

And  for  a  further  plea,  but  only  in  case  the  exception  was 
over-ruled,  the  defendant  said : — 

1.  He  admits  paragraphs  1,  2,  3  and  7  of  the  declaration. 

2.  With  regard  to  paragraph  4,  defendant  craves  leave  to 
refer  to  the  said  agreement,  for  the  terms  thereof. 
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3.  The  said  agreement  determined  on  or  about  March  11th, 

1900,  without  the  plaintiflb  having  exercised  any  of  their  rights 
thereunder.  The  rights,  if  any,  possessed  by  the  plaintiffs  under 
the  said  agreement  were  not  exercised  owing  to  the  neglect  of 
the  plaintiffs,  and  not  because  of  any  of  the  reasons  mentioned 
in  the  preamble  of  Proclamation  No.  12  of  1901,  or  any  reason 
due  directly  to  the  existence  of  the  hostilities  therein  mentioned. 

4.  With  regard  to  paragraph  5  of  the  declaration,  the 
defendant  admits  the  receipt  of  the  letter  therein  referred  to, 
but  denies  all  the  other  allegations  in  the  said  paragraph. 

5.  With  regard  to  paragraph  6  of  the  declaration,  defendant 
admits  that  he  refuses  to  cede  and  transfer  to  plaintiffs  his  .rights 
in  and  to  the  said  stands. 

6.  The  defendant  denies  all  the  allegations  in  paragraph  8  of 
the  declaration. 

7.  The  defendant  further  says  that  pn  or  about  June  12th, 

1901,  the  plaintiff,  by  letter,  copy  whereof  is  hereunto  annexed, 
applied  for  a  renewal  of  the  option  of  stand  No.  100  for  a  further 
term,  which  application  the  defendant  refused. 

8.  On  or  about  November  15th,  1901,  the  plaintiffs,  by  letter, 
copy  annexed,  purported  to  exercise  their  option  of  purchasing 
the  stand  No.  100  referred  to  in  the  said  agreement.  The.,  said 
option  had  then  expired,  but  in  the  alternative  the  defendant 
says  that  by  the  terms  of  the  said  agreement  the  exercise  of  the 
option  of  purchasing  stand  No.  100  precluded  the  plaintiffs  from 
thereafter  exercising  the  option  of  purchasing  stand  No.  106. 

Wherefore  d^endant  claims  judgment,  with  costs. 
Plaintiffs  answered  the  exception  as  follows : — 

1.  Plaintiffs  say  in  answer  to  paragraph  1  of  defendant's 
exception  that  the  same  is  bad  in  law,  inasmuch  as  the  agree- 
ment referred  to  in  paragraph  4  of  the  declaration  is  valid  and 
binding  upon  defendant,  and  is  based  upon  a  good  and  lawful 
cause  of  action. 

2.  Plaintiffs  say  in  answer  to  paragraph  2  of  defendant's 
exception  that  the  same  is  bad  in  law,  inasmuch  as  Proclamation 
No.  12  of  1901  does  apply  to  the  agreement  and  the  properties 
mentioned  in  the  declaration. 

The  replication  was  general 
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Leonard  Ward  said  he  was  one  of  the  plaintiff,  and  partner 
in  the  firm  of  Ward  &  Salmons.  He  was  a  British  subject.  He 
entered  into  the  agreement  attached  to  the  summons.  He  left 
the  Transvaal  on  October  13th,  1899.  His  partner  left  on 
October  6th,  1899.  They  both  went  to  ,Cape  Town.  They  left 
Cape  Town  in  October,  1899,  and  went  to  Durban.  Witness 
remained  there  until  March,  1901,  and  his  partner  came  up  quite 
recently.  He  did  not  know  where  Phillips  was.  He  made 
inquiries.  His  partner  wrote  from  Durban  on  June  12th,  1901. 
(The  correspondence  between  the  parties  was  read  and  put  in.) 
Witness  said  that  he  found  out  Phillips'  whereabouts  after  his 
return. 

Cross-examined :  He  asked  personal  friends  whom  he  knew 
up  here  about  Phillips.  Defendant  left  before  he  did.  He  did 
not  know  that  defendant  came  from  E^t  London.  He  under- 
stood that  there  were  registers  of  refugees  at  Cape  Town.  He 
did  not  make  inquiries.  He  was  in  business  at  Durban.  Carry- 
ing his  mind  back  to  March,  1900,  he  said  he  recollected  the 
options  at  that  time.  They  intended  to  exercise  the  option  in 
March,  1900.  If  they  had  been  in  communication  with  defendant 
they  would  have  exercised  the  option.  He  knew  the  letter  of 
June  12th,  1901.  They  had  to  report  to  their  London 
office  to  their  supporter  and  agent.  He  found  the  money 
for  the  transaction.  They  communicated  with  their  supporter 
as  to  the  option.  They  communicated  right  through  the 
war.  Their  supporter  was  prepared,  before  March,  1900, 
and  in  March  as  well,  to  buy.  He  was  prepared  to  put 
up  the  money  for  both  stands.  They  only  exercised 
the  option  over  one  stand,  because  they  only  wanted 
the  one  for  their  business  purposes.  They  made  inquiries  about 
Phillips,  but  could  not  get  any  information.  He  did  not  know 
detepdant's  father.  They  wrote  to  the  manager  of  the  National 
Bank.  He  wrote  to  Mr.  Cruickshank,  the  manager  at  Germiston. 
Before  they  could  make  a  purchase  they  had  to  make  arrange- 
ments to  get  the  money  sent  out.  In  June,  1901,  they  had  not 
got  the  permission.  He  •  could  not  produce  the  correspondence, 
but  it  was  at  Durban.  His  supporter's  permission  only  referred 
tto  9  state  of  peace.    He  did  not  give  witness  permission  to 
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exercise  the  option  during  the  war.  They  wrote  to  him  that 
they  could  not  find  Phillips. 

By  the  Court :  He  came  from  London,  and  had  been  here 
eight  years.  He  first  met  Phillips  a  few  months  before  the 
transaction.  They  were  on  very  friendly  terms  at  the  time  of 
the  option.  In  their  conversation,  defendant  did  not  say  where 
he  came  from. 

Joseph  Walter  Salmons  said  he  was  the  partner  of  the  preced- 
ing witness.  What  Ward  (his  partner)  stated  was  quite  correct. 
They  were  doing  a  large  business  at  Qermiston. 

Cross-examined  :  He  left  in  October  1899.  He  knew  Phillips. 
He  remembered  Phillips  barricading  his  place  of  business.  He 
was  a  British  subject.  He  swore  that  Phillips  did  not  tell  him 
that  he  was  going  to  East  London.  The  stand  was  a  good  busi- 
ness position.  He  was  keen  on  it,  but  did  not  ask  defendant  for 
his  address.  He  could  not  remember  that  he  told  Phillips  where 
he  was  going.  He  might  have  mentioned  to  Phillips  that  he  was 
going  to  Capetown.  He  never  thought  of  opening  in  Durban 
when  he  left  They  had  the  intention  of  exercising  the  option. 
They  thought  of  buying  the  stand  during  the  war.  They  did 
not  intend  to  exercise  the  option  over  stand  106,  but  only  over 
No.  100.  They  were  not  waiting  for  an  answer  from  their 
supporter.  If  he  had  met  Phillips  in  Durban  they  could  not  have 
exercised  their  option  without  first  cabling  to  their  supporter. 
They  wanted  to  find  Phillips  in  order  to  open  up  negotiations  with 
him.  He  thought  in  March,  1900,  that  these  options  would  be 
protected.  He  took  no  advice  before  March,  1901.  He  should 
have  paid  the  money  in  March,  1900,  if  his  supporter  had 
furnished  the  same. 

Re-examined :  He  had  no  reason  to  believe  that  his  supporter 
would  have  changed  his  mind.  Their  lease  on  their  premises 
was  running  out. 

By  the  Court:  If  he  had  known  where  Phillips  lived  he 
should  have  communicated  with  him. 

For' the  defence :  Edward  James  Phillips,  the  defendant,  said 
that  just  before  the  war  he  was  barricading  up  his  shop.  Sal- 
mons came  into  his  shop.  It  was  then  shut  up.  Witness  was 
the  landlord.    Salmons  said  he  had  to  go  to  Durban     Witness 
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said :  "  I  don't  8^  why  I  should  go  away,  but  if  I  should  I  would 
go  to  East  London."  He  went  to  East  London.  He  left  on 
October  12th,  1899. 

Cross-examined :  They  thought  the  war  was  going  to  last 
about  three  weeks. 

[ Wessels,  J. :  The  C!ourt  finds  as  facts  that  plaintiffs  did  not 
know  in  March,  1900,  where  the  defendant  was,  and  that  they 
would  have  communicated  with  him  if  they  had  known.  No 
arrangement  was  made  with  Whiteway,  plaintiflTs  supporter,  but 
plaintiflb  would  have  exercised  the  optipn  if  Whiteway  was  willing 
to  advance  the  money.] 

Manfred  Natiian,  for  plaintiffs :  I  contend  in  the  first  place, 
that  options  such  as  have  been  granted  in  this  case  fall  within 
the  terms  of  Transvaal  Proclamation  No.  12,  1901.  The  pre- 
amble of  that  Proclamation  contemplates  options  to  buy  stands. 
There  are  three  cases  contemplated  by  the  I^rodamation :  (1) 
the  purchase  of  farms :  (2)  the  purchase  of  other  lands :  and  (3) 
the  purchase  or  lease  of  mining  rights.  The  expression  "  other 
lands "  means  all  lands  other  than-  f arma  '  Stands  are  leases  in 
Umgum  Umpas,  and  such  leases  constitute  immovable  property.' 
The  expression  "  immovable  property  "  is  equivalent  to  "  lands." 
and  therefore  leases  of  stands  are ''  lands "  in  the  legal  sense. 
Moreover,  the  land  in  question  is  part  of  a  private  township,  and 
was  agricultural  land  originally,  being  part  of  the  farm  Elands- 
fontein.  There  are  various  authorities  as  to  the  meaning 
of  the  word  ■'  land,"  such  as  Maxwell  on  the  InUrpretation  of 
SUdutes,  and  Wharton's  Law  Lexicon. 

C.  G.  Ward  (Saul  Solomon  with  him)  for  defendant:  It  is 
clear  that  "  lands,"  as  employed  in  the  Proclamation,  does  not 
contemplate  stands  on  long  lease.  Long  leases  are  merely  in 
the  nature  of  immovable  property,  but  are  not  actually  immoy- 
able  property.  Moreover,  there  has  been  such  negligence  of  the 
plaintiffs  as  to  debar  them  from  their  rights,  if  any,  under  the 
Proclamation. 

Manfred  Nathan,  in  reply :  If  long  leases  are  admitted  to  be 
in  the  nature  of  immovable  property,  then  in  the  eye  of  the  law 
they  are  immovable  property. 
Cur.  adv.  tmtt. 
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Po§tea  (August  29)  :— 

Wessels,  J. :  In  this  case  the  plaintifis  sue  the  defendant 
upon  a  contract  made  between  the  parties  on  the  11th  Septem- 
ber, 1899,  by  which  the  plaintifis  were  granted  certain  options 
via.: — 

1.  The  right  to  buy  the  stand  No.  100,  Oermiston.  for  £3,500. 

2.  The  right  to  buy  stands  100  and  106  for  £5,000. 

These  options  were  to  run  for  six  pnonths,  and  expired  there- 
fore in  March,  1900,  but  the  plaintiffs  allege  that  they  were 
entitled  to  exercise  their  rights  on  the  12th  day  of  March,  1902. 
The  plaintiffs  do  not  state  why  they  could  keep  the  matter  open  so 
long,  but  it  is  clear  that  they  rely  on  the  Proclamation  No.  12  of 
1901.  The  defendant  resists  the  plaintiffs'  claim,  firstly,  on  the 
ground  that  there  was  no  consideration  given  for  the  option, 
and,  secondly,  on  the  ground  that  the  Proclamation  does  not 
apply  to  the  present  case. 

The  Court  finds  the  material  facts  to  be  as  follows : — 

1.  The  plaintiffs  and  defendant  entered  into  a  written  agree- 
ment by  which  the  defendant  gave  the  plaintifis  the  option  for 
six  months  to  buy  stand  No.  100,  Germiston,  for  £3,500,  and 
stands  100  and  106  for  £5,000.  These  stands  were  leases  between 
the  Simmer  and  Jack  Q.M.  Co.  and  the  defendant,  as  the  assignee 
of  the  original  lessee. 

2.  War  broke  out  on  the  11th  October,  1899,  and  on  the  13th 
Ward  left  Johannesburg;  his  partner  had  already  left  on  the 
6th  October. 

3.  Phillips  left  Johannesburg  on  the  12(h  October  for  East 
London. 

4.  The  plaintiffs  went  to  Capetown,  and  later  on  to  Durban, 
whilst  the  defendant  remained  at  Elast  London. 

5.  During  the  early  part  of  the  war  the  plaintiffs  did  not 
know  the  defendant's  whereabouts,  and  in  March,  1900,. they 
could  not.  communicate  with  defendant  because  they  did  not 
know  where  lie  resided. 

6.  Whether  the  plaintiffs  would  or  would  not  have  exercised 
the  option  in  March,  1900,  depended  upon  whether  a  certain 
Whiteway  was  willing-to  provide  the  purchKse^ money. 
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7.  There  was,  however,  no  use  in  oommunicating  witii 
Whiteway,  for  plaintiflb  did  not  know  where  defendant  waa. 

8.  On  the  12th  of  June,  1901,  the  plaintiffs  knew  where 
defendant  was,  and  on  that  day  they  asked  defendant  to  grant 
them  a  renewal  of  the  option  on  stand  No.  100  until  six  months 
after  peace  is  declared. 

9.  Defendant,  by  letter  dated  24th  June.  1901,  refuses  to 
accept  this  offer. 

10.  Plaintiffs  acquiesced  in  this  until  the  15th  November, 
1901,  when  they  write  to  the  defendant  that  by  virtue  of  the 
Proclamation  No.  12  of  1901,  they  give  him  notice  that  they 
exercise  the  option  to  purchase  the  stand  No.  100  for  £3,500. 
By  letter  of  March  10, 1902,  the  de'fendant  refuses  to  recognise 
any  right  on  the  part  of  plaintiffs  to  exercise  any  option. 

11.  On  the  12th  March,  1902,  the  plaintiffs  exercise  the 
option  to  purchase  stands  100  and  106  for  £5,000,  but  the 
defendant  takes  no  notice  of  this  further  demand,  as  he  has 
already  declared  that  he  does  not  consider  himself  bound  by  any 
contract. 

The  plaintiffs  now  come  to  Court  and  say  that  they  are 
entitled  to  claim  from  the  Court  an  order  compelling  the 
defendant  to  specifically  perform  the  contract  of  the  11th  Sep- 
tember, 1899,  as  regards  stands  100  and  106»  upon  their  paying 
the  purchase  price,  which  they  tender.  They  base  their  claim 
entirely  upon  the  Proclamation  No.  12  of  1901,  and  I  have, 
therefore,  to  decide  whether  this  Proclamation  enables  them  to 
succeed  in  their  claim.  It  is  common  cause  that  if  the  Proclama- 
tion did  not  exist  the  plaintiffs  would  have  no  case,  for  they  did 
not  exercise  the  option  within  the  stipulated  time.  The  pre- 
amble of  the  Proclamation  states  the  reasons  which  have  induced 
the  Administration  to  recognise  options  granted  before  the 
war,  even  though  the  periods  for  which  they  were  given  lapsed 
during  the  war.  I  must  admit  that  here  and  there  the  wording  of 
the  Proclamation  might  have  been  somewhat  better;  but  the  inten- 
tion of  the  Proclamation  seems  to  be  quite  clear.  The  Proclama- 
tion was  not  intended  to  alter  the  Common  Law  with  regard  to 
every  kind  of  option,  but  only  to  come  to  the  assistance  of  certain 
persons  who  might  suffer  great  hardship  if  a  suspension  period 
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WM  not  created  The  Proclamation  intended  to  protect  persons 
who  had  dealt  with  the  owners  of  land  (who  in  most  cases  were 
burghers),  and  who  were  not  able  to  comply  with  the  conditions  of 
the  option  contracts,  both  because  these  burghers  were  on  com- 
mando and  because  all  communications  between  British  subjects 
and  burghers  were  prohibited  on  account  of  the  war.  It  was  not 
intended  that  the  business  relations  of  persons  resident  in  the 
country  and  in  those  towns  where  no  actual  war  was  taking 
place  should  be  unduly  interfered  wibh.  Hence  the  Proclamation 
states  clearly  that  it  refers  to  "  contracts  entered  into  between 
owners  of  farms  and  other  lands  in  this  Colony  and  certain  other- 
persons."  Inasmuch  as  it  is  an  innovation  of  the  Common  Law. 
the  Proclamation  must  be  strictly  interpreted,  and  in  a  restrictive 
sense.  Mr.  Nathan,  on  the  other  hand,  wishes  me  to  interpret 
the  word  "  lands  "  in  a  liberal  manner,  and  to  let  the  Proclama- 
tion apply  to  all  cases  where  the  option  was  granted  over  im- 
movable property,  or  over  such  property  as  is  considered  to 
belong  to  the  class  of  immovable  property.  Now,  a  lease  for 
ninety-nine  years  is  for  certain  purposes  considered  to  have"  the 
qualities  of  immovable  property  (Hugo  N.O,  v.  Natal  Bamk; 
Collins  NO.  V.  Hugo  and  the  Standard  Bank,  Hertasog,  p.  203), 
and  therefore,  argues  Mr.  Nathan,  the  words  "  other  lands  "  must 
be  considered  to  cover  all  that  class  of  property  qiuie  in  loco 
immobUium  habentur.  The  Proclamation  distinguishes  farms 
from  other  lands,  and  as  farms  are  lands,  the  words  "  other  lands  ** 
must  apply  to  something  different  to  farms,  and  that,  he  contends, 
is  property  of  the  nature  of  immovables.  He  also  relies  on  an 
English  statutory  enactment  that  "lands"  includes  leasehold 
tenure.  I  cannot  accept  this  view.  The  fact  that  a  word  receives 
a  statutory  definition  in  Elngland  cannot  guide  this  Court  in  in- 
terpreting a  local  Proclamation,  and  the  facts  that  there  are 
certain  rights  which  for  certain  purposes  are  treated  in  the  same 
way  as  if  they  were  rights  in  rem  to  land  caimot  possibly  be 
urged  as  a- reason  why  the  words  "  and  other  lands  "  should  mean 
hypothecations  of  land  or  long  leases  for  ninety-nine  years.  We 
must  give  a  restricted  meaning  to  "  farms  and  other  lands,"  and 
then  the  words  will  cover  nothing  more  than  what  everybody 
means  by  farms  or  lands,  that  is,  such  pieces  of  ground  as  have 
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been  granted  as  {anna,  or  auch  aa  sre  called  uitvalgronden,  or 
aucb  as  once  formed  portions  of  &nns  but  are  now  rqpurded  aa 
detacbed  pieces  of  ground.  This  is  the  obyions  and  common 
sense  meaning  of  the  words  "  farms  and  other  lands/'  and  I  am 
not  going  to  extend  the  Proclamation  one  whit  beyond  what  it 
obviously  means.  A  lease  for  ninety-nine  years  is  neither  a  farm 
norisitland.  Italwaysmust  byitsnatore  be  a;tMt7ij9erM>nam, 
and  therefore  when  the  Proclamation  speaks  of  "  owners  of  farms 
and  other  lands  "  the  word  '*'  owners  "  can  never  be  held  to  refer 
to  lessees  of  pieces -of  ground,  however  long  the  leases  may  nm 
(Voet  20,  2,  IX  An  owner  is  a  persoii  in  whom  the  dominium 
is  vested,  and  a  lessee  is  a  person  in  whom  no  dominium  is 
vested ;  and  therefore  when  the  Proclamation  speaks  of  owners 
I  cannot  interpret  it  to  mean  lessees.  On  these  grounds,  there- 
fore I  think  the  plaintiffs  do  not  fall  within  the  class  of  persons 
whom  the  Proclamation  was  intended  to  assist.  Mr.  Ward  has 
also  raised  other  defences  to  the  claims,  but  I  do  not  think  it 
necessary  to  go  into  these  at  present.  Judgment  must  therefore 
be  given  for  the  defendant,  with  costs. 

Plaintiffs'  Attorneys;    Baumann  &  GilfiUan;  Defendant's 
Attorney :  H.  C.  HuU. 
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1902.     August  25,  26,  28.      Wessels,  J. 

Hutband  and  Wife. — BesHiuiian  of  conjugal  righU. — UntoiUingnem  t» 
take  hade  deeerting  epouee. 

The  mental  attitude  of  the  plaintiff  in  an  action  for  restitution  of 
conjugal  rights  is  no  element  in  determining  whether  the  desertion 
of  the  defendant  is  malicious  or  not.  Whether,  therefore^  the 
husband  is  prepared  to  take  his  wife  back  or  not  cannot  affect  the 
"  nature  of  her  act  when  she  deserted  him,  nor  can  it  affect  her 
intention  to  return. 

This  was  an  action  for  restitution  of  conjugal  rights,  failing 
which  for  divorce,  on  the  ground  of  malicious  desertion. 
Defendant  was  in  default. 
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The  plaintiff,  Francois  P.  Jonbert,  the  husband,  said  he 
married  defendant  in  1863,  at  Potchefstroom.  He  could  not 
produce  a  marriage  certificate.  There  was  a  witness  who  was 
present  at  the  marriage.  EBs  wife  deserted  him  at  Johannes- 
burg, in  April,  1900. 

The  plaintiff,  having  been  asked  by  the  Court  whether  he 
was  willing  to  take  his  wife  back  again,  said :  "  No ;  I  sum- 
moned her,  and  she  would  not  return." 

[Wessels,  J. :  I  should  like  to  hear  authority  for  granting  a 
divorce  under  such  circumstances.] 

PoBtea,  (August  26th)  :— 

Argument  was  heard  on  the  question  whether  the  plaintiff, 
who  was  unwilling  to  take  his  wife  back,  was  entitled  to  a  decree 
of  restitution  of  conjugal  rights. 

P.  M.  Beyer$  (for  plaintiff) :  There  is  a  case  of  Wood  v.  Wood, 
which  was  heard  by  the  High  Court  of  the  late  South  African 
Republic.  It  is  not  reported.  In  that  case  the  husband  said  he 
was  unwilling  to  take  back  his  wife  if  she  offered  to  return  to 
him.  KoTZE,  C.J.,  however,  granted  a  decree  dissolving. the 
marriage.  Then  there  is  the  case  of  Gibbon  v.  Oibbon,  heard 
before  the  Eastern  Districts'  Court  of  the  Cape  Colony  (2  RD.C. 
284).  In  that  case  the  authorities  were  fully  gone  into,  and  it 
seems  clear,  from  a  review  of  them,  that  under  such  circumstances 
as  prevail  in  the  present  case  a  decree  of  divorce  will  be 
granted.  Here  the  husband  says  his  object  in  suing  for 
restitution  of  conjugal  rights  is  to  obtain  a  decree  of  divorce, 
as  he  does  not  want  his  wife  back.  The  Eastern  Districts' 
Court,  by  a  unanimous  judgment,  gave  a  decree  of  divorce. 

{Wessels,  J. :  According  to  the  old  practice,  the  process  was 
a  long  one,  and  in  the  old  Dutch  Courts  there  were  half-a-dozen 
citations  before  the  Court  gave  a  final  decree.  At  present 
however,  the  procedure  for  restitution  of  conjugal  rights  is 
merely  formal.  In  nearly  all  cases  the  return  of  the  defendant 
is  not  desired  at  all.  At  least,  it  is  only  desired  in  one  case  in  a 
thousand.  Van  Zyl,  in  his  Judicial  Practice  of  South  Africa, 
(2nd  ed.,  p.  487),  lays  down  that  when  a  plaintiff  admitted  that 
he  did  not  want  his  wife  back,  and  was  suing  for  restitution 
solely  to  get  a  divorce  on  non-compliance  with  the  order  of 
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Court,  he  was  not  entitled  to  a  decree.  In  support  of  his  thesis 
Van  Zyl  cited  the  case  of  Corbean  v.  Carbeau  (2  C.T.K  208  ;  9 
C.L.J.  168),  where  a  decree  for  the  restitution  of  conjugal  rights 
was  refused  where  the  plaintiff,  the  husband,  stated  in  the 
witness  box  that  if  his  wife  were  willing  to  return  to  him  he 
would  not  receive  her.  That  case,  heard  by  the  Cape  Supreme 
Court,  was  ten  years  later  than  that  of  Oibbon  v.  Gibbon. 
Corbeau  v.  Corbeau  was,  moreover,  a  Supreme  Court  case.  The 
judgment  in  Corbeau  v.  Corbeau  is  most  unsatisfactorily  re- 
ported. There  the  husband,  who  was  applying  for  restitution  of 
conjugal  rights,  admitted  that  he  had  been  a  convict,  that  when 
he  was  released  he  did  not  at  once  take  steps  to  get  his  wife  to 
return  to  him,  and  that  even  if  an  order  for  restitution  of  con- 
jugal rights  were  granted  he  was  not  certain  whether  he  would 
take  his  wife  back.  De  Viluebs,  C.J.,  at  once  said  that  that 
disposed  of  the  case,  and  the  order  was  refused  The  grounds 
for  the  decision  in  that  case  are  not  quite  clear.  The  prayer  for 
restitution  is  undoubtedly  a  mere  legal  fiction.  The  true  view 
seems  to  have  been  taken  in  Oibbon  v.  Giblxm.] 

It  is  dear  that  in  Corbeau  v.  Corbeau  the  husband  was 
really  the  guilty  party.  The  decision  in  Oibbon  v.  Oiibon  is  in 
accordance  with  Roman-Dutch  law. 

Cur.  adv.  vult. 

Postea,  (August  28)  :— 

Wessels,  J. :  In  this  matter  the  plaintiff  sues  for  restitution 
of  conjugal  rights,  and  in  default  thereof,  for  divorce.  In  the 
course  of  his  evidence  the  plaintiff  stated  that,  even  if  his  wife 
wished  to  return  now  he  would  not  take  her  back,  because  she 
paid  no  attention  to  tlie  summons  served  on  her.  If  it  is  our  law 
\that  a  husband  cannot  succeed  in  obtaining  a  divorce  on  the 
ground  of  malicious  desertion  when  he  is  unwilling  to 
take  his  wife  back  after  issue  of  summons,  then  it  is  manifest  the 
plaintiff  must  fail  in  this  action.  In  Oibbon  v.  Oibbon  (2  RD.C. 
280),  the  question  was  raised  whether  the  Court  should  refuse  a 
decree  of  restitution  of  conjugal  rights  because  the  plaintiff  had 
expressed  an  intention  not  to  live  with  the  defendant  again. 
The  Judge  President  expressed  an  opinion  that  the  motive  for 
bringing  the  suit  should  not  be  too  curiously  inquired  into.    Sir 
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SiDNKT  SmpPARD  considered  the  law  ex  fowtiJbuB,  and  came  to 
the  conclusion  that  the  theory  of  the  Roman-Dutch  Law  was 
that  a  divorce  for  malicious  desertion  should  not  be  granted 
while  there  remained  a  hope  of  reconciliation.  This  was  the 
reason  why  the  Courts  required  proof  of  contumacious  disobe* 
dience  of  the  decree  of  restitution. 

The  learned  Judge  then  stated  that  he  deduced  as  a  corollary 
the  conclusion  that  the  plaintiff's  open  avowal  in  Court  that 
the  suit  he  is  instituting  as  a  sham,  and  that  he  would  undei^  no 
dreumstances  take  back  his  wife,  ought  not  to  prejudice  his  legal 
right  to  the  former  decree.  The  open  avowal  in  Court  is  taken 
as  proof  that  reconciliation  is  very  improbable.  The  Judge 
regarded  the  proceedings  for  restitution  as  a  legal  fiction  and  as 
a  mere  formal  step  in  a  divorce,  which  is,  in  the  very  large 
majority  of  cases,  the  real  goal  at  which  the  plaintiff  wishes  to 
arrive.  Buchanan,  J.  in  the  same  case,  said :  "  I  do  not  consider 
that  the  plaintiff  is  prejudiced  by  his  candid  admission  that  the 
object  of  these  proceedings  is  to  prepare  a  way  for  an  application 
lor  a  divorce  and  not  to  compel  his  wife  to  return  to  him.  By 
the  Flacaat  of  the  18th  March,  1666,  the  malicious  desertion  or 
the  leaving  of  a  spouse  without  the  intention  of  returning  again 
gives  the  innocent  party  the  right  to  re-marry.  This  has  been 
judicially  interpreted  to  mean  that  the  innocent  spouse  is  entitled 
to  a  divorce.  Malicious  desertion  or  the  desertion  without  intend- 
ing to  return  are  therefore  grounds  for  a  divorce.  In  the  formal 
procedure  before  the  Dutch  Courts  it  was  not  enough  to  allege 
the  desertion  and  daim  a  divorce — something  more  elaborate  was 
required.  It  is  unnecessary  to  state  the  exact  practice,  but  it  comes 
to  this,  that  there  must  be  a  judicial  decree  calling  solemnly  upon 
the  deserting  party  to  return,  and  if  she  fails  to  obey  the  decree, 
the  innocent  party  may  use  this  refusal  as  proof  that  there  is  no 
intention  to  return."  In  other  words,  that  all  hope  is  gone  that 
the  parties  will  live  together  again.  The  mental  state  of  the 
plaintiff  is  therefore  no  element  in  determining  whether  the 
desertion  of  the  defendant  is  malicious  or  not  Whether  there- 
fore the  husband  is  prepared  to  take  his  wife  back  or  not  cannot 
affect  the  nature  of  her  act  when  she  deserted  him,  nor  can  it 
affect  her  intention  to  return.    If  she  intends  to  return,  and  he 
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refosee  to  take  her  back,  then  the  case  might  be  different,  but 
until  she  manifests  a  desire  to  return,  and  so  to  defeat  his  right 
to  obtain  a  divorce,  his  mental  attitude  towards  her  when  he 
asks  for  the  divorce  cannot  affect  the  case.    She  has  done  an  act 
which  entitles  him  to  call  in  the  aid  of  the  C!ourt  to  break  the 
vincvZum  matriTnonii,  and  if  she  is  not  willing  to  repent  after 
judicial  summons,  he  is  entitled  to  say  "  Whatever  my  feelings 
may  be  towards  my  wife,  the  law  gives  me  the  right  to  claim  a 
divorce."    If,  then,  the  law  gives  the  husband  the  right  to  daim 
a  divorce  for  malicious  desertion,  and  if  the  Court  is  satisfied 
that  no  reconciliation  can  take  place,  it  is  difficult  for  me  to  see 
why  the  decree  should  be  refused,  because  the  husband  openly 
avows  that  he  does  not  want  her  back.    His  avowal  cannot  affect 
her  right  to  go  back;  and  if  she  does  return  when  ordered  to  do 
so  by  the  Court,  a  decree  of  divorce  will  in  all  probability  not  be 
granted.    I  should  have  had  no  hesitation  in  following  GHbbon 
V.  Oibban  were  it  not  for  the  report  of  Corbeau  v.  Carbeait   (2 
C.T.R.  208).    In  that  case  the  plaintiff  sued  for  restitution  of 
conjugal  rights  on  the  ground  of  malicious  desertion ;  the  defend- 
ant was  in  default,  and  during  the  course  of  the  evidence  the 
Court  asked  the  plaintiff  whether,  if  the  Court  made  the  order  for 
restitution  of  conjugal  rights,  he  was  inclined  to  receive  her.    -He 
answered  that  he  was  not,  and  the  Chief  Justice  thereupon 
said,  "  Very  well  then,  that  disposes  of  the  matter.    The  order  is 
refused.''    The  matter  was  not  argued.and  as  this  view  (if  cor- 
rectly reported)  is  in  direct  conflict  with  Oibbon  v.  Oibbon,  I  felt 
compelled  to  go  fully  into  the  question  whether  the  avowal  of 
the  husband  that  he  does  not  want  to  take  his  wife  back  disposes 
of  the  matter  and  compels  the  Court  to  refuse  to  grant  the 
order.    It  may  be  said  the  plaintiff  is  asking  the  Court  to  aid 
him  to  get  his  wife  back,  and  when  the  Court  is  asked  to  do  so 
he  boldly  states  that  if  she  wants  to  come  back  he  will  not  have 
her.    The  order  therefore  would  be  nugatory.     This  might  be 
sound  if  the  claim  were  merely  confined  to  a  restitution  of  con- 
jugal rights,  but  it  does  not  appear  to  me  to  be  sound  when  the 
claim  is  really  for  divorce  on  the  ground  of  malicious  desertion, 
and  the  claim  for  restitution  is  only  a  necessary  step  towards  its 
attainment.    In  the  case  before  me,  the  plaintiff  sues  for  a  resti- 
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tation  of  conjugal  rights,  or  if  the  defendant  fails  to  return  before 
a  day  fixed  by  the  Courts  for  divorce.  Here,  manifestly,  the 
restitution  claim  is  only  formal,  or,  as  Sir  Sidney  Shippard  calls 
it,  a  legal  fiction ;  and  whatever  his  mental  attitude  towards  his 
wife  may  be,  the  plaintiff  is  entitled  to  ask  the  Court  to  make  the 
formal  decree,  so  that  he  may  daim  his  divorce  if  the  defendant 
18  contumacious.  I  do  not  remember  that  this  question  was  ever 
argued  before  the  late  High  Court  of  the  South  African  Republic, 
but  in  the  case  of  Henning  v.  Henning  (9  C.LJ.  55)  the  Court 
asked  the  plaintiff  whether  he  was  willing  to  have  his  wife  back, 
and  he  replied  that  he  was  not  The  Court  found  that  the  prayer 
for  restitution  was  merely  formal,  and  that  the  real  intention 
was  to  obtain  a  divorce,  and  thereupon  the  Court  ordered  the 
prayer  for  restitution  to  be  struck  out,  and  allowed  the  case  to 
proceed  as  one  for  divorce.  No  authorities  were  cited,  and  I  am 
not  aware  on  what  rules  of  practice  the  prayer  for  restitution 
was  struck  out ;  but  it  is  perfectly  clear  that  the  Court  did  not 
allow  the  plaintiff's  avowal  that  he  did  not  wish  to  take  his  wife 
back  to  stand  in  his  way  from  going  on  with  the  claim  for 
divorce.  The  Court  there  went  further  than  I  should  feel 
inclined  to  go  at  present;  but  it  certainly  recognised  the 
principle  that  the  avowal  of  the  plaintiff  that  he  did  not  want 
the  defendant  back  is  no  bar  to  the  claim  for  divorce.  In  Wood 
V.  Wood  (not  reported),  the  practice  laid  down  in  Henning  v. 
Henning  was  again  followed.  It  seems  to  me  unwise  to  admit 
that  malicious  desertion  is  a  good  ground  for  divorce,  and  then 
to  take  away  from  the  plaintiff  his  right  to  daim  the  divorce 
because  he  frankly  and  honestly  admits  that  he  dees  not  wish  to 
live  with  the  defendant.  To  do  so  is  to  encourage  perjury  and 
trickery,  for  every  plaintiff  will  be  coached  to  say  that  the  wife 
he  seeks  to  divorce  is  the  one  woman  whom  he  vA  ardently 
longing  to  take  back  to  his  arms.  Such  trifiing  does  not  seem 
to  me  to  add  to  the  dignity  of  a  Court  of  Justice.  I  shall  there- 
fore grant  an  order  calling  upon  the  defendant  to  restore  to  the 
plaintiff  his  conjugal  rights  on  or  before  September  8th,  1902, 
and,  failing  this,  plaintiff  is  entitled  to  his  divorce. 

Plaintiff's  Attorney  iJ.J.de  ViUiera. 
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Mortgage. — Sale. — Paraie  Execuiie. — Transfer. 


The  policy  of  Roman-Datch  law  it  agaiiiit  AUowing  aa 

between  debtor  and  creditor  to  the  effisot  that  if  the  debt  be  not 
paid  at  the  proper  time  the  mortgaged  property  it  to  heeo^e  the 
property  of  the  creditor. 

A«  who  was  indebted  to  B  in  a  certain  som  of  money,  and  had  BMri- 
gaged  certain  stands  to  B  as  security  for  the  debt^  thereafter 
entered  into  an  agreement  in  June,  1898,  with  B^  which  fnovided 
that  the  stands  should,  as  additional  security  for  the  debt»  be 
transferred  to  B,  subject  to  the  condition  that  if  the  said  debt 
were  repaid  at  any  time  within  two  years  from  the  date  ci  the 
agreement,  B  should  retransfer  the  stands  to  A,  but  that  otherwiae 
B  should  hare  the  right  to  sell  the  stands  by  public  auctica  in 
satisfaction  of  the  said  debt  A  delirered  to  B  a  power  of  attoHMj 
to  transfer  the  said  stands  and  a  declaration  of  the  sale  therof. 
Owing  to  the  existence  of  war,  A  was  not  able  to  ^ommunieate 
with  B  until  more  than  three  years  after  the  date  of  the  agree- 
ment, when  he  informed  B  that  he  was  ready  and  willing  to  pej 
the  debt,  together  with  such  other  sums  as  were  justly  due  and 
payable  by  him.  Thereafter  B  ceded  and  sold  to  defendants  all  hia 
rights,  title  and  claim  against  A  in  respect  of  the  aforesaid  staada, 
and  deliveied  to  defendants  the  bonds  and  all  the  transfers  and 
titles  of  the  stands,  with  the  power  of  attorney  and  declaration  of 
sale  signed  by  A.  A  now  tendered  to  defendants  the  money  due 
on  the  stands,  and  claimed  delivery  of  the  stands  and  the  docu- 
ments of  title  relating  thereto.  Heldy  that  the  agreement  was  in 
the  nature  of  a  mortgage,  and  did  not  constitute  an  out-and-out 
sale  or  liquidation,  and  that  A  was  entitled  to  succeed. 

This  was  an  action  for  the  delivery  of  certain  stands  and 
mortgage  bonds,  and  for  a  declaration  of  rights. 
Plaintiff's  declaration  was  as  follows : — 

(1)  The  plaintiff  is  a  British  subject  and  a  commercial 
traveller,  residing  in  Johannesburg.  The  first-named  defendant 
is  an  auctioneer  and  Valuator,  residing  in  Johannesburg, 
and  the  remaining  two  defendants  are  speculators,  residing  in 
Durban. 

(2)  In  or  about  the  years  1895  and  1896  the  plaintiff 
became  indebted  to  one  William  Emil  HoUard,  in  the  sum  of 
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£3,200,  in  aecurity  for  the  repayment  of  which  the  plaintiif, 
by  two  mortga^  bonds,  dated  respectively  the  20th  August, 
1895,  and  the  30th  July,  1896,  specially  hypothecated  to  the 
said  Holland  stands  2,536,  2,539  and  2,540,  situate  in  Johannes- 
burg, with  the  buildings  and  erections  thereon,  and  known  as 
the  Wanderers'  Imperial  Chambers,  of  which  the  plaintiff  was 
then  and  still  iis  the  registered  owner:  and  it  was  further 
provided  in  the  said  bonds  that  the  principal  sums  should  bear 
interest  at  the  rate  of  8  per  cent  per  annum. 

(3)  On  or  about  the  16th  June,  1898,  by  way  of  additional 
security  for  the  said  debt,  the  plaintiff  and  the  said  Bollard 
entered  into  an  agreement  whereby  the  plaintiff  agieed  to 
transfer  tiie  aforesafd  stands  to  the  said  HoUard,  subj^eet  to  the 
condition,  that  if  thlT  said  debt  were  repaid  at  any  time  within 
two  years  from  tiie  date  of  the  said  agreemient,  the  said 
HoUard  should  re-transfer  the  said  stands  to  plaintiff,  but  that 
otherwise  the  said  Hollard  should  have  thid  Pght  tp  sell  the 
said  stands  by  public  auction  in  satisfaction  of  the  said  debt. 
In  pursuance  of  the  said  agreement  the  plaintiff  delivered  to  the 
said  Hollard  a  power  of  attorney  to  transfer  the  said  stands 
and  a  declaration  of  the  sale  thereof,  all  of  which  documents  are 
still  in  the  possession  of  the  said  Hollard  or  his  assigns. 

(4)  By  reason  of  the  South  African  war  and  other  causes 
incidental  thereto,  the  plaintiff  was  prevented  and  also  debarred 
by  Proclamation  of  the  High'  Commissioner,  bearing  date  the 
12th  October,  -1899,  from  communicating .  or  otherwise  dealing 
with  the  said  Hollard,  who  was  at  that  time,  and  continued  to 
be  thereafter,  a  burgher  of  the  then  South  African  Republic. 
But  on  or  about  December  23rd,  1901,  the  plaintiff  informed 
Hollard  by  letter  that  he  was  ready  and  willing  to  pay  the  said 
debt,  together  with  such  other  sums  as  were  justly  due  and 
payable  by  him  in  respect  of  interest  and  charges  thereon 
The  said  23rd  day  of  December,  1901,  was  under  the  circum- 
stances hereinbefore  stated,  within  the  period  of  two  yeari 
referred  to  in  the  said  agreement  of  the  16th  June,  1898,  herein- 
before set  forth. 

(5)  Thereafter,  unknown  to  the  plaintiff,  the  said  Hollard, 
on  February  14th,  1902,  ceded  and  sold  to  the  defendants  all  his 
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rights,  title  and  claim  against  the  plaintiff  in  respect  of  the  afore- 
said stands,  and  delivered  to  the  defendants  the  said  bonds  and 
all  the  transfers  and  titles  of  the  said  stands,  with  the  power  of 
attorney  and  declaration  of  sale  mentioned  in  paragraph  3 
hereof.  The  defendants  were  on  March  7th,  1902,  and  are  still 
aware  that  the  plaintiff  is  the  lawful  owner  of  the  said  stands;, 
and  that  he  is  entitled  to  the  possession  of  the  same  and  all 
documents  appertaining  thereto,  upon  payment  of  the  said  debt 
and  such  other  sums  as  are  rightlj'  owing  by  him  in  respect  ofF 
the  said  bonds. 

(6)  The  said  Hollard  has  never  exercised  his  rights  under 
the  ageeement  referred  to  in  paragraph  3  hereof,  nor  has  he  sold 
or  attempted  to  sell  the  said  stands  by  public  auction,  and  the 
plaintiff  is  therefore  entitled,  against  payment  of  the  amount 
of  his  indebtedness  to  demand  cancellation  of  the  bonds  afore* 
said  and  the  delivery  of  the  same,  together  with  all  the  papers^ 
deeds,  and  documents  aforesaid. 

(7)  The  defendants,  as  cessionaries  of  the  said  Hollard,  lyre 
now  in  possession  of  the  documents  enumerated  in  paragraph  & 
hereof,  and  are  entitled,  as  such  cessionaries,  to  be  paid  the  sum 
in  which  the  plaintiff  is  indebted  under  the  said  bonds  and 
agreement. 

(8)  The  plaintiff  has  always  been  and  still  is  willing  to  pay 
to  the  defendants  such  amount  as  may  be  found  to  be  due  under 
the  said  bonds  and  agreement,  and  he  has  duly  demanded  from 
the  defendants  delivery  up  of  the  stands  and  documents 
aforesaid,  but  notwithstanding  the  defendants  have  wrongfully 
and  unlawfully  refused,  and  still  refuse  to  make  such  delivery. 

Plaintiff  claimed: 

(1)  An  order  directing  the  defendants  forthwith  to  deliver  up 
to  the  plaintiff  the  said  stands,  together  with  the  transfers  and 
title  deeds  thereof,  and  all  other  documents  and  things  apper- 
taining thereto. 

(2)  A  declaration  of  the  rights  of  the  plaintiff  and  defendants 
respectively  under  the  agreement  dated  June  16th,  1898. 

(3)  Alternative  relief. 

(4)  Costs  of  suit 
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Defendants  pleaded  as  follows : — 

(1)  They  admitted  paragraphs  1  and  2  of  the  declaration. 

(2)  They  denied  paragraphs  4,  6,  and  8  of  the  declaration. 

(3)  They  admitted  the  agreement  mentioned  in  paragraph  3, 
bat  otherwise  denied  the  allegations  contained  in  the  said  para- 
graph, and  craved  leave  to  refer  to  the  terms  of  the  said  agree- 
ment at  the  trial  of  this  action. 

(4)  They  admitted  that  the  said  Hollard  ceded  and  sold  to 
them  all  his  right,  title,  and  claim  against  the  plaintiff  in  respect 
of  the  aforesaid  stands,  and  delivered  to  them  the  said  stands, 
with  the  power  of  attorney  and  declaration.  Otherwise  they 
denied  each  and  every  of  the  allegations  contained  in  paragraph 
5  of  the  declaration. 

(5)  They  admitted  that  they  were  the  cessionaries  of  the 
said  Hollard,  and  were  in  possession  of  the  documents  as  alleged 
in  paragraph  7  of  the  declaration.  Save  as  aforesaid,  they 
denied  each  and  every  of  the  allegations,  contained  in  the  said 
paragraph. 

Correspondence  between  the  pai-ties  was  read. 

[Wessels,  J. :  There  was  a  case  (not  reported)  of  OtUdw- 
pennings  v.  De  ViUiera,  decided  by  Kotze,  C.J.,  at  Pretoria  in 
1889,  in  which  I  appeared  as  counsel,  and  in  which  it  was  decided, 
if  my  memory  serves  me  rightly,  that  under  dixsumstanoes  vexy 
much  the  same  as  in  this  case,  the  agreement  was  held  to  be  a 
pledge,  and  not  a  sale.] 

The  plaintiff,  Thomas  Chapelle  John,  said  that  he  was  a 
British  subject,  and  had  left  the  Transvaal  before  the  war.  He 
returned  to  Johannesburg  in  December,  1901,  and  was  prepared 
to  pay  off  what  was  due  on  the  stands,  but  he  had  been  advised 
by  his  solicitor  that  as  Mr.  Hollard  was  a  burgher  he  was  not 
justified  in  paying  oyer  the  money  until  the  end  of.  the.  war. 
He  was  willing  to  pay  the  money,  but  would  have  to  get  the 
money  from  a  third  person,  who  was  waiting  until  the  Deeds 
Registry  Office  opened. 

Incidentally  it  appeared  that  the  defendant's  case  was 
based  on  a  clause  in  the  agreement  with  Hollard,  reading  as 
follows: — ^"If  at  the  end  of  two  years  the  said  T.  C.  John 
shall  not  have  repurchased  the  said  property  the  same  shall 
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be  put  up  to  auction  at  the  expense  of  the  said  T.  C.  John, 
provided  such  expenses  shall  be  deposited  by  the  said  T.  C.  John 
with  W.  K  Hollard  within  fourteen  days  after  due  notice,  and 
should  the  price  realised  exceed  the  sum  due  to  the  said  W.  E. 
Hollard,  in  accordance  with  the  said  property  account,  after 
deducting  all  expenses,  the  balance  shall  be  paid  to  the  said  T.  C. 
John,  but  if  the  sale  does  not  realise  the  full  amount  due  to  the 
said  W.  K  Hollard,  the  said  T.  C.  John  shall  be  liable  to  repay 
the  shortage."  It  was  contended  for  the  defendants  that  notice 
had  been  repeatedly  given  to  John  that  the  property  would  be 
sold  by  auction,  provided  John  deposited  the  expense  of  sale  by 
auction,  estimated  at  £150,  but  this  he  had  failed  to  do,  and 
consequently  the  defendants  were  entitled  to  exercise  their  right 
to  claim  the  property.  They  therefore  refused  to  deliver  posses- 
sion to  plaintiff. 

A.  E.  Balfawr  (Said  Sdomon  with  him),  for  plaintiff:  The 
agreement  between  John  and  Hollard  is  no  more  than  a 
further  security  for  the  debt  then  due:  it  was  de^ly  of 
advantage  to  Hollard  to  be  put  in  actual  possession  of  the  pro- 
perty because  he  could  then  get  his  interest  paid  out  of  the  rents 
of  the  property.  The  right  of  John  to  inspect  the  accounts,  a 
right  which  he  exercised  as  long  as  he  could,  i.e.,  up  to  the  out- 
break of  the  war,  clearly  shows  it  was  not  an  out-and-out  sale  in 
June,  1898.  Can  it  be  said  that  at  the  end  of.  the  two  years  the 
property  was  to  pasd  entirely  to  Hollard  ?  This  depends  upon 
the  construction  of  the  last  clause.  That  clause  is  really  inserted 
in  favour  of  the  plaintiff:  the  property  is  to  be  put  up  to  auction 
in  order  that  the  best  price  possible  may  be  obtained^  And  the 
destination  of  the  proceeds  of  sale  puts  the  matter  beyond  doubt ; 
if  there  is  a  surplus  John  is  to  get  it.  Hollard  under  no  circum- 
stances can  recover  more  than  principal,  interest  and  costs.  There- 
fore he  is  and  remains  a  mortgagee,  even  after  he  has  sold.  The 
clause  as  to  insolvency  clearly  shows  why  it  was  attempted  to 
give  the  agreement  the  colour  of  an  out-and-out  sale:  that  clause 
is  the  sole  reason  of  the  attempt.  A^  between  John  and  Hollard, 
Hollard  was  always  a  mortgagee ;  as  between  John's  creditors  and 
Hollard,  the  latter  wanted  to  appear  as  a  cessionary.  If  there  is 
any.  doubt  as  to  the  meaning  of  the  agreement  the  Court  ought  • 
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to  lean  to  the  side  which  sets  up  a  mortgage ;  that  is  the  policy 
of  the  law,  both  English  and  Roman-DutcL  In  this  country 
there  is  no  such  thing  as  pa/raU  exeeutU.  A  mortgagee  can  only 
sell  after  a  judicial  decree.  (He  was  stopped  by  the  Court  on 
the  point  of  parate  ^ooecutie,) 

J.  W.  Le^ynard,  K.C.  (with  him  M.  CampbeUrJohnslon), 
for  defendants :  The  agreement  must  be  construed  as  a  whole. 
The  evident  intetition  of  the  parties  was  that  there  should  be  an 
out-and-out  sale.  The  ordinary  natural  meaning  of  the  two 
years'  clause  was  that  John  had  a  right  to  repurchase,  but  the 
property  belonged  during  those  two  years  to  Hollard  absolutely, 
and  he  could  deal  with  it  as  he  pleased.  The  reason  why  John 
was  to  get  the  surplus  proceeds  of  the  sale  was  that  there  must 
be  a  definite  fixed  price  on  sale.  Hollard  was  far  more  than  a 
mortgagee.  He  had  the  absolute  right  of  putting  up  the  property 
for  sale,  without  consulting  John.  The  question  of  parate 
executie  does  not  affect  the  matter  at  all,  inasmuch  as  that  would 
only  apply  in  the  case  of  a  mortgage.  But  here  the  dear  intent 
of  the  agreement  was  a  sale,  with  absolute  discretion  to  Hollard 
to  deal  with  the  property  as  he  saw  fit  Besides,  John  clearly 
failed  to  carry  out  the  conditions  imposed  upon  him  by  the 
agreement 

A.  E.  Balfcwr,  in  reply:  The  clause  as  to  insolvency  afibrds 
the  chief  due  as  to  the  intention  of  the  contract 

€W«  adv.  vuU. 

Poftea,  (September  8) : — 

Innxs,  C J.,  read  the  following  judgment  of  Wisssls,  J. : 
The  salient  facts  in  this  case  are : — 

(1)  The  plaintiff,  a  British  subject,  pledged  to  W.  K  Hollard,  in 
1896  and  1896,  certain  stands  as  security  for  money  lent  to  him. 

(2)  This  debt  fell  due,  but  was  not  paid,  and,  instead  of 
Hollard  suing  on  the  debt,  obtaining  judgment,  and  executing 
upon  the  property  pledged,  he,  the  mortgage  creditor,  entered 
into  an  agreement  wiih  plaintiff,  the  mortgage  debtor,  by  which 
plaintiff  agreed,  in  June,  1898,  with  Hollard  that  in  liquidation 
of  his  debt  the  plaintiff  should  give  Hollard  free  and 
unencumbered  transfer  of  the  mortgaged,  properties,  subject, 
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however,  to  two  conditions — (1)  that  within  two  years  the 
plaintiff  could  buy  back  the  properties  for  what  they  cost 
HoUard,  plus  certain  interest,  and  (2)  that  if  not  repurchased 
within  two  years  Hollard  should  put  up  the  property  to  public 
auction  if  plaintiff  paid  the  expenses,  and  then  if  there  was  a 
surplus  it  was  to  go  to  plaintiff,  while  if  there  was  a  shortage 
plaintiff  must  make  it  good. 

(3)  Plaintiff  did  not  repurchase  the  property  wiUiin  the  two 
years. 

(4)  War  intervened  from  October,  1899.  to  December,  1901. 
Whether  the  plaintiff  could  claim  that  this  period  should  be 
wiped  out  or  not  cannot  be  taken  into  consideration,  for 
Mr.  Balfour  expressly  stated  that  he  did  not  wish  to  rely 
upon  that  contention. 

(5)  In  December,  1901,  Hollard  called  upon  the  plaintiff, 
stating :  ''  I  beg  hereby  to  give  you  notice  that  I  intend  to  sell 
the  property  by  auction  on  or  after  one  month  from  date, 
provided  the.  expenses  of  such  auction  are  deposited  with  me 
within  that  month.    The  expenses  I  calculate  to  be  £150." 

(6)  In  January,  Hollard  gives  plaintiff  another  ten  days' 
extension  of  time. 

(7)  All  this  time  plaintiff  keeps  the  matter  open  by  raising 
difficulties  as  to  interest,  etc.,  but  he  does  not  deposit  the  auction 
expends,  nor  does  he  offer  to  pay  the  money  due  by  him. 

(8)  In  February,  1902,  Hollard  sells  several  of  his  assets  to 
the  defendants,  and  amongst  others  these  stands  in  question. 

(9)  The  defendants  have  full  knowledge  of  all  ijie  facts,  and 
stand  therefore  in  the  position  of  Hollard,  and  can  dalm  no 
better  rights  than  Hollard  has. 

The  question  to  be  decided  is  whether  the  plaintiff  can  now 
contend  that  the  nature  of  the  document  he  sues  upon  is  reialty  j^ 
mortgage,  disguised  as  a  sale,  and  not  a  sale.  It  has  not  been 
raised  by  the  pleadings  whether,  a  contract  of  sale  between 
a  mortgage  creditor  and  mortgage  debtor,  made  at  any  time 
after  the  mortgage  contract,  is  void  6r  not  '  Mr.  Balfour 
expressly  admitted  that  he  did  not  rest  his  case  upon  the  fact 
that  the  contract  of  21st  June,  1898,  was  void  for  illegality.  It 
is  by  no  means  an  easy  point  to  decide,  but  as  it  has  not  been 
taken  I  need  not  consider  it  at  present 
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Is  the  ecmiract  of  the  Slat  June,  1898,  a  contracfc  of  sale,  or  is 
it  a  mortgage  disguised  as  a  sale  ?  If  there  is  any  doubt  as  to 
how  to  interpret  the  document,  must  the  Court  favour  the  view 
that  it  is  a  sale,  or  the  view  that  it  is  a  mortgage  ?  Now,  I  may 
at  once  state  that  in  interpreting  the  document,  all  the  difficulty 
lies  in  the  last  clause.  The  parties  first  agree  that  they  will 
liquidate  John's  indebtedness  to  Hollard  by  John  agreeing  to 
give  Hollard  transfer  of  the  stands  in  question,  which  had  been 
previously  mortgaged  to  Hollard.  The  mortgage  bonds  were 
not  cancelled;  they  were  allowed  to  remain  on  the  property. 
The  stands  were  not  transferred,  but  an  agreement  was  made 
altering  the  conditions  of  the  pledge,  by  which.  John  agrees  to 
transfer  the  stands  to  Hollard .  in  liquidation  of  the  debt 
There  is  nothing  in  the  document  whereby  John  states 
implicitly  that  he  intends  to  sell  the  stands  to  Hollard. 
That  he  did  so  intend  must  be  inferred  from  the  fact 
that  he  agrees  to  give  transfer,  and  that  Hollard  agrees 
to  allow  him  to  repurchase.  Now,  the  mortgage  bonds 
state  that  the  money  is  lent  at  8  per  cent.,  whilst  the  agreement 
of  the  2l8t  of  June,  1898,  states  that  "  whereas  John  ia  indebted 
to  Hollard  in  the  sum  of  £3,150,  together  with  interest  due  from 
20th  May,  1898,  at  10  per  cent"  This  points  to  some  other  agree- 
ment, the  nature  of  which  has  not  been  made  clear  to  the  Court. 
The  agreement  then  goes  on  to  say  that  John  can  repurchase 
within  two  years,  if  he  pays  the  principal  sum,  plus  the  interest 
at  10  per  cent,  and  other  expenses  incurred  by  Hollard,  and  **  if 
at  the  end  of  two  years  the  said  John  shall  not  have  repurchased 
the  said  property  the  same  sh^  be  put  up  to  auction  at  the 
expense  of  the  said  John,  provided  such  expenses  shall 
be  deposited  by  the  said  John  with  W.  K  Hollard 
within  fourteen  days  after  due  notice."  It  then  goes  on  to  say 
that  any  surplus  shall  go  to  John  and  any  shortage  shall  be 
made  good  to  Hollard.  The  question  for  me  to  decide  is  whether 
this  clause,  taken  in  conjunction  with  the  circumstances  of  the 
ease  and  our  law  as  to  paraU  executie,  does  not  make  this  a 
mortgage  and  not  a  sale.  We  have  the  fact  that  John  does  not 
wfAh  to  cut  off  from  himself  all  chance  of  getting  back  the  pro- 
perty, nor  does  Hollaid  'take  transfer  of  the  property  out  and 
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out.  All  he  taket  from  John  is  a  power  to  take  traoaf er.  The 
bonds  registered  against  the  stands  are  aUowed  to  remain  on 
them.  John  is  aUowed  to  inspeet  the  books  and  accounts,  and 
does  so  regularly  until  war  breaks  out  Hollard  and  Trimble 
both  render  John  accounts  showing  how  things  stand.  The  £acfc 
that  Hollard  goes  into  possession  of  the  property  is  not  against 
the  contention  that  the  agreement  is  merely  a  mortgage,  for 
there  is  a  great  advantage  to  the  mortgage  creditor  in  being 
able  to  look  after  the  mortgaged  property.  So  far,  then,  the 
conduct  of  both  parties  is  not  hostile  to  the  view  that  they  really 
remained  mortgagor  and  mortgagee.  Is  not  the  whole  document 
an  attempt  to  doak  a  mortgage  under  the  mantle  of  a  sale  ?  The 
fact  that  upon  John's  insolvency  all  question  of  getting  back  the 
stands  is  to  be  at  an  end  seems  to  point  to  such  an  intention, 
and  the  words  of  the  last  clause  appear  to  me  to  negative  the 
view  that  the  debt  was  wiped  out,  and  that  there  really  was  * 
liquidation,  as  is  pretended  in  the  agreement.  The  agreement 
says  that  at  the  end  of  two  years  the  property  shall  be  put  up  to 
auction  at  the  idxpense  of  John.  No  term  is  fixed  within  which 
this  right  to  put  up  the  property  to  auction  shall  cease,  but  there 
is  a  clause  **  provided  such  expenses  shall  be  deposited  by  John 
with  Hollard  within  fourteen  days  after  due  notice."  This 
ckvuse  is  not  easy  to  interpret.  What'  does  the^ notice  refer  to  ? 
Who  is  to  give  the  notice  ?  Is  John  to  give  Hollard  notice  that 
he  requires  him  to  sell,  or  is  Hollard  to  give  John  notice  that  he 
wishes  to  sell  ?  Mr.  HoUard's  view  was  the  latter,  for  he  gives 
notice  in  December,  1901,  that  he  intends  to  sell ;  but  it  may 
equally  well  be  said  that  John  had  the  right  to  give  notice  to 
Hollard  to  sell  at  any  time  after  the  two  years  had  expired,  and 
then  Hollard  must  sell,  if  John  depiDsits  the  expenses  within 
fourteen  days  after  having' given  Hollard  notice.  If  this  view  is 
the  correct  one,  then  John  can  always  call  upon  Hollard  to  sell, 
and  then  the  document  is  certainly  .not  an  out-and-out  sale 
or  liquidation,  as  contended  by  Mr.  Leonard.  Mr.  Leonard  takeb 
the  proviso  to  mean  that  John  can  refuse  to  halve  the  property 
put  up  to  auction  by  not  tendering  the  expenses.  .1  cannot  put 
that  construction  upon  the  worda  The  word ''  shall "  is  used  to 
show  that  the  auction  sale  is  imperative^  and  if  the  parties  had 
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not  intended  this  they  wonld  not  have  naed  so  strong  a  word. 
The  danse  from  ''provided"  to  ''notice"  is  extreme^  obscore, 
and  I  think  that  Hollard  conld  have  pot  up  the  property  to 
auction,  even  though  John,  tendered  no  money  for  eitpenses. 
Now,  these  words  must  be  construed  so  as  to  harmonise  with  the 
policy  of  our  law.  If  the  relation  of  mortgagor  and  mortgagee 
existed,  are  these  parties  to  be  presumed  to-  have  intended  to 
break  that  relation,  and  to  become  vendor  and  vendee,  or  to 
continue  the  former  relationship  ?  I  think  the  policy  of  our  law 
is  clearly  to  continue  that  relationship.  This  requires  me 
to  consider  whether  jkvraU  executie  exists  with  us.  It  was 
no  doubt  a  matter  of  controversial  law  with  the  Dutch 
jurista  The  origin  of  the  prohibition  to  allow  the  mortgage 
creditor  to  sell  the  pledge,  without  the  intervention  of  the 
judge,  is  the  Code  of  Justinian  (Code  34,  3),  but  the  law 
of  Holland  with  regard  to  contracts  to  sell  the  pledge  is 
founded  upon  the  judicial  interpretation  put  upon  this  lex 
by  the  Courts  of  Holland.  Nieustad  quotes  a  decision,  of 
the  Supreme  Court  of  Holland  that  pledges  could  not  be  sold 
except  through  the  intervention  of  the  judge.  Lybrechts 
quotes  Zutphen  as  his  authority  that  it  was  also  decided  that  an 
agreement  was  held  to  be  void,  where  a  creditor  and  debtor 
agreed,  that  if  the  money  were  not  paid  on  a  certain  day  the 
pledged  article  should  be  considered  as  sold  to  the  creditor. 
It  is  true  that  Van  der  Eeessel  (Th.  439)  expresses  a  contrary 
opinion,  but  he  does  not  base  his  views  upon  a  decision  of  the 
Court,  but  upon  his  interpretation  of  a  lex  of  the  Digest 
Van  der  Linden  (Bk.  I,  12,  6)  is  a  very  halting  authority  in 
favour  of  parate  executie,  for  he  has  such  doubts  that  he  sajrs 
that  it  is  wiser  to  get  judicial  authority  for  the  sale.  We  have, 
therefore,  Qrotius,  Van  Leeuwen,  Van  Alphen,  Merula, 
Matthaeus,  Qroenewegen,  Voet>  Nieustad,  and  Lybrechts  against 
allowing  the  mortgage  creditor  to  cause  to  sell  or  to  take  over 
the  pledged  property  without  the  intervention  of  a  judge, 
whilst  Van  der  Eeessel  and  Van  der  Linden  are  in  favour. 

This  controversial  question  was  raised  in  the  case  of 
Qvldenppenning  v.  De  ViUiere,  and  the  late  Court  (per 
KoTZE,  C.  J.)  decided  that  parate  executie  did  not  exist  with  us* 
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In  that  case,  as  here,  the  plaintiff  had  obtained  a  loan  from  the 
defendant,  and  had  given  the  defendant  a  power  of  attorney 
to  take  transfer  of  certain  stands,  in  case  he  failed  to  pay  his 
debt  by  a  certain  day.  Plaintiff  failed,  |knd  defendant  took 
transfer.  Plaintiff  then  sued  the  defendant  to  re-transfer  the 
stands,  on  payment  of  the  amount  due,  and  KoTZas,  C.J.,  said : 
"  The  use  of  the  word  purchase  cannot  alter  the  nature  of  the 
power  of  attorney  and  the  transaction.  It  remains  a  pledge 
against  repayment  of  the  money,"  and  for  this  he  relies  on  those 
passages  of  Grotius,  Van  Leeuwen,  and  Voet,  where  they  say  that 
there  must  be  a  judicial  sale  of  the  property  pledged.  I  am  not 
prepared,  sitting  as  a  single  judge,  to  overrule  an  interpretation 
given  by  the  late  High  Court  on  a  point  of  controversial  law, 
for  transactions  are  entered  into  on  the  strength  oC  the 
interpretation  given.  If,  then,  I  must  accept  it  that  the 
policy  of  our  law  is  against  allowing  an  agreement  between 
debtor  and  creditor  to  the  effect  that  if  the  debt  be  not  paid  at 
the  proper  time  the  mortgaged  property  is  to  become  the  pro- 
perty of  the  creditor,  then  I  must  interpret  the  agreement  of  the 
21st  of  June,  1898,  in  such  a  way  as  rather  to  uphold  it  as  a 
moHgage  than  as  a  sale.  The  last  clause  will,  therefore,  mean 
that  John  4»n,  even  after  the  two  years,  call  upon  Hollard  to  sell 
the  t>roperty  by  auction,  but  John  must  pay  the  expenses  of  the 
sale.  If  there  is  a  surplus,  it  goes  to  John ;  if  there  is  a  short- 
age, John  must  make  it  good  to  Hollard.  In  this  case,  then,  the 
debt  was  really  never  totally  wiped  out ;  there  was  no  i^  sale, 
but  an  endeavour  to  simulate  a  sale ;  so  that,  inter  alia,  if  John 
went  insolvent,  Hollard  could  avoid  handing  up  the  stands  to 
the  trustee,  and  realise  the  security  at  his  own  time  and  upon 
his  own  terms.  The  agreement  of  the  21st  June,  1898,  does  not 
affect  the  bonds  still  registered  against  the.  property,  and  if  John 
is  prepared  to  pay  the  debt  due,  for  which  these  stands  have  been 
pledged,  he  is  entitled  to  get  the  bonds  cancelled.  What  the 
amount  of  that  debt  is  remains  an  open  question,  for  it  has  not 
been  brought  into  the  issue.  The  Court,  therefore,  declares  that 
the  deed  of  the  21st  June,  1898,  does  not  operate  as  a  sale  to 
Hollard,  but  that  the  stands  are  still  pledged  to  him  for  the 
amount  of  the  debt  due  to  him  by  the  plaintiff;  that  the  defen- 
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danto,  as  cessionaries  of  HoUard,  cannot  get  any  greater  rights 
than  Hollard  had,  and  that  the  plaintiff  is  entitled  to  the 
stands,  together  with  the  transfers  and  title  deeds  thereof,  and 
all  other  documents  appertaining  thereto,  upon  payment  to  the 
defendants,  as  the  cessionaries  of  Hollard,  of  the  moneys  due  by 
plaintiff  to  the  said  Hollard.  As  the  question  of  the  amount  due 
has  not  been  raised  on  the  pleadings,  the  Court  cannot  decide 
thereupon.    Plaintiff  is  entitled  to  the  costs  of  tl^e  action. 

Plaintiff's  Attorney:  H.  C.  Hull;    Defendants'    Attorney: 
F.  a  Dumat 


Ex  PARTE  BENJAMIN  AND  GOODMAN. 
1902.    September  8.    Innes,  C.J. 

FroiUice, — Atiachm«i(U  to  found  jurtsdiciion. — EdicUd  citation, — Re^ 
turn  day, — Summons. 

Where  an  cider  for  attachment  to  found  jurisdiction,  together  with 
leave  to  sue  by  edictal  citation,  had  bean  granted  in  an  action 
by  applicants  who  were  domiciled  in  the  Transvaal,  against  a 
respondent  who  was  a  director  in  a  Transvaal  company  and  who 
had  recently  been  residing  and  carrying  on  business  in  the  Cape 
Colony,  leave  was  subsequently  given  to  dispense  with  personal 
service,  it  appearing  that  his  present  whereabouts  were  unknown  ; 
that  there  was  primd  fade  evidence  that  he  was  acting  mold 
fide^  with  the  intention  of  causing  the  plaintiffii  As  much  annoyance 
as  possible,  and  that  sufficient  endeavours  had  been  made  to  find 
the  defendant. 

Application  was  made  in  this  matter  for  alteraidon  of  the 
Drder  of  Court  dated  2nd  July,  1902,  and  directions  as  to  the 
publication  of  summons.  Ah  affidavit  by  plaintifb,  A  M. 
Benjamin  and  Q.  L.  Goodman,  was  filed,  in  which  they  alleged 
that  they  were  both  daughters  of  the  late  Michael  Henry 
Benjamin,  who  died  in  England  in  1879;  that  in  1874,  their 
Baid  father  invested  £3,000  in  Consols  and  deposited  the  said 
Consols  in  the  Bank  of  England  foir  the  use  of  their 
mother,  and  after  her  death  to  be  divided  between  plaintifib. 
Certain  Henry  Benjamin  and  Charles  Stransky  were  appointed 
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trusteeB  of  the  fund,  and  Hyam  Bexgamin,  their  ande,  was 
appointed  their  guardian.  They,  were  then  infanta.  Their 
mother  died  in  1897.  In  1880  another  unde  of  theirs,  certain 
David  Henry  Benjamin,  the  defendant  in  this  case,  cabled  home 
to  theif  guardian,  Hyam  Benjamin,  tirgently  asking  for  money. 
Hyam,  with  the  connivance  of  the  trustees,  fraudulently  took 
the  Consols  from  the  Bank  of  England,  sold  them,  and  remitted 
the  money  (£2,000)  to  South  Africa.  Applicants  grew  up  in 
entire  ignorance  of  the  said  dep6sij|»  of  Consols  for  their  benefit^ 
and  the  subsequent  misappropriation  thereof  until  about  the 
beginning  of  1897,  when  Hyam  Benjamin,  the  guardian,  wrote 
to  them  from  Elondyke  confessing  the  facts  and  asking  for  for- 
giveness for  his  fraud.  He  was  seriously  ill  at  the  time,  and 
died  soon  after.  Applicants,  who  had  become  majors  in  the 
meantime,  approached  defendant,  who  was  thai  in  England, 
through  their  solidtor.  Defendant,  after  some  pressure,  admitted 
recdving  the  £2,000,  and  said  if  his  liability  was  satisfactorily 
proved  to  his  solidtors  he  would  pay  at  once.  On  investigation, 
the  misappropriation  and  the  sending  of  the  £2,000  were  traced 
to  defendant  As  defendant  was  an  unde,  plaintifls  were  very 
averse  to  going  into  Court,  although  their  solidtor  urged  them 
to  expose  so  flagrant  a  breach  of  trust  They  tried  to  induce 
defendant  to  settle  the  daim,  but  he  always  shuffled  and  post- 
poned the  matter,  until  at  last,  being  seriously  in  need  of  funds, 
plaintiffs  took  proceedings  against  him.  In  February,  1898, 
plaintiffs  learned  that  defendant  was  preparing  to  leave  England 
secretly  to  evade  the  action.  He  was  arrested  by  order  of  Court 
The  Court  imposed  on  defendant  an  undertaking  not  to  leave 
England  until  the  case  was  finished.  A  few  days  before  the  case 
was  to  be  heard  the  defendant  made  an  offer  of  compromise, 
which  plaintiffs  accepted.  Defendant  consented  to  judgment 
being  entered  against  him  for  £1,750,  and  £125  costs.  He  also 
agreed  to  pay  £150  in  cash.  He  agreed  to  pay  interest  quarterly 
on  th^  £1,750.  As  to  the  £1,750,  plaintiffs  agreed  to  wait  for 
fifteen  months.  The  compromise  was  made  an  order  of  the  Court 
on  16th  May,  1898.  Defendant  only  paid  the/£125  for  costs  under 
pressure.  He  also  failed  to  pay  interest  He  only  paid  small 
sums  of  £10  or  so.    Plaintiffii  were  put  to  great  legal  costs.    In 
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1899,  about  May,  defendant  refused  to  pay  interest,  saying  he 
was  penniless.  Flaintifb  found  he  had  funds  in  Scott's  Bank, 
London,  and  refused  his  offer  to  pay  £10  through  airiend.  They 
obtained  a  **  garnishee  "  order  or  interdict  on  the  money  in  the 
bank,  and  got  £57.  PlaintifEs  desisted  from  taking  bankruptcy 
proceedings,  as  defendant  implored  them  not  to  do  so.  For  fully  a 
year  after  defendant  went  on  shuffling  and  postponing.  During 
that  year  plaintiffs  only  got  £19  by  way  of  interest.  During  all 
the  proceedings  defendant  did  his  best  to  hamper  and  impede 
plaintiffs.  He  always  kept  his  address  a  strict  secret,  and  was 
perpetu^Jly  changing  his  abode.  In  letters  that  he  wrote  he 
never  headed  them  with  his  address.  Flaintiffii  were  repeatedly 
told  by  friends  that  defendant  gloried  in  the  trouble  he  had 
given  them,  and  boasted  that  he  would  make  them  rue  the  day 
they  had  obtained  judgment  against  him.  They  would  have  to 
wait  ten  years  before  he  would  pay  them.  In  August,  1900, 
plaintifb  agreed,  on  payment  of  £25,  to  stay  proceedings  till 
November,  1900.  In  1900,  plaintiffs  came  to  South  Africa.  De- 
fendant never  kept  his  promise  to  pay  the  £25.  He  never  paid 
a  penny  from  September,  1900,  to  September,  1901.  Then  plain- 
tiffs' English  solicitor  commenced  taking  proceedings  against 
defendant.  He  approached  their  solicitor  through  one  Quennell, 
and  offered  another  compromise.  The  solicitor  agreed  to  stay 
proceedings  for  nine  months  on  payment  of  £300,  and  if  £200 
more  was  paid,  to  wait  three  months  more.  Defendant  never 
sent  plaintiffs  i  single  penny.  On  discovering  that  he  possessed 
an  interest  in  the  Consolidated  Deep  Levels,  Limited,  plaintiffs 
attached  the  same.  Defendant  had  interests  in  large  companies 
at  Johannesburg  and  Capetown,  and  was  generally  esteemed  a 
wealthy  man.  At  Capetown  he  was  the  managing  director  of 
the  B.P.  Syndicate.  He  was  evidently  warned  of  plaintiflb' 
action,  as  he  suddenly  left  Capetown.  They  had  inquired 
through  friends  in  Capetown  as  to  where  he  had  gone,  but  no- 
body could  say.  They  had  carefully  looked  through  the  list  of 
departures  by  steamer  for  England,  but  defendant's  name  was 
not  on  the  same.  Every  endeavour  to  trace  him  proved  fruitless, 
and  they  could  only  conclude  that  he  had  again  resorted  to  his 
old  tactics  of  causing  as  much  trouble  and  annoyance  as  possible. 
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Their  claim  against  defendant  was  their  sole  property  in  the 
world,  and  they  were  suffering  for  want  of  the  same. 

Manfred  NatJicm,  for  applicants ;  I  submit  that  on  the  facts 
a  clear  case  ^or  relief  has  been  made  out. 

Innes,  C.J. :  On  2nd  July,  1902,  application  was  made  before 
this  Court  for  an  attachment  to  found  jurisdiction  in  an  action 
against  the  defendant,  and  his  interest  in  the  Consolidated  Deep 
Levels,  Limited,  was  attached.  An' order  was  made  for  personal 
service.  On  September  3rd,  on  application  being  made  to  me 
I  hesitated  to  grant  leave  to  publish  the  order  instead  of  serving 
it  personally  as  there  was  no  proof  of  sufficient  endeavours  to 
find  defendant.  His  representative,  Mr.  Cruise,  on  whom  service 
was  made  in  Capetown,  now  says  that  he  does  not  know  where 
Benjamin  is,  and  that  even  if  he  did  know  he  would  refuse  to 
divulge  his  whereabouts.  The^ affidavit  just  read,  throws  another 
light  upon  the  matter,  and  there  is  primdfade  evidence  that 
defendant  is  acting  nudd  fide;  and  with  the  deliberate  and 
planned  intention  of  causing  plaintiflb  as  much  annoyance  as 
possible,  and  if  only  half  the  allegations  now  made  are  true,  the 
defendant  has  no  claim  to  the  consideration  of  the  Court  The , 
Court  will  grant  an  extension  of  the  return  day  to  the  16th 
November,  1902.  Service  to  be  made  by  publication  once 
in  the  Daily  Telegraph,  Loudon.  Leave  is  granted  to  pubHsh 
the  declaration  with  the  summon&. 

Applicant's  Attorney:  J.  Hayrrum. 


WANNENBERG  ▼.  WANNENBERO.       161 

Ex  PARTE  VAN  RENSBURG. 

1902.    September  9.    Innes,  C.J. 
Pradiee. — Service, — DecianUum, — Laet  known  pletee  o/reeidenee. 

Summons  in  an  action  for  diroroe  had  been  served  on  the  defepdant 
personally,  and  no  appearance  was  entered,  to  the  summons.  The 
Sheriff  was  unable  to  serve  the  declaration.  On  application  to  the 
Court  for  Teave  to  publish  the  declaration  in  the  Government 
OaxeUe :  Hdd^  that  ias  applicant  was  not  suing  by  edicts  the  Court 
could  grant  no  relief,  as  the  declaration  must  be  served  at  defen- 
dant's last  known  place  of  residence. 

This  was  an  application  for  leave  to  publish  the  declaration 
in  an  action  for  divorce  instituted  by  applicant  against  her 
husband,  F.  J.  van  Bensburg,  in  the  GhvemTMnt  OazeUe,  The 
petition  stated  that  the  summons  had  been  served  oni  the  said 
F.  J.  van  Bensburg  personally,  but  that  the  husband  entered  no 
appearance  to  the  summons.  The  Sheriff  had  been  unable  to 
serve  the  declaration.  .Inquiries  had  beisn  made  as  to  defendant's 
whereabouts,  but  plaintiff  could  not  ascertain  the  same. 

Manfred  Nathan,  for  applicant,  moved. 

Innes,  CJ.  :  The  rule  is  thiat  the  declaration  must  be  served 
on  his  last  known  place  of  residence.  That  is  what  the  Bules  of 
Court  lay  down.  Tou  are  not  suing  by  edict,  and  therefore  the 
Court  cannot  assist  you  in  this  matter.  The  application  will 
fetand  over  sine  die,  and  the  petition  may  be  amended. 

Applicant's  Attorneys :  Quin  A  (yHea, 


WANNENBERG   v.   WANNENBERG. 

1902.    SeptenJb&r  9.    Innbs,  CJ. 

Huthand  amd  w^ — If¥wree.—AdyiUery, — Funde  to  dtfend  action, — 
Alimony, 

The  general  rule  lof  law  is  that  a  woman  married  in  community  of 
property  is  entitled  to  contribution  by  her  husband  for  the  costs 
to  enable  her  to  bring  or  del^end  fm  action. 

Btoties  were  married  out  of  couununity  of  property.  It  appeared  that 
the  wife  had,,  to  all  practicfd  intents  and  purposes,  no  separate 


162       WANNBNBERQ  v.  WANNENBBRG. 

esUta  The  Court  ordered  the  hnsband  to  contribnte  £100  to 
enable  the  wife  to  defend  an  action  instituted  by  her  husband 
against  her  for  dirorce  on  the  ground  of  adultery. 

This  was  an  application  for  an  order  directing  respondent  to 
provide  £100  to  enable  applicant  to  defend  the  action  brought 
against  her  by  respondent  for  divorce  on  the  ground  of  adultery ; 
also  calling  on  respondent  to  pay  applicant's  travelling  expenses 
from  Cape  Colony,  and  to  provide  for  the  maintenance  of  herself 
and  her  children  pending  the  action.  The  affidavit  of  Christina 
Maria  Wannenberg  showed  that  she  had  applied  to  her  husband 
for  £100  to  enable  her  to  defend  the  suit,  in  which  she  was  charged 
with  having  committed  adultery  with  J.  R.  Gannon,  in  1900.  Re- 
spondent had  refused  to  allow  her  the  sum  of  £100.  Applicant 
denied  that  she  had  committed  adultery.  She  said  she  did  not 
possess  means  to  defend  the  action  at  her  own  oost  She  further 
asked  for  £30  to  pay  the  expenses  of  travel  from  Stellenbosch  for 
herself  and  her  children.  She  further  asked  for  alimony  at  the 
rate  of  £40  per  month. 

The  affidavit  of  P.  J.  Wannenberg,  the  respondent,  was  to  the 
effect  that  he  was  married  to  applicant  out  of  community  of  pro- 
perty, and  each  had  his  or  her  own  separate  estate.  Applicant 
was  at  the  present  time  possessed  of  household  furniture  valued 
at  £125,  which  furniture  she  had  let.  The  children  were  at 
school,  and  respondent  had  made  every  provision  for  their  sup- 
port and  education.  It  was  not  desirable  that  the  dhgildren 
should  be  brought  to  Johannesburg.  Deponent  was  no(  a  man 
of  means,  and  in  consequence  of  the  war  he  had  become  ruined. 
His  property  was  heavily  mortgaged.  Deponent  had  primd 
facie  evidence  of  the  adultery  committed  by  applicant,  who,  he 
said,  was  addicted  to  drink. 

On  behalf  of  the  applicant  an  affidavit  was  made  by  J.  O. 
Quin,  her  solicitor.  He  said  that  applicant  was  at  present  at 
Stellenbosch,  and  it  was  impossible  for  his  firm  to  obtain  from 
her  an  affidavit  in  reply  to  the  affidavit  of  respondent  Of  his 
own  knowledge  he  could,  however,  say  that  in  or  about  the 
month  of  October,  1901,  he  received  a  power  of  attorney  from 
the  applicant  to  act  for  her  in  the  sale  of  whatever  effects  she 
had  here,  and  that  when  he  applied  to  the  then  Commissioner  of 
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Police  for  Jduumesbarg  to  have  the  effects  of  the  applicant 
removed  from  respondent's  house,  his  application  was  refused  on 
the  ground  that  respondent  had  broken  his  oath  of  neutrality, 
and  that  whatever  there  was  in  his  house  had  become  forfeitable 
under  Lord  Kitchener's  Proclamation  of  August,  1901,  wherein 
all  burghers  of  the  late  South  African  Republic  wecA^led  upon 
to  }hy  down  their  arms  before  15th  September,  1901,  under  pain 
of  forfeiture  of  whatever  they  possessed.  Deponent  wrote  to 
the  applicant  that  the  goods  belonging  to  her  tould  not  be  re- 
moved from  respondent's  house.  After  this  deponent  saw  respon- 
dent's landlord,  who  gave  him  to  understand  that  he  claimed 
rent  for  the  premises  from  respondent,  and  that  the  goods  there- 
in, inclusive  of  th^  assets  of  applicant,  were  subject  to  his  lien. 
It  was  absolutely  necessary,  to  defend  the  action,  that  applicant 
should  be  in  Johannesburg.  As  to  respondent's  other  allegations 
deponent  was  unable  to  reply  to  them,  and  if  a  reply  was  desired 
his  firm  asked  for  a  postponement  of  the  hearing,  to  enable  them 
to  get  applicant's  reply. 

Manfred  Naihan,  for  applicant :  It  is  dear  that  applicant  is 
entitled  to  contribution  towards  her  costs  in  the  action.  There 
are  many  precedents  for  thi& 

[Innes,  C.J. :  But  not  where  the  parties  are  married  out  of 
community  of  property.] 

There  is  nothing  to  prevent  the  Court  from  granting  costs  in 
a  case  like  the  present.  No  authority  is  against  it.  Apart  from 
that  in  this  case  the  wife  has  nothing.  All  she  had  is  in  the 
husband's  possession.  Her  furniture  is  subject  to  the  lien  which 
the  landlord  has  over  the  husband's  movables.  This  lien  has 
actually  been  exercised.    She  therefore  has  no  separate  estate. 

[Innes,  C.  J. :  Why  should  the  Court  order  respondent  to  pay 
alimony  when  she  has  not  had  alimony  for  two  years  ?] 

It  is  the  husband's  duty  to  support  his  wife  and  family. 

P.  M.  Beyers,  for  respondent :  The  applicant  is  not  entitled 
to  travelling  expenses,  because  she  is  the  wife  of  a  burgher,  and, 
therefore  entitled  to  a  free  ticket  The  applicant  is  not  entitled 
to  contribution  towards  her  expenses,  because  there  is  primd  fojcie 
proof  that  she  has  committed  adultery. 

[Innes,  C  J. :  I  am  not  going  to  enter  into  the  merits  of  the 
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ease.    What  is  the  value  of  respondent's  property  ?    Is  respon- 
dent in  Court  ?] 

The  respondent  was  called,  and^gave  evidence  on  oath.  In 
reply  to  the  Court  he  said  his  wife  went  away  on  November  30» 
1900.  She  was  living  with  her  parents.  He  received  accounts  - 
of  expenses  incurred  by  his  wife  during  her  absence  amounting 
to  over  £40.  These  he  was  still  prepared  to  pay.  He  hid  a 
house  and  three  stands  ^t  Erugersdorp.  The  house  was  let  for 
£12  a  month.  This  sum  was  paid  for  the  schooling  of  the 
children.  His  '^erf  "  at  Krugersdorp  was  worth  about  £300.  He 
was  trying  to  raise  money  on  it  to  bring  the  action. .  At  most 
he  could  only  raise  £150.  His  wife  at  present  received  £2,  10a 
a  month  for  the  furniture  let. 

The  value  of  all  his  property  in  Krugersdorp,  besides  the 
«  erf  "  of  £300,  was  £2,600. 

After  further  argument, 

Innes,  C. J. :  The  general  rule  of  law  is  that  a  woman  man*ied 
in  community  of  property  is  entitled  to  contribution  by  her 
husband  for  tlie  costs  to  enable  her  to  bring  or  defend  an 
action.  But  this  is*  not  usually  so  where  the  parties  are 
married  out  of  community  of  property,  and  the  wife  is  pos- 
sessed of  a  separate  estate.  In  this  case,  I  am  satisfied  that 
the  wife  has,  to  all.  practical  intents  and  purposes,  no  separate 
estate.  I  think  that-  £100  would  be  a  reasonable  amount 
for  respondent  to  contribute  to  enable  his  wife  to  defend 
the  action*  I  make  no  order  as  to  the  claim  for  alimony.  This 
is  no  case  for. alimony.  The  parties  were  living  apart  during 
the  w.%r,  and  the  applicant  has  been  living  with  iier  parents. 
If  the  applicant  wants  money  for  her  travelling  expenses,  it  will 
have  to  come  out  of  the  £100  ordered. 

Applicant's  Attorneys :  Quin  &  (XHea ;  Respondent's  Attor- 
ney :  A.  B.  van  Oa. 
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1902.    Slumber  10,  18,  19.    Innks,  C.J. 

Bfuband and  wife. — JHparee. — Wififs  $eparaie  d(nnieile.^-^Vagabundui, 
— Pauper  9U%L — Juriedietion, 

A  woman  who  was  domiciled  outside  the  Transvaal  when  the  husband 
deserted  her,  and  whose  husband  nerer  had  a  domicile  in  the 
Transraal,  cannot  oome  into  the  Transvaal  and  acquire  such  a 
domicile  as  will  enable  her  to  sue  him,  in  his  absence,  for  malicious 
desertion. 

Le  Meturier  v.  Le  Memritr  (A.C.  1895,  p.  517)  followed. 

The  general  rule,  alike  of  the  Roman-Dutch  law  and  of  the  English, 
law,  is  that  the  domicile  of  the  husband  is  also  the  domicile  of  'the 
wife.  The  permanent  domicile  of  the  spouses  within  the  territory 
is  necessary  to  giy^  to  its  Courts  jurisdiction  to  divorce,  so  tiiat 
their  decree  shall  possess  extra-territorial  authority. 

It  is  a  wholesome  rule  of  pimctice  that  tiie  Court  should  not  grant  leavb 
to  sue  informd  pauperis^  unless  upon  the  petition  of  the  applicant . 
tiiere  is  something  to  show  that  it  is  justified  in  assuming  jurisdic- 
tion over  tiie  subject-matter  in  dispute.  The  question  of  juris- 
diction cannot^  as  a  rule,  be  finally  determined  until  all  tiie  fepts 
are  disclosed  at  the  trial ;  but  there  must  be  pf%m4/aoie  evidence 
of  jurisdiction  before  tiie  Court  will  sanction  the  first  stage,  of 
pauper  proceedings. 

This  was  an  application  for  leave  to  sue  her  husband  by  edict 
in  formd  pauperis  for  restitution  of  conjugal  rights,  failing 
which  for  divorce  by  reason  of  his  maUeious  desertion. 

The  petition  stated  that  petitioner  v^as  married  to  Charles 
Edward  Kaiser  *in  commtmity  of  property,  at  Capetown,  on 
16th  I}ecember,  1896 ;  that  they  lived  at  Capetown  as  nuCn  and 
wife,  and  that  pn  25th  January,  1898,  the  said  Charles  ^ward 
Kaiser-  sent  petitioner  to  the  Free  State  on  a  visit  to  her  aister, 
where  she  remained  for  nine  montha  Petitioner  then  returned 
to  Capetown  to  her  husband,  who,  however,  declined  to  provide 
her  with  a  home,  and  also  declined  to  live  with  her  any  longer  as 
husband  and  wife,  or  provide  for  her  maintenance.  Not.  having 
a  home,  she  was  compelled  to  return  to  her  sister  in  the  Free 
State,  where  she  remained  for  one  month,  and,  her  husbapd  still 
declining  to  provide  her  with  a  home  or  provide  for  her  main- 
tenance, she  came  to  Johannesburg,  arriving  there  on  December 
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7th,  1898.  There  was  one  female  child  bom  of  her  said  marriage, 
now  five  years  old.  Petitioner  had  from  that  time  provided  for 
her  own  maintenance  and  that  of  her  child,  by  working  as  a 
housekeeper  at  Johannesburg.  She  had  since  she  saw  her  husband 
last  in  Capetown  never  heard  from  him,  and  ascertained  that  he 
had  for  a  considerable  time  past  left  Capetown,  and  though  she 
had  made  many  inquiries  she  had  not  been  able  to  find  out  his 
present  whereabouta  She  was  under  the  impression  that  he  had 
left  South  Africa,  otherwise  she  would  have  succeeded  in  com- 
municating with  him.  Petitioner  had  from  7th  December,  1898, 
continually  lived  in  Johannesburg,  and  had  the  full  intention  of 
remaining  in  Johannesburg.  She  alleged  that  she  had  establishidd 
a  domicile  for  herself  in  Johannesburg.  She  was  desirous  of 
suing  her  husband  by  edict,  in  formd  pauperis,  for  restitution 
of  conjugal  rights,  failing  which  for  divorce. 

Manfred  Nathan,  for  applicant :  I  submit  that  the  applicant 
has,  on  the  facts,  established  a  domicile  here — ^that  is  to  say, 
such  residence  as  would  ordinarily  amount  to  domicile.  In 
favour  of  the  contention  that  a  wife  can  establish  for  herself  a 
separate  domicile,  apart  from  her  husband,  there  are  the  follow- 
ing authorities:  Bv/mett  v.  Burnett  (12  C.L.J.  14),  lecided  by 
the  High  Court  of  the  Orange  Free  State ;  ex  parte  AtkiTison 
(13  C.L.J.  63),  in  which  there  was  a  dictum  of  Chief  Justice 
KoTZE  to  the  effect  that  a  wife  can  acquire  a  separate  domicile 
so  as  to  take  proceedings  against  her  husband  for  restitution  of 
conjugal  rights  or  for  divorce ;  and  the  English  cases  of  Niboyei 
v.  Niboyet  (4  P.D.  1,  C.A.,  reversing  3  P.D.  62);  Le  8uew  v. 
Le  Sueur  (1  P.D.  139) ;  and  Santo  Teodaro  v.  Santo  Teodaro  (5 
P.D.  79).  I  admit  that  the  effect  of  the  Privy  Council's  decision 
in  Le  Mesurier  v.  Le  Mesurier  ([1896]  AC.  617)  is  against  appli- 
cant's contention. 

[Innes,  C.J. :  There  are  authorities  in  the  Roman-Dutch  law 
on  the  subject,  and  I  should  like  to  hear  them.] 

Poetea,  (September  18),  the  application  was  renewed. 

Manfred  Nathan,  for  applicant :  A  clue  to  the  Roman-Dutch 
sources  is  furnished  by  the  remarks  of  Shippabd,.  J.,  in  Maean  v. 
Maaon  (4  E.D.C.  363).    In  that  case  he  says  r  «<  The  true  limita- 


Ex  PARTE  KAISER.  167 

tion  of  the  legal  fiction  that  the  wife  must  be  deemed  to  follow 
her  husband's  domicile  appears  to  me  to  be  that  given  by 
Roderiburg,  who  lays  it  down  that  the  rule  that  the  wife  follows 
the  domicile  of  her  husband  must  be  understood  to  apply  ex- 
clusively to  such  husbands  as  are  not  vagabundi  ;  a  vagahandus 
being,  according  to  Bartolus  and  Colonius,  one  c\ii  nee  cerium 
dofnicUium  nee  constans  hahitatio  est"  In  the  case  now  before 
the  Court  the  husband  is  clearly  a  vagabundue  in  the  sense  in 
which  the  word  is  used  by  the  Dutch  authorities.  He  has  aban- 
doned his  domicile  in  the  Cape,  if  he  ever  had  one  there,  and  has 
never  acquired  another.  Is  the  wife,  merely  because  for  a  few 
days  they  resided  in  the  Cape  Colony,  and  had  been  married 
there,  for  ever  to  be  tied  to  the  Cape'  Colony  as  her  domicile, 
even  though  her  husband  has  gone  elsewhere,  and  probably 
acquired  another  domicile  ?  What  is  the  position  supposing  he 
has  lost  his  Cape  domicile  ? 

[Innes,  C.J. :  If  he  lost  his  domicile  of  choice,  he  would 
revert  to  his  domicile  of  origin.] 

But  his  domicile  of  origin  may  not  have  been  his  domicile  at 
the  time  of  the  marriage.  Can  the  wife's  domicile  then  be  said 
to  be  his  domicile  of  origin  ?  I  admit  the  Dutch  authorities 
don't  carry  us  very  far.  But  we  may  infer  from  their  remarks 
about  vagahundi  that  in  the  case  of  vagabundi  they  allow  the 
wife  to  establish  a  domicile  for  herself  for  purposes  of  divorce. 
Voet  (5, 1, 116)  is  an  authority  in  point.  He  says  that  women 
situated  as  the  petitioner  ia  in  this  case  are  in  the  same  position 
as  widows — ^that  they  can  acquire  a  legitima  standi  in  judicio 
for  themselves. 

[Innes,  C.J. :  If  she  had  remained  at  the  Cape  she  would 
have  had  a  stronger  case.] 

Is  she  to  be  debarred  from  coming  here  and  earning  her  own 
living  ?  The  husband  has  been  wandering  about  for  years,  and 
I  submit  he  is  a  vagabundus.  The  wife  has  had  a  bond  fide 
residence  h^re  for  over  five  years.  There  is  no  suspicion  of 
collusion  t>r  anything  of  the  kind. 

[Innes,  C. J. :  I  have  no  doubt  whatever  as  to  the  band  fides 
of  the  present  applicant.] 

If  the  husband  has  no  domicile  anywhere,  the  wife  ought  to 
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be  able  to  acquire  a  domicile.  See  the  remarks  of  Kersteman 
in  hia  Woorderiboek,  sub  voce  Hiiwelijk. 

[IxxES,  C.J. :  His  statement  is  inconsistent  with  what  is  laid 
down  in  Reeves  v.  Reeves  (1  M.  244).] 

Kersteman  draws  a  distinction  between  the  husband  who 
has  left  his  home  for  some  good  reason  and  tiie  husband  whose 
absence  is  frivolous  and  vexatious.  See  further,  as  to  the  rij^ht 
to  sue  a  vagabiindns,  the  remarks  of  Zypaeus  (in  his  XotitUi 
Ju^Hs  Belgici,  ed.  of  1665,  p.  44).  It  is  true  that  Zypaeus  seems 
to  contemplate  edictal  process  against  a  varjabiuidivs  who  was  at 
one  time  domiciled  in  the  country  where  the  process  is  sued  out. 
Bar  (Private  International  Law,  Gillespie's  Translation,  2nd  ed., 
p.  43)  lays  down  that  the  laws  of  England,  Scotland,  and  America 
sanction  the  separate  establishment  of  a  domicile  by  a.wife. 

[Inxes,  C.J. :  Of  course,  according  to  American  law  it  is  clear 
that  a  wife  can  establish  a  domicile  for  herself.] 

Tliat  was  also  the  law  of  Scotland,  where  a  residence  of  forty 
days  was  formerly  sufficient  to  establish  jurisdiction.  That  is, 
however,  no  longer  the  law  of  Scotland.  Bar,  however,  cites 
German  as  well  as  American  authority.  This  German  authority 
must  be  based  on  the  civil  law,  as  it  was  laid  down  before  pro- 
mulgation of  the  present  German  Code. 

[Inxes,  C.J. :  There  was  another  German  Code  in  existence 
at  that  time.] 

The  other  Dutch  authors  say  much  the  same  thing  as  Roden- 
burg  and  Voet.  In  any  case,  I  submit  that  there  is  authority  for 
holding  that  the  wife  of  a  vagabandus  can  establish  a  separate 
domicile  from  that  of  her  husband. 

Cur.  adv,  volt 

Postea,  (September  19) : — 

Innes,  C.J. :  The  petitioner  prays  for  leave  to  sue  her  hus- 
band in  fonnd  pauperis  for  restitution  of  conjugal  rights,  and 
failing  his  compliance  with  such  a  decree,  for  divoi^ce ;  the 
papers  have  been  referred  to  counsel,  and  he  has  certified  that 
upon  the  facts  she  has  a  probable  cause  of  action.  He  has  also 
referred  to  a  dictum  of  Chief  Justice  KoTZE  in  the  case  of 
Atkinson  v.  Atkinson  (13  C.L.J.  63)  from  which  he  infers  that  in  a 
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case  like  the  present  the  Court  will  assume  jurisdiction  for  the 
purposes  of  divorce.  It  is  a  wholesome  rule  of  practice  that  the 
Court  should  not  grant  leave  to  sue  in  fonnd  paiiperia  unless 
upon  the  petition  of  the  applicant  there  is  something  to  show 
that  it  is  justified  in  assuming  jurisdiction  over  the  subject 
matter  in  dispute.  The  question  of  jurisdiction  cannot  as  a  rule 
be  finally  determined  until  all  the  facts  are  disclosed  at  the  trial ; 
but  there  must  be  priind  facie  evidence  of  jurisdiction  before 
the  Court  will  sanction  the  first  stage  of  pauper  proceedings.  It 
is  my  duty  to  inquire,  therefore,  whether  upon  the.  petition 
before  me  there  is  such  a  case  made  out  as  would  justify  the 
Court  in  granting  leave  to  sue  as  a  pauper — regard  being  had  to 
the  rule  of  practice  which  I  have  referred  to. 

The  facts  are  as  follows: — Tlie  parties  were  married  in 
Capetown  in  December,  1896 :  they  remained  there  until  1898, 
when  the  petitioner  alleges  that  her  husband  declined  to  live 
with  her  any  longer  or  to  provide  her  with  a  home.  After  a 
short  visit  to  the  Free  State  she  came  to  Johannesburg  in  Decem- 
ber, 1898.  Since  that  time  she  has  remained  in  this  town,  and 
has  supported  herself  and  her  child.  She  has  never  heard  from 
her  husband  since  she  left  Capetown,  though  she  has  made  many 
inquiries,  and  she  does  not  know  where  he  is  at  present.  She 
has  the  intention  of  remaining  in  Johannesburg,  and  contends 
that  siic  has  ac([uired  a  local  domicile  for  herself  apar£  from  her 
husband,  and  that  the  Court  has  jurisdiction  to  entertain  divorce 
proceedings  at  her  instance.  It  would  appear  that  the  husband  s 
domicile  when  lie  married  was  the  Cape  Colony,  and  it  is  clear 
that  both  the  marriage  and  the  misconduct  took  place  out  of  the 
jurisdiction  of  this  Court ;  the  husband  never  had,  at  any  time, 
80  far  as  the  wife  knows,  a  Transvaal  domicile ;  and  the  peti- 
tioner herself  only  came  to  this  C/olon/  after  her  Inisband  had 
left  her.  Under  these  circumstances  the  question  arises — and  it 
is  one  of  the  greatest  importance — whether  the  Court  can  pro- 
perly make  any  order  which  will  have  the  effect  of  dissolving 
the  marriage  between  the  spouses.  If  it  cannot,  then  the  sooner 
the  proceedings  are  terminated  the  better.  According  to  our  law 
a  non-resident  defendant  is  made  amenable  to  the  jurisdiction  of 
our   Courts   by  attachment,  either  of   his  person   or    his   pro- 
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perty.  An  exception  to  this  general  rule  exists  in  regard  to 
certain  matrimonial  causes ;  and  among  other  things  our  Courts 
will  entertain  an  action  for  divorce,  even  though  the  defendant 
is  beyond  the  limits  of  the  Transvaal,  if  the  parties  are  domiciled 
in  this  country.  This  practice  is  founded  upon  sound  and 
well-recognised  legal  principle.  A  decree  of  divorce  affects  the 
status  oi  the.  parties  concerned;  and  the  only  Courts  which 
ought  to  deal  with  the  status  of  those  parties  are  the  Courts 
which  exist  in  the  community  to  which  the  would-be  litigants 
belong — ^in  other  woi-ds,  the  Courts  of  the  country  where  they 
are  domiciled. 

The  general  rule,  alike  of  the  Roman-Dutch  and  of  the  Eng- 
lish law — a  rule  so  well  established  that  I  need  not  refer  to 
any  authority  in  support  of  it — is  that  the  domicile  of  the 
husband  is  also  the  domicile  of  the  wife.  It  is  not  necessary  to 
express  any  opinion  as  to  the  harshness  or  otherwise  of  this  rule. 
There  can  be  no  doubt  that  it  exists ;  and  the  only  point  before 
the  Court  is  whether  its  operation  is  subject  to  an  exception 
available  under  the  circumstances  of  this  case.  It  is  now  con- 
tended that  a  wife,  living  apart  from  her  husband,  may  acquire 
a  new  domicile  altogether  independent  of  him. .  In  the  present 
case  the  husband  has  never  been  in  the  Transvaal,  and  presiun- 
ably  retains  his  domicile  dther  of  origin  or  of  choice.  The 
general  rule  which  I  have  referred  to  has  at  any  rate  this  advan- 
tage, that  it  ensures  a  single  domicile  for  both  spouses,  where 
their  disputes  can  be  litigated.  If  the  petitioner's  contention  be 
correct,  it  will  follow  that  for  the  future  our  law  will  recognise, 
under  certain  circumstances,  two  separate  and  distinct  domiciles 
for  two  spouses.  The  consequences  which  would  follow  from  such 
recognition  would  be  of  the  greatest  importance;  and  it  is  desirable 
to  examine  in  some  detail  the  authorities  on  which  the  claim  is  put 
forward.  The  dictuw,  of  Chief  Justice  Eotze,  in  Ex  parte  Atkin- 
son (13  ClkJ.  64),  to  the  effect  that  a  wife  may  acquire  a  separate 
domicile,  so  as  to  take  proceedings  against  her  husband  for 
divorce,  was  not  necessary  for  the  decision  of  the  case ;  and  the  only 
authority  referred  to  in  support  of  it  is  a  dictum  of  Sir  Robert 
Phillimore  in  Le  Sueur  v.  Le  Sueur  (L.R.  1  Prob.  Div.  139).  It  is 
true  that  that  learned  judge  did  say  that  he  was  disposed  to  assume 
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that  desertion  on  the  part  of  the  husband  may  entitle  the  wife, 
without  a  decree  of  judicial  separation/ to  choose  a  new  domicile 
for  herself,  and  he  added,  "In  coming  to  that  conclusion  I  am 
aware  that  I  am  going  a  step  further  than  judicial  decisions  have 
as  yet  gone."  But  at  the  same  time  the  wife  received  no  benefit 
from  the  above  expression  of  opinion,  for  Sir  Robert  Philli- 
HORE  held  that  he  had  no  jurisdiction  over  the  husband  who 
was  the  defendant  in  the  action,  and  who  had  never  acquired  an 
English  domicile.  The  acquisition  of  a  domicile  of  her  own  by 
the  wife  was  therefore  strangely  barren  of  result,  and  her  action 
was  dismissed  Under  these  circumstances  it  does  not  appear  to 
me  that  the  dicta  either  in  the  case  of  Atkinson  or  in  the  case  of 
Le  Sueur  take  us  very  far.  The  Court  has  not  been  referred  to 
any  case  decided  in  the  Transvaal  other  than  the  case  of  Atkin- 
son,  nor,  so  far  as  I  am  aware,  has  the  point  now  before  me  ever 
been  settled  by  the  Supreme  Court  of  the  Cape  Colony.  In  the 
case  of  Whipp  v.  Whipp  (5  C.T.R.  225)  a  wife  applied  to  that  Court 
for  leave  to-sue  her  husband  by  edictal  citation  for  restitution  of 
conjugal  rights ;  the  husband  had  never  been  in  the  Cape  Colony, 
and  the  wife  was  only  temporarily  resident  there  at  the  date  of 
her  petition.  The  Court  refused  to  grant  relief,  and  in  dismiss- 
ing the  application,  the  Chief  Justice  (Sir  J.  H.  de  Villiebs)  re- 
marked that  it  was  uunecess&ry  to  inquire  whether  the  Court 
would  have  been  justified  in  assuming  jurisdiction  if  the  plain- 
tiff had  exchanged  her  Transvaal  domicile  for  a  domicile  in  the 
Cape  Colony.  It  will  be  seen  that  the  point  left  open  in  the  case 
of  Whipp  V.  Whipp  is  the  very  point  which  it  is  necessary  to 
decide  in  this  motion.  In  the  Cape  Eastern  Districts'  Court  a 
cAse  was  heard  in  1885,  the  decision  of  which  throws  some  light 
upon  the  question  under  consideration  (see  Mason  v.  Mason, 
4  E.D.C.  330).  The  action  was  brought  by  the  wife  for  restitu- 
tion of  conjugal  rights;  the  husband  had  due  notice  of  the  proceed- 
ings, but  did  not  appear  to  question  the  jurisdiction  of  the  Court 
The  parties  had  been  married  in  the  Cape  Colony,  which  was 
their  domicile ;  but  they  afterwards  removed  to  Natal.  The 
husband  being  unsuccessful  there,  sent  his  wife  and  children 
back  to  the  Cape  Colony,  while  he  himself  went  to  the  Free 
State,  where  they  subsequently  joined  him.*   There  he  got  into 
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difficulties  and  absconded;  and  the  plaintiff  and  her  children 
returned  to  their  old  home,  where  they  resided  until  the  hearing 
of  the  action.  Under  these  circumstances  the  Court  granted  the 
wife  the  decree  which  was  asked.  It  will  be  noticed  that  the 
plaintiff  in  that  case  brought  her  action  in  a  Court  of  the  country 
where  both  she  and  her  husband  were  domiciled  at  the  date  of 
marriage,  and  to  which,  at  each  rebuff  of  fortune  her  husband  sent 
back  his  wife  and  family.  Indeed,  the  majority  of  the  Court  held 
that  upon  tlie  facts  there  was  not  sufficient  proof  of  abandonment 
by  the  husband  of  his  Cape  domicile,  and  that  both  spouses  were 
therefore  in  law  still  domiciled  within  the  jurisdiction  of  the* 
Court.  What  makes  the  case  interesting  is  the  fact  that  Mr.* 
Justice  Shippard  was  of  opinion  that  the  husband  had  abandoned 
his  Cape  domicile.  After  a  long  and  elaborate  review  of  the 
authorities,  he  came  to  the  conclusion,  mainly  upon  the  authority 
of  Rodenburg  (C.  1,  tit.  2,  sec  1)  that  the  husband  was  a  vaga- 
btindus,  and  that,  therefore,  his  wife  did  not  lose  her  domicile  by 
reason  of  his  departure.  He  concurred  in  granting  the  decree, 
and  apparently  founded  his  opinion  that  the  Court  had  juris- 
diction on  the  view  that,  the  wife  was  domiciled  in  the  Cape 
Colony,  and  the  husband  had  no  domicile  at  all.  The  term 
vtigabundus  was,  as  the  learned  Judge  pointed  out,  known  only 
to  the  later  civilians,  and  is  defined  as  being  the  description  of 
one  " cui  nee  ceHina  domicUium  nee  constana  hahitatio  eat"  I 
regret  that  in  the  time  at  my  disposal  I  have  not  been  able  to 
have  any  access  to  a  copy  of  Rodenburg ;  but  I  should  be  sur- 
prised to  find  that  he  went  so  far  as  to  assert  that  the  wife  of  a 
vagabundua  not  only  retained  the  earlier  domicile  of  her  husband, 
but  could  acquire  any  new  one  she  chose.  Certainly  the  decision 
of  Mr.  Justice  Shippard  does  not  go  that  length,  and  does  not 
cover  the  case  now  before  the  Court.  It  is  one  thing  to  say 
that  a  wife,  abandoned  by  a  husband  who  is  a  vagabundtLS, 
is  not  bound  to  accept  any  new  domicile  which  he  may  ultimately 
acquire ;  it  is  quite  another  thing  to  say  that  such  a  wife  not 
only  retains  the  domicile  which  she  had  in  common  with  her 
husband  when  he  left  her,  but  may  acquire  any  other  one  she 
pleases  so  as  to  enable  her  to  sue  him  in  the  Courts  of  the  new 
domicile.    So  much  for  the  cases  in  the  Transvaal  and  the  Cape 
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Colony;  they  none  of  them  seem  to  settle  the  question  now 
before  the  Court.  The  case  of  Burnett  v.  Burnett  (12  C.L.J. 
14),  which  was  decided  by  the  High  Court  of  the  Orange  Free 
State,  however,  is  entirely  in  point,  and  it  is  in  favour  of  the 
contention  of  the  petitioner.  There  the  parties  had  been  married 
at  Grahamstown,  in  the  Cape  Colony ;  the  husband  deserted  the 
wife  immediately  after  the  marriage  ceremony,  and  never  lived 
with  her.  She  heard  that  he  had  left  the  Colony,  but  was 
ignorant  of  his  whereabouts.  The  wife  removed  to  Bloemfontein 
with  her  parents,  and  made  her  home  there.  Some  five  years 
after  the  marriage  she  sued  her  husband  by  edict  for  restitution 
of  conjugal  rights,  and  the  Court  by  a  majority  granted  a  decree. 
In  that]  case,  as  in  this,  the  husband  had  never  resided  within 
the  jurisdiction  of  the  Court  to  which  the  wife  applied  for  relief. 
The  Chief  Justice  (Mr.  de  Villiebs)  based  his  decision  upon  the 
fact  that  the  wife  was  domiciled  within  the  jurisdiction,  and 
that  the  Court  had  a  right  to  decide  upon  the  status  of  any 
person  so  domiciled;  he  further  pointed  out  that  a  contrary 
view  might  in  many  cases  leave  a  wife  without  a  remedy,  and 
allow  a  deserting  husband  to  take  advantage  of  his  own  wrong. 
This  view  of  course  involved  the  assumption  of  what  appears  to 
me  the  very  question  to  be  decided,  namely,  that  a  wife  could 
acquire  a  new  and  separate  domicile  from  that  of  her  husband. 
And  the  very  important  point  whether  a  decree  founded  on 
jurisdiction  so  assumed  would  receive  extra-territorial  recogni- 
tion does  not  seem  to  have  been  considered.  Mr.  Justice  Steyn 
adopted  the  view  that  a  deserted  wife  was  not  bound  to  follow  the 
domicile  of  her  husband,  and  came  to  the  conclusion  that,  if 
that  were  so,  then  such  a  wife  ought  also  to  have  the  right 
to  change  her  domicile  at  will.  He  added  that  he  would  not 
have  arrived  at  that  conclusion  on  his  own  authority,  but  was 
justified  by  finding  that  Bishop  held  the  same  view.  Now 
Bishop  is  an  American  writer,  and  Story  (Conflict  of  Laws,  sec. 
46,  note  7)  states  broadly  that  the  American  Courts  have  held 
that  when  the  relations  of  husband  and  wife  become  adverse, 
her  domicile  may  become  difierent  from  his — at  least,  so  as  to 
allow  her  to  file  a  bill  of  divorce.  But,  if  I  may  venture  to  say 
80,  it  does  not  by  any  means  follow  that  the  American  view 
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of  jurisdiction  in  matters  of  divorce  should  be  accepted  by  a 
Court  administering  Roman-Dutch  law.  Mr.  Justice  McGregor 
delivered  a  dissenting  judgment,  in  which  he  quoted  a  large 
number  of  authorities,  and  came  to  the  conclusion  that  the 
Court  had  no  jurisdiction  in  the  matter.  In  deciding  whether  or 
not  the  decision  of  the  Free  State  Court  should  be  followed,  not 
much  avSsistance  is  to  be  derived  from  the  text-books.  As 
already  pointed  out,  the  writers  on  Roman-Dutch  law  clearly 
lay  down  that  the  domicile  of  the  husband  is  the  domicile  of  the 
wife  ;  and  I  am  not  aware  of  any  authority  which  states  that  a 
wife  may  acquire  a  new  domicile  under  such  circumstances  as 
exist  in  this  case.  Neither  Voet,  Kersteman,  nor  any  of  the 
books  cited  go  that  length.  But  I  Ciinnot  overlook  the  fact 
that  if  this  Court  assumed  jurisdiction  in  cases  of  this  kind  its 
decrees  would  in  all  probability  receive  no  extra-territorial  recog- 
nition. Savigny  (sec.  379)  lays  down  the  rule  that  it  is  only  at 
the  domicile  of  the  husband  that  a  true  jurisdiction  for  a  divorce 
is  established.  And  Bar  (sec.  173)  says  that  a  decree  of  divorce 
pronounced  by  any  other  judge  than  a  judge  of  the  domicile  or 
nationality  is  to  be  regarded  in  all  other  countries  as  inoperative ; 
the  context  shows  that  by  domicile  there  he  means  the  domicile 
of  both  spouses,  which  can  only  be  the  domicile  of  the  husband. 
Nor  have  I  any  ground  for  thinking  that  the  English  Courts 
would  recognise  such  decrees.  And  it  is  in  the  highest  degree 
inadvisable  that  decrees  of  divorce  should  be  lightly  pronounced 
for  what  they  are  worth  in  the  country  where  they  are  given, 
without  regard  to  whether  they  will  be  recognised  extra-terri- 
torially  or  not.  If  that  were  done,  it  might  follow  that  in  one 
country  two  persons  might  be  legally  obliged  to  live  together, 
while  in  another  country  their  doing  the  very  same  thing  would 
be  not  only  illegal  but  immoral.  It  seems  to  me  by  far  the  lesser 
of  two  evils  to  disappoint  the  desire  of  a  woman  like  the  appli- 
cant, whose  case  appears  a  hard  one,  and  whose  bond'fides  I  have 
no  reason  to  doubt,  than  to  introduce  an  unnecessary  element  of 
uncertainty  into  one  of  the  most  important  relationships  which 
a  man  or  a  woman  can  enter.  The  question  is  surrounded  with 
difficulty ;  but  if  I  had  any  hesitation  as  to  what  my  decision 
should  be,  that  hesitation  would  be  almost  entirely  removed  by 
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a  consideration  of  the  views  expressed  by  the  Privy  Council  in 
the  case  of  Le  Mesurier  v.  Le  Mesurier  (App.  Cas.  1896,  617). 
The  decision  was  one  upon  Roman-Dutch  law,  and  it  is,  of  course, 
absolutely  binding  upon  this  Court  The  plaintiff  had  resided 
nearly  ten  years  in  Ceylon,  where  he  was  a  member  of  the  Civil 
Service,  but  he  had  admittedly  not  acquired  a  don^icile  there. 
He  sued  his  wife  for  divorce  on  the  ground  of  adultery,  aUeging 
three  acts,  two  on  board  ship  and  one  in  Ceylon.  The  Privy 
Council  held  on  appeal  that  the  Roman-Dutch  law  did  not  confer 
on  the  Courts  of  Ceylon  divorce  jurisdiction  over  English  resi- 
dents whose  marriage  and  domicile  was  in  England.  It  is  true 
that  in  that  case  the  wife  did  not  attempt  to  set  up  a  domicile 
separate  from  that  of  her  husband ;  but,  in  giving  judgment,  the 
Privy  Council  expressed  the  following  opinion :  "  The  permanent 
domicile  of  the  spouses  within  the  territory  is  necessary  to  give 
to  its  Courts  jurisdiction  to  divorce,  so  that  its  decree  shall 
possess  extra-territorial  authority."  Again,  the  following  was 
laid  down :  *'  According  to  International  Law  the  domicile  for  the 
time  being  of  the  married  pair  affords  the  only  true  test  of 
jurisdiction  to  divorce  their  marriage."  Now,  these  pronounce- 
ments appear  to  me  quite  inconsistent  with  the  view  that  each 
spouse  may  have  a  separate  domicile,  which  would  logically 
follow  if  I  granted  the  present  application.  For  I  do  not  think 
that  the  husband  has  no  domicile,  and  he  would  therefore  have 
one  domicile  while  his  wife  has  another.  The  Privy  Council 
make  the  test  of  jurisdiction  not  the  domicile  of  either  one  of  the 
parties,  but  the  domicile  of  the  married  pair,  that  is  to  say,  the 
domicile  of  the  husband.  Under  all  the  circumstances  I  feel  that 
I  must  hold  against  the  applicant.  But  in  doing  so  I  desire  to 
guard  myself  against  being  taken  to  decide  anything  more  than 
the  legal  point  raised  by  the  special  facts  of  this  case.  I  express 
no  opinion  upon  the  question  of  whether  a  woman  deserted  by 
her  husband,  whether  he  is  a  vagahxindus  or  not,  and  remaining 
at  his  domicile,  would  or  would  not  be  allowed  to  sue  him  by 
edict  for  restitution  of  conjugal  rights  or  for  divorce,  if  such 
actions  were  permitted  by  the  ordinary  law  of  the  domicile.  It 
is  clear  that  any  Court  would  be  very  slow  to  find  that  there  had 
been  a  change  of  domicile  on  the  part  of  a  man  who  had  wrong- 
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fully,  or  for  the  purpose  of  defeating  the  rights  of  his  wife,  re- 
moved from  his  home  and  settled  in  another  country.  The  maxim 
ubi  uxor  ibi  domus  would  under  such  circumstances  be  pressed 
to  its  furthest  legitimate  extent.  I  also  wish  to  guard  myself 
against  being  understood  to  say  that  there  are  no  matrimonial 
disputes  which  can  be  settled  at  the  suit  of  a  wife  in  a  country 
where  her  husband  has  no  domicile.  Questions  of  alimony  and 
questions  of  judicial  separation  may  stand  upon  a  different 
footing  from  questions  of  divorce ;  and  so  also  may  the  question 
of  nullity  of  marriage.  Lastly,  I  desire  to  express  no  opinion 
upon  the  moot  point  whether  the  word  domicile,  as  used  in 
matrimonial  matters,  should  bear  exactly  the  same  meaning  as  it 
does  in  other  matters.  The  judgment  of  Chief  Justice  KoTZE  in 
Weafherly  v.  Weatherly  (Kotzes  Rep..  1877-81,  p.  76)  upon  that 
question  will  repay  peiiisal.  He  decided  to  assume  jurisdiction 
in  a  case  of  divorce  by  reason  of  adultery  where  the  husband 
had  not  acquired  a  Transvaal  domicile  in  the  strict  sense  of  that 
word.  Both  parties  were  within  the  jurisdiction,  the  plaintiff, 
the  husband,  had  resided  for  several  years  in  the  Transvaal 
without  abandoning  his  English  domicile,  and  the  mi.sconduct 
was  alleged  to  have  been  committed  in  this  country.  The  judg- 
ment, which  is  a  long  one,  went  exhaustively  into  the  authorities, 
but  it  was  delivered  before  the  Privy  Council  decision  in  Le 
Mpsuriers  case.  All  I  decide  now  is  that  a  woman  who  was 
domiciled  outside  the  Transvaal  when  her  husband  deserted  her, 
and  whose  husband  never  had  a  domicile  in  the  Transvaal,  can 
not  come  into  this  country  and  acquire  such  a  domicile  as  will 
enable  her  to  sue  him  in  his  absence  for  malicious  desertion. 
Such  a  decision  may  in  a  few  cases  operate  hardly,  but  it  will  at 
any  rate  prevent  this  country  being  resorted  to  by  women  who 
desire  to  acquire  a  domicile  here  merely  in  order  to  take  pro- 
ceedings against  their  husbands. 
The  petition  must  be  dismissed. 

Applicant's  Attorneys:  Van  Gorlcom  &  Zxvarenstein, 
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H.  YOUNGLESON  v.  R  YOUNGLESON. 

1902.    September  11.    Innes,  C.J. 
Coita, — Default — ArbitrcUum. — Partnenhip, 

Certain  matters  in  dispute  between  partners  haying  been  referred  by 
the  Court  to  an  arbitrator  for  decision,  the  arbitrator  reported  that 
the  irregularities  in  the  partnership  accounts,  which  formed  the 
subject  of  dispute,  were  due  to  the  respondent,  and  he  suggested 
that  the  respondent  should  pay  the  costs.  Ileldt  that  as  there 
was  no  reason  for  going  behind  the  arbitrator's  report^  the  ordinary 
rule,  that  the  losing  party  who  was  in  fault  should  pay  the  costs 
of  the  proceedings,  must  be  followed. 

This  matter  arose  out  of  a  dispute  between  applicant  and 
respondent,  who  had  been  partners.  Applicant  charged  the 
respondent  with  n^jisappropriating  certain  moneys  belonging  to 
the  partnership.  The  respondent  claimed  that  there  had  been  a 
loss  as  the  result  of  the  partnership  transactions,  and  claimed 
from  applicant  reimbursement  of  a  proportionate  share  of  the 
deficiency  paid  by  respondent.  By  consent  of  parties,  the  matter 
was  referred  to  a  receiver  for  investigation  and  report.  The 
final  report  of  the  liquidator,  Mr.  C.  H.  Smith,  was  brought  up 
for  consideration.  He  reported  that  neither  party  had  sustained 
his  claim  for  damages.  The  report  concluded  as  follows:  "I 
would  suggest  that,  seeing  that  the  greater  fault  lay  with  R. 
Youngleson,  in  that  he  did  commit  irregularities,  although  in  my 
opinion  more  through  ignorance  and  incapability  of  management 
and  book-keeping  than  fraud,  he  should  be  judged  to  pay  the 
arbitration  costs." 

Manfred  Nathan,  for  applicant :  I  apply  for  the  two  reports  of 
the  arbitrator  to  be  made  rules  of  Court,  and  that  respondent  be 
ordered  to  pay  the  costs  of  the  award. 

M,  Campbell'Johnaton,  for  respondent:  I  do  not  object  to 
the  award  being  made  an  order  of  Court,  but  I  object  to  the  costs 
being  paid  by  the  respondent. 

Manfred  Nathan :  I  submit  that  applicant  is  entitled  to  costs. 
The  respondent  has  failed  to  account   to  the  partnership  for 
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▼arious  amounts.  If  these  ahortoomings  on  the  part  of  the  re- 
spondent had  not  taken  place,  applicant  would  not  have  needed 
to  come  to  Court 

M.  CampbelU'ohndon :  If  it  had  only  been  a  question  of 
negligence  applicant  would  be  right.  But  applicant  has  made 
charges  of  fraud  against  reiapondent  He  says  respondent  admitted 
the  charges,  but  respondent,  denies  them.  As  applicant  has 
persisted  in  these  charges  of  fraud,  and  as  the  arbitrator  has  not 
found  that  respondent  had  committed  those  frauds,  the  0»urt 
will  not  give  applicant  costs.  The  costs  should  all  come  out  of 
the  partnershij)  assets.  The  shortcomings  were  only  due  to 
respondent's  lack,  of  business  capacity,  and  applicant  must  have 
known  this,  as  applicant  and  respondent  are  brothers. 

Manfred  Nathan,  in  reply  :  Even  assuming  no  charge  of  fraud 
has  been  made  out,  applicant  is  entitled  to  costs.  The  arbitrator 
only  says  that  he  does  not  find ,  a  fraudulent  intent.  But  it  is 
perfectly  dear  thajb  there  were  shortcomings,  and  that  respondent, 
contrary  to  the  terms  of  the  partnership  deed,  had. retained 
mpneys  belonging  to  the  partnership.  There  are  irregularities, 
and  applicant  ought  nojb  to  be  made  to  suffer  for  them  by  pajdng 
costs.  Applicant,  on  the  facts,  was  entitled  to  make  the  charges 
just  as  in  a  criminal  case.. 

Innes,  C.J.,:  It  is  the  general  rule  that  the  losing  party,  the 
one  who  was  in  fault,  should  pay  the  costs. .  The  arbitrator  has 
come  to  the  conclusion  that  the  irregularities  were  due  .to  respon- 
dent, and  he  suggests  that  respondent  should  pay  the  co^ts-  The 
Court  sees  no  reason  for  going  behind  the  arbitrator's  report 
An  order  will  be  made  that  the  applicant  receive  £197  out  of 
the  partnership.  The  respondent  is  to  receive  £77,  subject  to 
his  paying  the  costs  of  the  application  and  the  arbitrator's  fee  of 
26  guineas. 

Applicant's  Attorney :  P.  C,  Jacobsohn  ;  Respondent's  Attor- 
ney :  /.  Hay  man. 
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BONANZA,   LIMITED,   v.  JOHANNESBURG 

PIONEER  G.  M.  GO.,   LIMITED. 

1902.     September  11.     Innes,  C.J. 

Practice, — Pleading. — Irrelevancy.  —  Striking  cut. — Damages. — Con- 
tributory  negligence. 

The  plaintiff  company,  who  owned  a  mine,  claimed  damages  from  the 
defendant  company,  who  likewise  owned  a  mine,  alleging  that  such 
damage  had  arisen  through  loss  resulting  from  the  negligent  work- 
ing by  defendants  of  their  own  claimis.  F^laintiffs  asserted  that 
they  were  entitled  to  support  from  the  defendant  companjr's  mining 
claims.  Defendants  denied  that  plaintiffs  were  entitled  to  support 
from  their  claims,  and  pleaded  specially,  inter  alioj  that  there  was 
a  notarial  agreement  between  them  and  plaintiffi  whereby  either 
party  was  to  work  oertain  claims  for  the  sole  benefit  of  the  other 
party,  that  in  order  to  carry  out  this  agreement  defendants  were 
allowed  by  plaintiffs  to  remove  certain  specified  pillars,  and  that 
the  plaintiffs  agreed  to  leave  certain  safety  pillars.  It  was  further 
alleged  that  the  parties  undertook  that  in  working  under  this 
agreement  they  should  do  so  entirely  at  their  own  risk  and  respon- 
sibility. Defendants  all^;ed  that  they  had  carried  oat  their  work 
in  a  proper  and  lawful  manner,  and  that,  if  any  damage  was 
caused,  it  was  due  to  the  contributory  negligence  of  plaintifGi. 
A  motion  to  strike  out  the  portions  of  defendants'  plea  relating  to 
.  the  above  agreement,  on  the  ground  of  iiTelevancy,  was  refused. 

Application  was  made  in  this  matter  to  have  paragraphs  3 
and  4  of  the  defendants'  plea  struck  ou£  on  the  ground  of 
irrelevancy,  and  further  to  compel  the  defendants  to  supply  plain- 
atb  with  particulars  of  the  alleged  contributory  negligence  **  or 
other  acts"  as  stated  in  paragraph  6  of  defendants'  plea,  or 
otherwise  to  have  paragraphs  3,  4,  and  6  struck  out  as  the  same 
were  vague,  indefinite,  sjid  calculated  to  embarrass  the  plaintiff 
company  in  its  case. 

The  declaration  was  to  the  following  eflTect : — 
Plaintiff  company  and  the  defendant  company  are  registered 
with  limited  liability  in  this  Colony  and  have  their  respective 
ofiSces  in  Johannesburg ;  the  plaintiff  company  is  owner  of  a  block 
of  daims  situiated  on  the  farm  Turffontein,  Witwatersrand  gold- 
fields  ;  the  defendant  company  is  owner  of  a  block  of  claims  on 
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the  aforesaid  farm,  which  block  of  claims  adjoins  that  of  the 
plaintiff  company ;  the  defendant  company  has  on  its  block  of 
claims  aforesaid  a  certain  shaft  for  the  purpose  of  working  its  said 
claims ;  the  defendant  company  in  the  working  of  its  said  claims 
and  the  carrying  out  of  the  mining  operations  thereon  was  legally 
bound  to  carry  out  its  said  mining  and  working  operations  in  such 
a  manner  as  not  to  cause  any  danger  or  injury  to  the  plaintiff 
company ;  the  defendant  company,  in  or  about  the  months  of  June 
and  July,  1899,  in  disregard  of  its  duty  in  the  premises,  wrongfully 
removed  from  its  said  mine  certain  earth  pillars,  which  it  was 
necessary  to  retain  and  maintain  for  the  support  of  its  said  shaft 
and  of  the  surface  soil  surrounding  the  said  shaft,  including  the 
surface  of  the  plaintiffs'  claim  and  mining  works,  and  otherwise  in 
breach  of  its  said  duty  negligently  worked  the  said  claims  so  as 
to  cause  certain  underground  workings  of  the  plaintiff  company 
to  collapse  and  fall  in,  and  also  to  cause  damage  to  plaintiff  com- 
pany's property,  and  also  to  cause  a  stoppage  in  plaintiff  com- 
pany's mining  operations;  the  amount  of  damage  caused  to 
plaintiff  company  is  £1,500,  wherefore  plaintiffs  ask  for  judg- 
ment for  payment  of  £1,500  as  damages. 

The  defendant  company  pleaded  as  follows : — That  defendant 
company  admits  paragraphs  1,  2,  3,  and  4  of  the  declaration. 
That  the  defendant  company  denies  the  allegations  in  paragraph 
5.  That  (paragraph  3)  on  or  about  the  14th  January,  1898,  the 
defendant  company  and  the  plaintiff  company  entered  into  a 
notarial  agreement  whereby  it  was  mutually  agreed  between  the 
said  two  companies  that  certain  portions  of  the  gold-bearing  reef 
included  in  the  claims  owned  or  held  by  each  of  the  said  two 
companies  respectively ,  and  more  particularly  described  in  the 
said  agreement,  should  be  mined  by  either  of  them  for  such  other's 
sole  benefit.  And  it  was  further  in  the  said  agreement  provided 
that  in  consideration  of  the  rights  thereby  granted  by  the  defen- 
dant company  to  the  plaintiff  company,  as  therein  mentioned,  the 
plaintiff  company  consented  to  allow  the  defendant  company  to 
remove  certain  pillars  therein  mentioned  on  the  eastern  and 
western  boundaries  of  the  defendant  company -s  property ;  that 
the  plaintiff  company  should  be  allowed  to  drive  along  their  south 
boundary  as  herein  mentioned  on  the  condition  that  they  should 
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leave  safety  pillars  10  feet  wide  and  15  feet  long,  40  feet  apart, 
and  that  with  regard  to  the  portion  of  the  defendant  company's 
mine  therein  mentioned.  The  plaintiff  company  having  already 
stoped  out  a  portion  thereof  as  therein  specified^  wliich  portion 
had  been  filled  up  for  the  greater  part,  the  plaintiff  company 
undertook  to  leave  a  safety  pillar  at  each  end  of  the  ground  so 
stoped  at  a  distance  of  140  feet  apart,  and  further  undertook  to 
leave  standing,  immediately  above  their  ninth  level,  safety  pillars 
in  the  balance  of  the  ground  to  be  stoped,  as  shown  on  the  plan 
annexed  to  the  said  agreement,  at  a  distance  of  40  feet  apart,  each 
to  be  10  feet  wide  and  15  feet  long;  that  the  said  agreement 
should  not  confer  any  right  on  either  company,  whereby  the 
turning  to  account  of  either  company's  property  should  be  inter- 
fered with  or  hindered ;  that  neither  company  should  be  held 
responsible  for  any  accident  which  might  happen  to  the  other's 
employes  whilst  carrying  the  object  of  the  said  agreement  into 
effect,  and  generally  the  parties  thereto  undertook  that  in  work- 
ing thereunder  they  should  do  so  entirely  at  their  own  risk 
and  responsibility.  The  defendant  company  craved  leave  to 
refer  to  the  said  agreement  when  produced  for  its  contents.  That 
(paragraph  4)  the  defendant  company  has  since  the  date  of  the 
said  agreement  of  the  14th  January,  1898,  faithfully  and  pro- 
perly carried  on  mining  operations  on  their  claims  in  accordance 
with  the  said  agreement,  and  more  particularly  in  accordance 
with  clauses  7  and  8  of  the  same  above-mentioned.  That  the 
defendant  company  further  denies  the  allegation  contained  in 
paragraph  6  of  the  declaration.  That  the  defendant  company 
baa  always  carried  on  its  mining  operations  in  a  lawful  manner, 
and  if  damages  have  been  suffered  by  plaintiffs  this  has  not  been 
caused  by  defendant  company.  That  (paragraph  6)  alternatively 
the  defendant  company  says  that  the  damage  alleged  to  have 
been  sustained  by  the  plaintiff  company  would  not  have  been  so 
sustained  had  not  the  plaintiff  company  contributed  thereto  by 
its  own  negligent  and  careless  mining  operations  or  other  acta 
That  defendant  company  denies  the  allegations  in  paragraph  7  of 
the  declaration. 

J.  W.  Leonard,  K.C.  (with  him  H,  B.  Papenfus),  .for  the 
plaintiffs'  in  support  of  the  motion. 
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a  (?.  Ward  (with  him  A,  E.  Balfour),  for  the  defendants. 

The  arguments,  which  referred  mainly  to  the  facts,  appear 
sufficiently  from  the  judgment. 

Innes,  C.  J. :  In  this  matter  the  plaintiffs'  case  is  that  they  have 
suffered  loss  through  the  negligent  working  of  defendants*  own 
claims  by  defendants,  and  they  rely  on  the  doctrine  of  law  that  they 
are  entitled  to  support  from  the  defendants'  claims.  The  defendant 
company  denies  the  doctrine  of  law  on  which  the  plaintiff  com* 
pany  relies,  and  says  specially  that  there  was  an  agreement 
between  them  and  the  plaintiffs,  under  which  defendants  are 
not  liable.  Beading  the  plea  as  a  whole,  it  amounts  to  this,  that 
there  had  been  an  agreement  for  the  excavation  of  certain  works. 
In  the  excavation  of  such  works  pillars  were  removed  and 
damage  was  caused  to  plaintiffs,  on  account  of  which  they  claim 
damages.  The  defendants  deny  all  liability,  smd  say  that  if 
damage  was  caused  by  them  it  was  done  in  the  course  of  the 
execution  of  the  said  agreement,  and  that  therefore  plaintiflb 
cannot  complain.  They  say  they  have  done  no  damage  outside 
the  agreement,  if  any  damage  has  been  done  at  all.  I  do  not  see 
how  the  Court  can  strike  out  any  portion  of  these  pleadings  as 
irrelevant.  The  plea  as  a  whole  may  be  good  or  bad  in  law,  but 
the  Court  cannot  consider  that,  as  the  defendants  rely  on  a  special 
contract  of  which  they  contend  that  they  are  entitled  to  take 
certain  advantages.  Mr.  Leonai'd  contendea  that  the  plea  was 
irrelevant  on  the  face  of  it,  but  it  is  impossible  for  the  Court  to 
say  now  whether  this  is  so  or  not.  On  the  face  of  it  the  plea 
appears  to  be  reasonable.  But  one  cannot  decide  that  here.  The 
application  must  be  refused,  with  costs. 

Attorneys  for  Plaintiffs  and  Applicants:  Van  HtUsteyn, 
Fdtham  &  Fry ;  Attorneys  for  Defendants  and  Respondents: 
Hudson  &  Frames, 
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Ex  PABTB  MIDDLEBOBO. 

1902.    September  11.    Innes,  C.J. 

Joiniawtm^ip.— Tranter.— Claim.— Pfvdema^  1902»Me.  27.— 
Dereliet  lands. 

Application  was  made  for  leare  to  traoafer  certain  olaima  from  the 
name  of  X  to  the  names  of  X  and  applicant  jointly,  it  being  alleged 
that  the  claims  belonged  to  applicant  and  X  jointly.  It  appeared 
that  X  was  in  Cape  Town,  and  that  sufficient  efforts  had  not  been 
made  to  find  him.  No  notice  of  the  application  had  been  given  to 
the  Registrar  of  Mining  Rights.  The  Court  refused  to  make  any 
order. 

Sec  27  of  Proclamation  Na  10,  ld02  (Deeds  Registry  Proclamation) 
only  refers  to  derelict  lands. 

This  was  an  application  for  an  order  directing  the  Registrar 
of  Mining  Rights  of  the  Transvaal  to  transfer  certain  six  claims, 
Noa  509'-14,  situate  on  the  farm  Luipaard's  Vlei  (Du  Toit's 
portion),  from  the  name  of  C.  M.  de  Wet  to  the  names  of  the 
said  C.  M.  de  Wet  and  applicant. 

Applicant  alleged  in  his  petition  that  the  six  claims,  registered 
in  the  name  of  the  said  de  Wet  oidy,  were  really  jointly  owned 
by  applicant  and  de  Wet;  that  the  said  de  Wet  had  disappeared, 
and  applicant  was  unable  to  trace  his  whereabouts. 

Manfred  Nathan,  for  applicant. 

[Innes,  C. J. :  Has  notice  been  given  to  the  Registrar  of  Min- 
ing Rights?] 

It  is  not  necessary,  according  to  Transvaal  Proclamation  No. 
10, 1902.  I  refer  to  sees.  27  and  29  of  the  Proclamation  (Deeds 
Registry  Proclamation). 

[Innes,  C.J. :  The  sections  only  refer  to  cases  where  the  title 
is  dear.] 

I  submit  that  that  is  so  in  this  case,  and  that  this  case  is 
covered  by  sec,  27  of  the  Proclamation.  We  only  ask  for  a  rule 
nisi. 

[Innes,  O.J. :  No,  your  petition  asks  for  an  order  on  the 
Registrar  of  Mining  Rights.] 

The  section  refers  to  persons  who  are  absent  from  the  Trans- 
▼aal,  and  we  do  not  know  where  de  Wet  is. 
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Innes,  C.J. :  In  this  case  the  petition  alleges  that  de  Wet  is 
in  Cape  Town,  and  asks  the  Court  to  make  an  order  behind  de 
Wet's  bfiu^k.  I  fail  to  see  how  this  position  can  be  supported.  If 
de  Wet  were  in  Johannesburg,  applicant  would  have  to  bring  an 
action.  Mr.  Nathan  contends  that  this  application  is  covered  by 
sec.  27  of  the  Proclamation  No.  10,  1902,  but  that  section  only 
refers  to  derelict  lands.  Moreover,  I  am  not  satisfied  that 
sufScient  efforts  have  been  made  to  find  de  Wet.  There  will  be 
no  order. 

Applicant's  Attorney:  H,  J,  Filmer. 


Ex  PARTE  STEYN. 
1902.     September  16.     Innes,  C.J. 
Practice, — Intet*dict, — Transfer, — Claim, — Partnership, 

It  is  desirable,  in  all  cases  where  an  interdict  is  asked  to  restrain  the 
transfer  of  land,  that  proper  notice  should  be  given  to  the  parties 
interested,  and  to  the  Registrar  of  Deeds. 

Applicant  was  in  partnership  with  one  Selfe,  and  in  1898  Selfe  and 
applicant,  out  of  partnership  funds,  bought  a  claim,  which  was 
registered  in  the  name  of  Selfe  only.  Thereafter  Selfe  sold  the 
claim  to  one  Newman,  who  received  from  Selfe  a  power  of  attorney 
to  transfer,  together  with  all  other  documents  necessary  to  transfer. 
Newman  was  on  the  point  of  taking  transfer.  A  rule,  operating 
as  a  provisional  interdict,  was  granted  restraining  Newman  from 
taking  transfer  of  the  claim,  pending  action  to  be  instituted  by 
applicant  against  Selfe. 

.  This  was  an  application  for  an  interdict  to  restrain  transfer 
of  certain  property. 

The  petition  of  applicant,  a  farmer,  residing  ^t  Germiston, 
showed  that  abou^he  year  1898  the  applicant  and  one  Robert 
A.  Selfe  were  in  partnership  as  wholesale  liquor  merchants,  and 
carried  on  their  business  at  Driefontein,  in  the  Boksburgdisbrict. 
That  in  the  same  year,  and  out  of  the  business  funds,  applicant 
and  the  said  Robert  Selfe  bought  from  one  Dufty  clum  No.  7,088, 
situate  on  the  farm  Driefontein  No.  148,  Witwatersrand  district, 
with  stand  thereon  No.  312,  jointly  and  in  equ%I  .sbaree  for  the. 
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ram  of  £40.  That'  tiunsfer  of  the  said  claim  and  stand  was 
made  in  the  sole  name  of  the  said  Robert  Selfe.  That  the  said 
Robert  Selfe  has  sold  to  one  H.  Newman,  of  Johannesburg,  the 
whole  of  the  said  daim  and  stand  without  the  knowledge  and 
consent,  and  against  the  wish,  of  applicant,  and  has  signed  the 
necessary  power  of  attorney  to  pass  transfer  and  the  declaration 
of  seller,  all  of  which  documents  the  applicant  has  seen,  and  the 
said  Robert  Selfe  is  on  the  point  of  giving  transfer  of  the  whole 
said  claim  and  stand.  That  the  present  address  and  movements  of 
the  said  Robert  Selfe  are  unknown  to  the  applicant,  but  applicant 
saw  him  in  Johannesburg  during  last  week,  when  he  informed 
him  that  he  intended  going  to  Eamberley.  That  with  the  excep- 
tion of  the  remaining  undivided  half-share  of  the  said  claim  and 
stand,  the  said  Robert  A.  Selfe  has  to  your  petitioner's  know- 
ledge and  belief  no  fixed  property  in  this  Colony,  and  should  the 
above  transfer  be  effected,  your  petitioner  will  suffer  irreparable 
loss  and  damage,  inasmuch  as  applicant  has  no  security  what- 
soever for  the  protection  of  his  half-share  as  aforesaid.  That 
applicant  intends  instituting  an  action  against  the  said  Robert 
Selfe  for  transfer  of  applicant's  undivided  half-shiire  in  the  said 
claim  and  stand  or  its  value,  but  verily  believes  that  before  such 
could  be  done,  the  said  Robert  Selfe  will  have  passed  transfer  to 
the  said  Newman  or  some  other  third  party  and  applicaiit  will 
be  without  redress. 

Manfred  Nathan,  for  applicant :  This  is  a  clear  case  for  an 
interdict.  One  partner  has  no  right  to  alienate  the  immovable 
property  of  the  partnership. 

[Innes,  C. J. :  Selfe  is  the  dominuSy  and  you  have  allowed 
the  property  to  remain  registered  in  his  name  for  four  year&] 

I  submit  that  one  partner  has  no  right  to  alienate  property 
belonging  to  another  partner  without  his  consent. 

[Innes,  C.J. :  Suppose  that  Selfe  became  bankrupt,  where 
would  the  dominium  be  ?] 

I  admit  it  would  be  in  the  trustee  in  insolvency.  But  here 
there  has  been  no  alienation,  the  transfer  not  having  been  com- 
pleted. We  have  the  right,  a»  against  Selfe,  to  prohibit  the 
tranrfer. 

[Ixnw,  C.JL :  Why  haa  no  notice  been  given  to  Newman  ?] 
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I  am  instructed  to  inform  your  lordship  that  transfer  will  in 
all  probability  be  passed  to-day.  The  affidavit  was  only  made 
yesterday. 

Innes,  C. J. :  It  is  desirable  in.  all  these  cases,  that  notice 
should  be  given  to  the  parties  interested,  and  to  the  Registrar  of 
Deeds.  There  is  too  great  a  tendency  to  make  application  of 
this  kind  without  notice,  and  notice,  where  possible,  should 
always  be  given.  In  this  case  I  am,  however,  satisfied  that  there 
was  no  time  to  give  notice.  I  am  not  expressing  any  opinion 
now  on  the  merits  of  the  case  before  me.  The  Court  will  grant 
a  rule  nm,  to  be  served  on  Newman  and  on  the  Registrar  of 
Mining  Rights,  calling  upon  Newman  to  show  cause  why  the 
interdict  should  not  be  granted.  The  rule  is  to  operate  as  a  pro- 
visional interdict  in  the  meanwhile,  and  to  be  returnable  on 
24th  September,  1902. 

Partea,  there  being  no  cause  shown,  the  rule  was  made 
absolute. 

Applicant'^  Attorney :  C.  H,  Meyer. 


GLOBE    ADVERTISING    CO.    v.    TOWN 

COUNCIL    OF    JOHANNESBURG. 

1902.     September  19.     Innes,  C.J. 

Practice. — Interdict, — Spoliaium. — Columns. — Proclamation  39,  1902, 
secM.  9,  10,  11. 

Applicants  had  entered  into  an  agreement  with  the  late  Sanitary  Board 
of  Johannesburg,  whereby  applicants  obtained  the  right  to  erect 
columns  for  advertising  purposes  in  the  streets  of  Johannesburg. 
The  agreement  was  originally  for  five  years,  with  the  right  to 
renew  tor  another  five  years.  On  February  26,  1902,  applicants, 
by  letter  addressed  to  the  present  Johannesburg  Town  Council 
(in  whom  the  streets  under  the  jurisdiction  of  the  late  Sanitary 
Board  had  become  vested),  purported  to  renew  their  agreement 
for  five  years.  The  Town  Council  replied,  refusing  to  reoogniae 
the  validity  of  the  agreement,  and  calling  on  applicants  to  remove 
columns  already  erected  from  the  streets.    This  applicants  declined 
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to  do.  The  Town  Council  then,  after  notice,  be^an  to  remore  the 
columns  from  the  streets.  An  interdict  was  granted,  pending 
action  for  declaration  of  applicants'  rights  and  damages,  restrain- 
ing the  Town  Council  from  removing  the  pillars  in  question. 

This  was  an  application  for  an  interdict  to  restrain  the 
Johannesburg  Town  Council  from  removing  certain  columns. 
The  petition  of  Pierre  Comeille  Baerveldt  and  Alexander  Eckart 
Beckmann,  acting  herein  in  their  capacity  as  two  of  the  directors, 
and  Johan  Ludwig  Schooler,  in  his  capacity  of  secretary  for  the 
time  being  of  the  Globe  Advertising  Company,  Ltd.,  being  a 
company  formed  with  limited  liability  in  accordance  with  the 
limited  liability  laws  of  this  Colony,  having  its  head  office 
and  carrying  on  its  business  at  Johannesburg,  was  as  follows : — 

(1)  That  your  petitioners  are  respectively  two  of  the  directors 
and  the  secretary  of  the  aforesaid  company,  and  have  been  duly 
authprised  to  make  this  application  by  virtue  of  resolution  of 
the  Board  of  Directors  of  the  said  company,  passed  at  a  meeting 
of  the  said  Board  of  Directors  at  Johannesburg,  on  the  15th 
September,  1902. 

(2)  In  April,  1897,  the  then  Sanitary  Inspector  of  Johannea- 
burg-  entered  into  an  agreement  with  Mr.  A.  Eckart  Beckmann,' 
granting  him  the  right  to.  erect  columns  or  kiosks  for  advertising 
purposes  in  the  streets  of  Johannesburg. 

(3)  That  the  said  agreement  was  thereafter  on  the  13th 
March,  1899.  duly  ceded  by  the  said  Eckart  Beckmann  to  your 
petitioners'  said  company,  which  is  still  the  legal  holder  thereof 
and  of  the  rights  thereunder  granted. 

(4)  In  accordance  with  the  provisions  of  the  said  contract, 
certain  fifty  advertising  columns  were  erected  by  the  company 
in  various  places  in  the  streets  of  Johannesburg,  the  positions  of 
which  had  been  approved  by  the  then  Town  Engineer  in  terms 
of  clause  1  of  the  said  agreement. 

(5)  From  clause  4  hereof  it  will  appear  that  the  said  agree- 
ment was  entered  into  for  a  period  of  five  years,  reckoned  from 
the  date  thereof,  that  is,  April  18,  1897,  and  in  terms  of  clause 
8  thereof  the  right  was  granted  to  renew  the  same  for  a  further 
period  of  five  years,  and  in  accordance  therewith  the  said  com- 
pany, by  letter  addressed  to  the  Johannesburg  Town  Council  on 
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Fel^ruary  21, 1902,  notified  tKe  latter  that  they  exercised  their 
right  to  extend  the  contract  for  another  period  of  five  years  from 
April  18, 1902, 

(6)  To  the  foregoing  notification  the  Town  Council  of 
Johannesburg  replied  refusing  to  recogfdse  the  validity  of  the 
safd  contract,  and  calling  upon  petitioners'  company  to  remove 
the  said  columns  from  the  streets,  which,  however,  the  company 
huve  declined  to  do. 

(7)  On  April  18, 1902,  the  company,  in  terms  of  clause.  5  of 
the  contract,  tendered  the  Town  Council  the  sum  of  £25,  being 
for  the  renewal  of  the  contract  in  respect  of  the  aforementioned 
fifty  columns,  but  this  sum  the  Town  Council  refused  to  accept 

(8)  In  accordance  with  its  threatened  action  to  remove  the 
said  columns,  the  Johannesburg  Town  Council  has  wrongfully 
and  unlawfully  caused  some  of  the  columns  to  be  taken  down, 
and  has  threatened  to  proceed  with  the  taking  down  of  the 
remaining  columns,  and  to  remove  the  same  to  the  Municipal 
compound. 

(9)  The  said  company  intends  instituting  an  action  in  this 
Court  against  the  Johannesburg  Town  Council  for  declaration  of 
rights  in  respect  of  the  hereinbefore  referred  to  agreement  of  the 
18th  April,  1897,  and  for  damages  by  reason  of  the  taking  down 
of  some  of  the  columns  as  above  stated.  Petitioners  pray  for  an 
order  to  operate  as  an  interdict  pending  the  said  action,  restrain- 
ing and  interdicting  the  Town  Council  from  taking  down  and 
removing  or  causing  to  be  taken  down  and  removed  any  of  the 
above-mentioned  columns. 

The  answering  afiidavit  of  one  Lionel  Curtis  was  as  follows : 

(1)  I  am  Acting  Town  Clerk  of  the  Municipality  of  Johannes- 
burg. 

(2)  I  have  read  the  petition  of  the  applicants  and  annexures 
thereto. 

(3)  The  agreement  of  18th  April,  1897,  referred  to  by  the 
petitioners  is  one  between  the  late  Ge'zondheids  Comity  of  Johan- 
nesburg and  Alexander  Eckart  Beckmann. 

(4)  The  existing  Town  Council  of  Joliannesburg  is  a  body 
constituted  under  Proclamation  16  of  1901,  and  neither  in  that 
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Proclamation  nor  in  any  other  proclamation  or  law  is  it  con- 
stituted the  legal  successor  of  the  late  OezQndheids  Comity  or 
of  the  late  Stadsraad. 

(5)  The  Town  Council,  in  pursuance  of  the  powers  vested  in 
it  under  sec  10  of  Proclamation  39  of  1902,  has  cancelled  the 
permission  (if  any)  obtained  for  erection  of  certain  advertising 
columns  belonging  to  the  applicants  in  the  streets  of  Johannes- 
burg, and  called  on  the  applicants  to  remove  the  same. 

(6)  The  applicants  haye  refused  to  remove  the  said  columns, 
and  have  failed  to  send  to  the  respondents  any  claims  for  com- 
pensation in  terms  of  sec.  11  of  the  said  Proclamation,  and  con- 
sequently the  respondents,  in  pursuance  of  the  powers  vested  in 
them  under  the  said  sec.  10  of  the  said  Proclamation  39  of  1902, 
have  proceeded  to  remove  the  said  columns  at  the  expense  of 
applicants. 

In  reply,  the  affidavit  of  Pierre  Corneille  Baerveldt  submitted 
that  paragraph  4  of  Lionel  Curtis's  affidavit  was  a  question  of 
law  for  the  decision  of  the  Court.  As  to  paragraph  5  of  that 
affidavit,  he  denied  that  the  Town  Council  was  legally  constituted 
or  entitled  to  interfere  with  the  applicant  company's  property  or 
rights,  and  he  denied  that  the  Town  Council  had  the  powers 
suggested  in  the  said  paragraph. 

The  main  question  at  issue  was  the  construction  of  sees.  9, 10, 
and  11  of  the  Proclamation  (No.  39  of  1902),  constituting  the 
Town  Council  -of  Johannesburg.  It  was  the  contention  of  the 
Town  Council  that  the  columns  in  question  were  included  in  sec 
9,  which  was  €ts  follows  :  "  In  all  cases  in  which  permission  has 
been  obtained  under  regulations  or  otherwise  from  the  late  Stads- 
raad or  its  predecessors  to  erect  colonnades,  balconies,  verandahs, 
or  other  projections  or  wires  over  any  street,  or  to  lay  down  pave- 
ments, kerbing,  or  gutters,  or  acquire  openings  in  or  rights  under 
pavements,  or  to  acquire  any  other  right  in  any  portion  of  any 
street  within  the  Municipality,  and  no  work  has  at  the  date 
hereof  been  done  or  executed  under  or  by  virtue  of  such  per- 
nlission,  the  same  shall  as  from  the  date  hereof  lapse  and  deter- 
mine." 

Seicard  Since,  K,C.  (with  him  Alfred  C6hn\  for  applicants : 
We  allege  that  the  pillars  are  in  our  possession.    There  can  be 
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no  interference  by  the  Town  Ck>uncil,  or  by  any  other  person, 
with  our  rights,  without  legal  proceedings. 

J.  W,  Leonard,  K.C.  (with  him  H.  B.  Papenfua),  for  re- 
spondents: We  contend  that  the  applicants  are  no  more  in 
possession  than  they  are  in  possession  of  a  lamp-post 

Sewa/rd  Brice,  K.C:  We  had  permission  to  put  up  these 
pillars,  and  to  retain  them  under  our  concession,  We  have  the 
right  to  use  them  in  certain  ways,  and  it  is  only  in  certain 
defined  cases  that  we  are  compellable  to  f  emove  them  on  request. 
The  material  clauses  of  the  General  Powers  Proclamation  (No. 
39  of  1902)  are  numbers  9, 10,  and  11.  Minute  attention  must 
be  paid  to  the  exact  construction  of  each  of  these  clauses.  But, 
apart  from  the  construction  of  these  three  clauses,  we  wish  to 
submit  that  we  deny  the  validity  of  the  Proclamation  as  a  whole. 
I  do  not,  however,  think  I  can  properly  go  fully  into  that  matter, 
the  question  of  validity,  which  is  of  the  most  extreme  import- 
ance, on  what  is  merely  an  interlocutory  application.  In  a  case 
of  this  kind — which  is  really  one  of  spoliation,  apart  altogether 
from  the  alleged  rights  claimed  by  the  Town  Council — ^they  had 
no  right  to  take  the'  high-handed  proceedings  they  did,  without 
first  having  had  their  rights  defined  in  a  Court  of  law. 

[Innes,  C. J. :  The  law  is  clear  if  this  is  a  case  of  spoliation. 
That,  of  course,  is  the  point.] 

I  am  in  a  position  to  show  that  it  amounts  to  spoliation. 

[Innes,  C.  J. :  On  their  oym  ground  ?] 

On  ground  leased  to  us.  Lease  should  go  before  purchase. 
We  have  an  agreement  giving  us  occupation  of  certain  defined 
spaces. 

[Innes,  C.J. :  In  the  streets  ?] 

In  the  streets  of  Johannesburg— not  the  streets  of  the  Town 
Council. 

[Innes,  C.J. :  Take  it  that  the  contract  had  expired.  If  five 
years  had  elapsed,  and  there  had  been  no  renewal — would  it 
have  been  a  case  of  spoliation  ?  What  is  the  position  you  take 
up  ?    The  Town  Council  say  this  contract  no  longer  exists.] 

They  say  the  existing  Town  Council  is  not  the  successor  of 
the  late  Stadsraad.    That,  however,  does  not  assist  themi    They 
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are  a  new  body  coming  into  the  property,  and  taking  the  liabili- 
ties of  the  late  Stadsraad.  They  have  recognised  the  existence 
of  the  agreement  by  cancelling  it  They  used  the  word  '*  cancel" 
It  IB  not  a  question  of  permission.  We  have  obtained  per- 
mission. Their  position  is  not  arguable;  see  Crause  v.  Ryerebach 
(2  K  50).  It  is  unnecessary  to  go  into  the  question  of  owner- 
ship. See  also,  as  to  the  question  of  constitution,  White  dk 
Tucker  v.  Rudolf  (1  K  115).  That  was  also  a  case  of  spoliation, 
where  there  was  an  illegal  order  of  entry,  and  it  was  held  that 
the  rule  spcliatus  ante  omnia  restituendue  est  applied.  In  that 
case  there  was  no  question  of  Ixyixd  fides.  The  property  had 
been  seized.  The  Court  held  that  it  could  not  go  into  questions 
of  ultimate  right,  and  ordered  the  goods  to  be  restored  at  once. 
Here,  without  going  into  the  other  questions,  I  have  this  case — 
the  Town  Council  is  acting  contrary  to  the  principles  of  Roman- 
Dutch  jurisprudence,  and  contrary  to  the  principles  of  all  civilised 
communities.    They  cannot  constitute  themselves  a  Court. 

[Inkes,  C.J. :  If  sec.  10  of  Proclamation  39  of  1902  applies, 
the  question  of  spoliation  does  not  arise.] 

The  Town  Council  cannot  constitute  itself  judge  in  its  own 
cause.  It  must  go  to  Court  It  is  not  a  local  legislature  with 
full  powers. 

[Innes,  C.J. :  I  would  like  to  hear  you  as  to  the  meaning  of 
sees.  10  and  11  of  Proclamation  No.  39, 1902.] 

I  refer  the  Court  to  the  language  of  the  Privy  Council  in 
Sprigg  v.  Sigcau  (66  L.J.,  P.C.  44 ;  [1897]  A.C.,  238,  particularly 
the  language  of  Lord  Watson  at  p.  247). 

[Innes,  C.  J. :  I  do  not  propose  on  this  motion  to  decide  the 
validity  of  the  Proclamation.  That  can  only  be  decided  in  an 
action  for  declaration  of.  rights.] 

The  respondents  set  up  the  Proclamation. 

[Innes,  C.J. :  It  is  on  the  Statute  Book.  They  are  entitled 
to  put  it  forward.] 

It  is  a  document  on  which  they  rely. 

J.  W,  Leonard,  K.C. :  It  is  not  a  document,  but  a  law. 

Seward  Brice,  K.C. :  It  is  not  a  law  in  the  sense  of  a  law 
passed  when  there  is  a  Legislature. 
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[Inxes,  C.J. :  I  see  you  cliallenge  the  boiid  fides  and  validity 
of  the  Proclamation.  But  we  cannot  go  into  that  matter  now, 
on  an  interlocutory  application.] 

As  to  sec.  9  of  the  Proclamation,  I  submit  the  words  "  or 
otherwise  "  are  limited  to  regulations,  or  mattei-s  in  the  nature 
of  regulations.  They  cannot  apply  to  contracts  of  considerably 
amount. 

[Innes,  C.J. :  What  do  you  say  as  to  the  other  words — "  any 
other  right  in  any  portion  of  any  street "  ?] 

That  might  refer  to  bye-laws. 

[Innes,  C.J.  :•  Or  written  permission  ?] 

Yes ;  a  written  permission  not  amounting  to  a  contract  for 
consideration.  See  Elphinstone  (Interpretation  of  Deeds, pp.  173-4, 
Rule  46 ;  and  his  illustration  on  p.  176).  The  words  "or  other- 
wise "  are  to  be  restricted  to  words  ejusdem  generis.  See  also 
Lee  V.  Alexander  (H.L.  8,  A.C.,  867 ;  and  the  judgments  of  Lord 
Selborne  at  p.  867,  and  Lord  Blackburn  on  pp.  869  and 
870).  We  are  not  within  the  terms  of  the  Proclamation.  The 
general  words  of  the  section  are  limited  to  matters  ejusdem 
generis  as  what  has  gene  before.  But  the  agreement  and  the 
columns  therein  mentioned  are,  I  submit,  not  included.  Coming 
to  sec.  10  of  the  Proclamation,  the  word  "  permission  "  therein 
does  not  refer  to  contracts.  In  the  case  of  contracts,  it  is  a 
question  of  right,  more  than  of  permission.  The  Council  have 
no  power  to  cancel  the  agreement.  The  "  compensation  "  referred 
to  in  sec.  10  is,  under  sec.  11,  only  for  the  bare  value  of  materials. 
Nothing  is  to  be  allowed  for  damages.  If  the  proposition  of  the 
Town  Council  is  to  stand,  they  have  the  power  to  cancel  our 
rights,  and  to  pay  us  merely  the  value  of  pieces  of  old  iron,  not 
worth  removing.  So  far  as  the  Proclamation  refers  to  compen- 
sation, I  submit  there  is  no  power  in  the  prerogative  of  the  King 
to  promulgate  laws  taking  away  people's  rights  without  compen- 
sation. See  as  to  compensation,  under  an  Act  of  Parliament, 
May 01*  of  Tunbridge  Wells  v.  Baird  (H.L.,  1896,  pp.  439-440), 
and  the  judgment  of  Lord  Halsbury  therein..  There  is  always 
provision  for  compensation  in  Acts  of  Parliament,  and  Parliament 
is  supreme.  As  to  the  King's  prerogative,  see  Cavillier  v.  Elwin 
(2   Knapp,  P.C.  78).    That  c&se  contains  a   statement  by  the 
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Master  of  the  Bolls — *'  The  King  has  no  power  to  deprive  a 
subject  of  any  of  his  rights/'  The  King  is  a  branch  of  the  Legisla- 
ture—CarnpfceZi  V.  Hall  (Cowp.  209 ;  20  State  Tr.  239).  Here 
the  Legislature  i^.the  King's  prerogative.  This  Proclamation 
was  not  passed  under  an  Act  of  Parliament.  Everything  in  the 
Tralisvaal  emanates  from  the  King.  The  King's  instructions  are 
supreme  here,  not  the  British  Parliament.  Forsyth  (Cases  on 
Constitutional  Law)  refers  to  cases  of  this  kind.  The  King 
canilot,  any  more  here  than  in  England,  take  away  any  of  his 
subjects'  rights.  The  same  rule  is  laid  down  by  Voet  {1,  4,  7\ 
He  pays  the  Prince  must  give  an  equivalent  value  for  what  he 
.exptopriates.  I  prefer  in  this  case  to  say  that  Proclamation  No. 
39,  1902,  is  valid.  But  it  is  valid  only  if  our  rights  are  not 
included  in  it.  I  submit  that  the  Court  will  construe  the  Pro- 
damnation  so  as  to  make  it  a  valid  document.  If  it  be  construed 
so  as  to  be  valid,  our  rights  cannot  fall  within  it 

J.  W.  Leonard,  K.C:  A  number  of  side  issues  have  been 
inftroduced  by  applicants,  with  which  I  decline  to  deal.  We 
contend  that  Proclamation  No.  39,  1902,  is  a  law.  It  is  not 
necessary  to  go  behind  that  point.  Wchave  to  deal  accordingly 
with  the  question  whether  the  Council  are  acting  within  their 
legal  rights.  The  Proclamation  is  a  law  passed  by  the  only 
Legislature  which  now  exists.  If  there  is  no  law,  the  position 
taken  up  by  the  applicants  is,  on  the  face  of  the  documents, 
untenable.  There  was  no  ratification  by  the  Executive  Council 
of  this  state  of  the  concession.  The  concession  was  granted  by 
the  Stadsraad  as  far  as  the  rights  of  the  Stadsraad  reached, 
but  it  required  to  be  ratified  by  the  Executive'  Council  of  the 
late  South  African  Bepublic,  and  the  agreement  between  Mr. 
Beckmann  and  the  Town  Council  has  not  been  so  ratified. 

Seward  Brice,  K.C:  There  is  an  indorsement  on  it  The 
indorsement  is  signed  by  Mr.  J.  Z.  de  Villiers,  the  then  burgo- 
master, who  was  a  Government  official. 

J.  W.  Leonard,  K,G. :  The  burgomaster  had  no  authority  to 
alter  the  document,  and  I  submit  the  Stadsraad  or  Sanitary 
Board  of  Johannesburg  had  no  power  to  grant  it.  The  other 
side  say  that  the  Proclamation  does  not  cover  the  case,  and  refer 
to  the  use  of  the  word  "  otherwise  "  in  section  9  as  showing  no 
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jurisdiction.  The  law  was  not  intended  to  apply  otherwise  than 
to  rights  derived  by  virtue  of  regulations  passed  by  them. 
There  is  nothing  to  prevent  a  plain  construction  of  the  words  in 
accordance  with  the  English  language.  There  can  be  no  doubt 
that  the  Town  Council  have  every  right  to  take  action  in  the 
matter.  Assuming  that  the  late  Stadsraad  were  still  in 
existence,  then  there  would  have  been  a  right  to  renew  the 
agreement  after  the  lapse  of  five  years. 

[Innes,  C.J. :  When  the  law  gives  the  Town  Council  the  right 
to  take  away  people's  property  without  adequate  compensation, 
its  provisions  must  be  looked  into  very  carefully.  Supposing 
that  the  contract  involves  thousands  of  poimds,  it  will  be 
difficult  to  believe  that  the  Legislature  would  take  it  away 
without  compensation.] 

I  admit  that  the  Proclamation  may  in  some  cases  prove 
harsh.  But  it  has  to  be  construed  in  the  ordinary  sense  of  the 
English  language.  The  object  of  the  clauses  is  to  give  the  Town 
Council  power  to  remove  anything  that  disfigures  or  defaces  a 
structure  or  street. 

[Innes,  C.J. :  Clause  9  appears  to  give  very  drastic  powers.] 

If  there  was  a  contract  it  extended  only  over  a  period  of 
five  years,  to  18th  April,  1902.  The  Town  Council  now  in 
existence  is  an  entirely  new  body,  which  has  not  taken  over  the 
liabilities  of  the  old  Stadsraad,  nor  has  it  any  of  its  righta 
Whatever  rights  the  applicants  obtained  could  only  be  renewed 
by  the  body  which  granted  them. 

[Innes,  C.J. :  Should  you  not  have  had  your  rights  tested  in 
a  court  of  law.  If  you  had  removed  all  these  pillars,  and  the 
Court  had  then  decided  in  favour  of  the  applicants,  it  would 
have  been  difficult  to  put  the  pillars  back  into  their  old  positions, 
and  there  would  have  been  a  heavy  claim  for  damagea] 

If  we  have  the  right  to  remove  the  pillars,  we  can  do  it 
summarily  under  section  10.  The  argument  about  spoliation 
accordingly  falls  to  the  ground.  If  the  company  considers  itself 
wronged,  the  remedy  lies  in  an  action  for  damages. 

Sewcurd  Briee,  iT.C,  in  reply :  The  delay  in  such  a  course  as 
instituting  an  action  for  damages  would  be  too  great,  and  there 
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would  be  little  hope  of  the  company  obtaining  damages  after  the 
lapse  of  a  year  or  so.  Such  a  course  would  be  perfectly  im- 
practicable. 

Innes,  C.J. :  It  appears  to  me  that  the  pillars  in  question 
stand  on  ground  under  the  jurisdiction  of  the  Town  Council,  but 
at  the  same  time  the  applicant  company,  who  own  the  pillars, 
are  in  the  enjoyment  of  certain  rights  which  they  received  from 
the  late  Sanitary  Board.  The  company  relied  upon  the  fact  that 
they  were  in  possession,  and  there  appears  to  have  been  a  bond 
fide  dispute  pending  between  the  parties.  Under  such  circum- 
stances the  Town  Council  ought  not  to  have  gone  and  forcibly 
removed  these  pillars  in  the  way  they  are  alleged  to  have  done. 
If  they  did  so  remove  them,  I  think  that  their  action  was 
exceedingly  high-handed.  It  was  their  duty  to  gFve  notice  to 
the  applicants  to  remove  the  pillars,  and  on  their  failing  to  do  so 
the  Town  Council  should  have  brought  the  matter  before  the 
Courts.  It  is  said  they  have  a  right  to  deal  with  the  pillars  as 
they  have  done,  under  sees.  9, 10,  and  11  of  Proclamation  39  of 
1902.  Those  provisions  are  of  a  most  drastic  character.  Under 
them,  the  Town  Council  are  empowered  to  remove  certain  ob- 
structions and  erections  in  the  streets  on  paying  in  compensa- 
tion the  actual  value  of  the  material.  No  allowance  is  made  for 
direct  or  indirect  damage  under  sec.  9.  That  section,  therefore, 
should  be  very  strictly  construed.  It  is  not  clear  whether  it 
covers  such  erections  as  those  now  in  question,  or  whether  it 
applies  to  structures  erected  under  express  contract  with  the 
Council  or  its  predecessors.  At  any  rate,  the  whole  matter  is  so 
open  to  argument  that,  as  at  present  advised,  I  am  not  clear  that 
the  section  does  apply  to  the  extent  contended  for  by  the 
Council.  That,  however,  can  best  be  decided  in  an  action  to 
be  hereafter  brought.  It  could  not  have  prejudiced  the  Town 
Council  to  have  waited  a  few  weeks  till  a  court  of  law  had 
pronounced  judgment  in  the  matter.  The  interdict  will  be 
granted  as  prayed,  with  costs,  but  pending  an  action  to  be 
brought  by  the  applicants  for  a  declaration  of  rights  as  to  the 
position  of  the  parties,  and  as  to  whether  the  applicants  are 
entitled  to  maintain  these  pillars  in  the  streets  or  not.  Under 
sees.  9, 10,  and  11  there  is  a  great  deal  to  be  said  on  both  sides, 
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and  the  Town  Council  ought  not  to  have  taken  the  law  into 
their  own  hands,  as  they  did.  The  action  to  be  brought  forth- 
with. 

Applicants'  Attorneys :  Baumann  <£•  GilfiUan ;  Bespondenis' 
Attorneys :  Lance  <t  Hoyle. 


JACKSON'S  TRUSTEES  v.  JOSEPH  JACKSON. 

1902.    September  24.    Innes.  C.J. 

Purchase  and  sale. — Canceflatian  of  sale. — Re-saU. — Lex  cammissaria. — 
Payment  by  instalments. —  Waiver. 

Plaintiffs  claimed  cancellation  of  a  certain  agreement  for  the  sale  to 
defendant  of  landed  property,  and  power  to  re-sell  under  the 
agreement.  Defendant  had  been  in  default  of  fulfilment  of  the 
conditions  of  sale.  Heldy  that  the  onus  lay  on  defendant  to  show 
why  the  sale  should  not  be  cancelled. 

A  condition  for  re-sale  of  property  must  be  interpreted  in  accordance 
with  the  same  principles  as  the  lex  catnmissoria. 

This  was  an  action  for  an  order  of  Court  declaring  that  a  sale 
of  certain  landed  property  at  Boksburg  should  be  cancelled,  and 
the  plaintiffs  declared  entitled  to  the  possession  of  the  premises. 
The  plaintiffs  were  the  trustees  in  the  insolvent  estate  of 
A.  Jackson,  and  on  9th  February,  1899,  they  caused  to  be  sold 
by  public  auction  the  Central  Hotel  at  Boksburg.  The 
conditions  of  sale  were  that  the  purchase  price  should  bo  paid 
one-fourth  at  the  fall  of  the  hammer,  one-fourth  at  three  months, 
and  the  balance  fout*  months  after  the  date  of  sale.  The 
Nederlandsche  Hypothc^k  Bank  agreed  to  take  a  first  bond,  not 
exceeding  £2,000,  on  the  property,  such  bond  to  be  passed 
simultaneously  with  the  transfer.  It  was  further  provided  that 
in  the  event  of  the  purchaser  failing  to  comply  with  any  of  the 
conditions,  the  sellers  should  have  the  right  to  have  the  property 
re-sold,  either  by  public  auction  or  private  sale,  at  tiie  risk  and 
expense  of  the  defaulter,  and  the  deficiency,  if  any,  was  to  be 
paid  by  the  defaulter;  but  any  increase  of  price  which  this 
property  might  fetch  upon  such  second  sale  should  belong  to  the 
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seller.  The  defendant  became  the  purchaser  at  a^rice  of  £4,200. 
He  paid  the  first  instalment  of  £1,050,  but  had  failed  to  comply 
with  the  conditions  as  to  the  payment  of  the  balance,  with  the 
exception  of  two  small  sums  each  of  £100  and  £40,  which  were 
paid  in  1899  under  circumstanc&s  given  in  evidence.  The  whole 
of  the  balance  was  unpaid,  although  all  through  1899  the 
plaintiffs  were  trying  to  get  a  settlement,  and  they  resumed 
their  efforts  to  get  a  settlement  in  1901,  but  without  success. 
They  now  asked  that  the  Court  should  declare  the  sale  cancelled, 
and  as  a  matter  of  fact  plaintiffs  treated  it  as  cancelled,  but 
defendant  disputed  their  right.  The  formal  notice  of  cancellation 
was  in  May,  1902.  Defendant  pleaded  that  when  the  balance 
fell  due  he  postponed  pa3rment,  and  as  the  amount  of  £4,200 
agreed  to  be  paid  was  above  the  then  real  value  of  the  property, 
and  more  than  could  have  been  obtained  on  a  re-sale,  plaintiffs 
preferred  not  to  exercise  any  rights  they  might  have  as  vendors 
to  re-sell,  but  elected  to  waive  and  abandon  such  rights.  .  On 
account  of  the  war  plaintiffs  could  not  complete  the  sale  by 
transfer,  and  plaintiffs  did  not  offer  transfer,  and  the  completion 
was  by  mutual  consent  allowed  to  stand  over.  Defendant  had 
always  been  ready  to  pay  the  purchase  price  against  transfer. 
There  was  a  claim  in  reconvention  for  a  specific  performance 
of  the  contract  of  sale.    The  replication  was  general. 

Ferdinand  Pryor,  one  of  the  trustees  in  the  insolvent  estate 
of  A.  Jackson,  gave  evidence  as  to  the  steps  that  had  been  taken 
to  get  the  payment  of  the  balance  of  the  purchase  price.  When 
he  accepted  the  two  small  amounts  of  £100  and  £40  in 
1899,  it  was  distinctly  understood  that  it  was  without 
prejudice  to  the  plaintiffs'  rights,  and  defendant  himself 
wished  the  amounts  to  be  accepted  on  account  of  interest 
due  on  the  instalments.  After  the  British  occupation,  witness 
heard  that  defendant  had  become  possessed  of  a  certain 
amount  of  bar  gold.  Witness  saw  defendant  at  the  Fort,  where 
he  had  been  incarcerated  by  the  military  authorities,  and  he 
made  certain  promises  as  to  payment  of  the  balance.  Witness, 
Iiowever,  never  gave  him  any  reason  to  believe  that  the  trustees 
abandoned  their  rights  to  re-enter  and  re-sell  the  property. 
Some  time  after  witness  heard  that  Jackson  was  taking  steps  for 
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the  release  of  the  bar  gold,  and  a  letter  was  written  him  stating 
that  plaintiffs  would  apply  for  an  interdict  against  its  release  unless 
the  balance  of  the  purchase  price  was  paid.  Jackson  replied  that 
he  would  pay  the  amount  on  the  release  of  the  gold  and  on 
transfer  of  the  property  being  passed  to  him.  However,  they 
failed  to  get  any  satisfaction  out  of  Jackson — it  was  impossible, 
to  sue  him,  as  there  were  at  the  time  no  courts  in  existence,  and 
finally,  after  consulting  with  the  creditors,  it  was  decided  to  givd 
Jackson  formal  notice  of  the  cancellation  of  the  sale.  There  had 
never  been  any  agreement  with  Jackson  that  the  matter  of  pay- 
ment should  be  allowed  to  stand  over  during  the  war.  He  vras 
positive  on  that  point  The  only  extension  ever  given  him  was 
in  1899,  when  the  second  instalment  became  due.  On  that 
occasion  Jackson  asked  for  an  extension  of  a  week,  which  he  con- 
sented to  give  him. 

In  cross-examination  witness  stated  that  when  the  trustees 
wrote  to  Jackson  about  interdicting  the  bar  gold,  all  they  wanted 
was  a  guarantee  that  he  would  not  dispose  of  the  gold  while 
their  claim  for  the  unpaid  balance  remained. 

By  the  Court :  When  he  told  Jackson  he  accepted  the  instal- 
ments in  1899,  without  prejudice,  he  meant  that  the  conditions 
of  sale  must  be  considered  to  remain  in  force.  It  would  have 
been  impossible  to  re-sell  the  property  duiing  the  war.  During 
19Q1  they  could  have  got  more  than  £4,200  for  the  property. 
He  could  not  account  for  the  fact  that  the  trustees  did  not  re-sell 
the  property  then.  It  was  not  out  of  consideration  for  Jackson. 
It  would,  however,  have  been  impossible  to  give  transfer  in  1901. 
It  was  not  possible,  he  thought,  to  give  transfer  before  May, 
1902. 

Thomas  Douglas,  accountant,  said  he  was  co-trustee  with  the 
previous  witness  in  the  insolvent  estate  of  A.  Jackson.  He  re- 
turned to  Johannesburg  in  May,  1901,  and  during  his  absence  he 
never  authorised  any  one  to  assent  to  any  waiver  of  their  rights 
under  the  deed  of  sale.  In  1901  it  would  have  been  impossible 
to  carry  out  any  sale — or  at  least  it  would  have  been  impossible 
to  give  transfer.  The  action  he  took  in  regard  to  the  bar  gold 
was  purely  a  precautionary  measure  in  the  interest  of  the  credi- 
tors.    Jackson  had  never  fulfilled  his  previous  promises  regard- 
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ing  payment,  and  therefore  he  wanted  to  make  sore  that  the 
gold  did  not  slip  through  their  fingers. 

In  cross-examination  witness  admitted  that  they  had  not 
actually  put  the  property  up  to  auction.  It  was  not  his  experi- 
ence that  there  were  large  sales  of  landed  property  in  1901. 

By  the  Court :  He  did  not  think  it  practicable  to  sell  the 
property  until  the  transfer  office  was  opened. 

This  closed  the  plaintiffs'  case. 

The  defepdant,  Joseph  Jackson,  stated  that  when  he  paid  the 
£100  to  Mr.  Pryor  in  1899  he  stated  that  it  was  inconvenient  to 
pay  the  balance  then,  but  if  the  trustees  pressed  for  it  he  would 
pay.  Mr.  Pryor  said  he  would  not  press  him  so  long  as  he  paid 
the  interest  When  he  saw  Mr.  Pryor  in  1901  he  told  him  he 
would  pay  as  soon  as  he  got  the  bar  gold  released.  The  gold 
was  valued  at  £5,500.  The  gold  was  not  released  on  his  first 
application.    It  was  released  in  June  of  this  year. 

Cross-examined:  He  received  the  bar  gold  from  the  late 
Transvaal  Government  in  payment  for  stock.  He  was  convicted 
before  a  military  tribunal  for  attempted  bribery,  and  was  sen- 
tenced to  two  years'  imprisonment,  but  was  let  out  after  serving 
a  few  months.  He  could  not  say  if  his  sentence  was  commuted  or 
if  the  proceedings  were  quashed.  He  did  not  recollect  giving 
Mr.  Pryor  a  cheque  for  £100  in  1899,  which  was  dishonoured. 
(A  credit  slip  with '  defendant's  cheque  for  £100  marked 
returned  was  put  in.)    He  remembered  paying  the  £100  in  cash. 

By  the  Court :  Mr.  Pryor  never  said  that  he  accepted  the 
money  without  prejudice.  The  place  was  worth  more  than 
£4,200  now.  If  the  trustees  had  pressed  him  for  payment  he 
could  have  paid,  as  he  owned  a  gdod  deal  of  property  here  which 
was  not  bonded.  He  didn't  remember  sending  a  telegram  to  Mr. 
Pryor  in  May,  1899,  that  he  was  coming  in  to  pay  the  full 
amount  of  the  balance  of  the  purchase  price.  (Telegram  put 
in.) 

Evidence  of  F.  C.  Dumat,  defendant's  attorney,  which  had 
been  taken  on  commission,  was  read.  The  witness  stated  that 
the  Transfer  Office  in  Johannesburg  only  opened  in  June,  1902. 
Jackson's  conviction  was  reported  to  the  Attorney-General,  and 
he  was  released  after  serving  a  few  months. 

T.p.    02-20 
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J.  W.  Leonard,  K,C.  (with  him  H.  B,  Pap&nfua),  for  pLuntiflb : 
The  defendant  tries  to  reap  the  benefit  of  his  own  neglect,  and 
on  that  ground  alone  he  ought  to  fail.  The  contract  of  sale 
gives  the  seller  the  right  to  cancel  the  sale,  or  to  re-sell  at  the 
risk  of  the  purchaser.  There  is  no  obligation  on  the  plaintiflb 
to  re-sell.  Defendant  takes  advantage  of  our  kindness.  Because 
we  have  been  considerate,  and  have  allowed  him  time,  he  now 
informs  us  that  we  have  waived  our^  righta  The  evidence  of 
the  trustees  shows  that  they  would  not  have  abandoned  their 
righta    They  only  gave  the  defendant  time. 

[Innes,  C.  J. :  This  is  an  instance  of  the  Lex  Commisaoria.] 

He  was  compelled  to  make  payment  of  one  "instalment*  with- 
out transfer. 

[Innes,  C. J. :  Tou  were  bound  to  give  transfer,  and  they  were* 
bound  to  make  one  payment] 

It  was  impossible  to  give  transfer,  and  we  should  be  allowed 
to  do  the  equivalent  thing,  namely,  to  give  defendant  an 
irrevocable  power  of  attorney.    He  evaded  his  obligations. 

[Innes,  C.J. :  What  are  his  rights  ?] 

He  was  entitled  to  transfer  or  its  equivalent.  We  were 
entitled  to  one  payment  without  giving  transfer,  and  on  failure 
of  that  we  are  entitled  to  cancel  the  contract. 

Seward  Brice,  K.C,  (with  him  Alfred  Cohn) :  PlaintiiFs  have 
not  dealt  with  the  true  position.  They  claim  an  order  declaring 
the  sale  cancelled.  They  do  not  daim  a  right  to  re-selL  There 
is  no  clause  of  cancellation  in  the  contract  at  all.  Clause  11 
only  speaks  of  the  right  of  re-sale. 

[InneSi  C  J. :  Re-sale  is  virtually  the  same  as  a  cancellation.] 

There  are  differencea  Cancellation «would  involve  forfeiture 
of  the  deposit  The  Court  will  simply  decide  on  the  rights  of 
the  paities  under  the  contract.  The  trustees  held  the  defendant 
to  his  contract  all  along.  There  is  nothing  in  the  letters  to  show 
that  the  parties  acted  without  prejudice. 

[Innes,  C.J.:  What  about  the  second  instalment,  which  de- 
fendant had  to  pay  without  obtaining  transfer  ?] 

The  parties  had  overlooked  that  instalment  The  second 
instalment  is  included  in  the  balance  due.  f  laintifis  are  in 
possession  of  £1,050,  and  they  should  tender  this  amount  before 
they  ask  f^c^  cancellation.      Plaintiffs   are    onl]^    entitled    to 
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payment  on  transfer.  Plaintiffs  must  be  in  a  position  to  carry 
out  the  contract  before  they  can  sue  on  it  (Schorer,  Note  369, 
Maasdorp,  p.  603 ;  Voet,  19, 1,  23).  For  a  cancellation  there  must 
be  a  repudiation  (Roberts  v.  Nourse,  9  C.L.J.  179 ;  Mersey  Steel 
and  iron  Co.  v.  Naylor,  9  Q.B.D.  648).  If  plaintiffs  have  the 
right  of  rescission  they  must  exercise  this  right.  They  cannot 
let  the  time  pass  without  losing  that  right  (Voet,  18,  3,  2).  It  is 
different  in  case  of  a  right  of  re-sale  (Voet,  18,  3, 6). 

Innes,  C.J. :  The  plaintiffs  claim  cancellation  and  a  power  to 
rensell  under  the  contract  The  defendant  says  that  plaintiffs 
have  waived  and  abandoned  their  rights.  The  defendant  has 
been  in  default,  and  the  onus  is  on  him  to  show  why  the  sale 
should  not  be  cancelled.  The  question  is,  was  there  a  waiver  ? 
The  oonditicm  of  re-sale  is  like  the  Lex  Commissoria,  and  must 
therefore  be  interpreted  in  accordance  with  the  same  principles. 
The  receipts  of  instalments  byj^laintiffs  would  amount  to  a  waiver. 
They  say  they  received  the  instalments  without  prejudice,  and  this 
defendant  denies.  Whom  is  the  Court  to  believe  ?  Pryor  gave 
his  evidence  in  a  satisfactory  manner,  while  Jackson  did  not 
impress  the  Court  favourably.  He  did  not  remember  about  the 
dishonoured  cheque,  and  seems  to  have  a  bad  memory.  The 
Court  believes  Pryor,  and  therefore  comes  to  the  conclusion  that 
the  payments  were  accepted  without  prejudice.  Mr.  Dumat's 
evidence  does  not  show  that  there  has  been  a  waiver  either. 
The  last  clause  in  the  letter  referred  to  the  gold  application,  and 
is  no  express  waiver.  A  man  cannot  be  presumed  to  waive  his 
rights.  It  must  be  clearly  proved  that  he  did  so.  If  the 
defendant  had  paid  the  second  instalment  lie  might  possibly 
have  set  up  the  plea  that  he  need  not  pay  the  balance  before 
the  plaintiffs  could  give  him  transfer.  But  that  point  need  not 
be  decided  now.  There  will  be  judgment  for  the  plaintiffs, 
declaring  the  sale  cancelled,  the  defendant  to  give  up  the 
premises  to  plaintiffs,  and  plaintiffs  to  have  the  right  of  re-sale. 
Defendant-  must  pay  the  costs.  With  regard  to  the  claim  in 
reconvention,  there  will  be  judgment  for  the  defendant  in 
reconvention  with  costs. 

Plaintiffs'  Attorneys:  Tredgold,  SteyUer  &  Beyers;  Defen- 
dant's Attorney :  F.  C.  DunuU. 
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1902.    October  13,  14,  15,  and  22.    Mason,  J. 

Short  delivery, — Payment  under  proUsL — Condictio  indebiii. — Condieiio 
eau9d  datd  eaued  non  aectUd. 

Plaintiff  agreed  to  buy  coal  from  defendants,  who  were  a  colliery  com- 
pany, snch  coal  to  be  delivered  in  bulk  in  trucks.  After  regular 
deliveries  had  taken  place  for  some  time,  it  was  diaoorered  that 
there  was  a  shortage  in  delivery  of  coal  in  bulk.  Plaintiff  con- 
tinued to  receive  deliveiies  of  coal  from  defendants,  and  paid  for 
the  same,  but  payments  after  discovery  of  the  shortage  in  delivery 
were  made  by  plaintiff  to  defendants  under  protest.  It  was  proved 
that  there  was  a  steady  average  in  short  delivery  over  a  certain 
period,  ffeldj  that  in  respect  of  this  period  plaintiff  was  entitled 
to  a  refund  of  moneys  paid  under  protest,  oUculated  at  the  rata 
of  the  average  short  delivery  of  coal 

This  was  an  action  for  refund  of  certain  moneys  paid  by  the 
plaintiff  to  the  defendant  company  for  coal  supplied.  Plaintiff 
alleged  that  the  coal  had  been  short  delivered,  and  that  all  pay- 
ments made  by  him  in  respect  of  such  short  delivery  were,  after 
knowledge  of  such  short  delivery,  made  under  protest  and  with 
a  full  reservation  of  plaintiff's  legal  rights.  Plaintiff  alleged  that 
there  was  an  average  shortage  in  respect  of  every  truck  of  coal 
delivered,  and  claimed  a  refund  in  proportion  to  the  shortage. 
Defendants  denied  the  short  delivery,  and  further  denied  that 
plaintiff  was  legally  entitled  to  a  refund. 

/.  W,  Leonard,  K.C.  (with  him  Manfred  Nathan),  for  plaintiff 

C  0.  Ward  (with  him  Saul  Solomon),  for  defendants. 

The  arguments  and  facts  appear  sufficiently  from  the  judg- 
ment. 

Postea,  (October  22nd)  :— 

Mason,  J. :  In  this  action  the  plaintiff  claims  a  large  sum 
of  money  as  the  value  of  coal  short  delivered  to  him  by  the 
defendant  company.  In  December,  1899,  he  made  an  agreement 
with  the  defe^dant  company,  represented  by  their  business 
manager  in  Johannesburg,  Ornstein,  for  the  delivery  to  him 
of  coal  in  bulk.  At  that  time  the  directors  of  the  company 
"were  refugees.     The  plftintifj    wae   then  a   man  of  no   credit. 
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and  had  praciic^Uy  to  pay  cash  on  delivery  for  his  coal. 
Matters  went  without  question  until  May,  1900,  when  plaintiff 
discovered  that  coal  was  being  delivered  to  him  short.  He 
wrote  the  letter  of  the  7th  May,  1900,  complaining  of  the 
matter. 

At  this  time  Omstein,  the  business  manager,  was  at  the 
mine.  The  town  oiSSce  was  in  charge  of  Leonard,  the  clerk. 
Leonard  communicated  with  Omstein.  The  latter,  suspecting 
that  the  plaintiif  was  trying  to  delay  payment,  directed  Leonard 
— ^by  telegram — ^to  say  that  unless  Levitt  paid  everything  that 
was  outstanding,  all  business  relations  would  be  broken  off 
between  him  and  the  company.  But  at  the  same  time  Omstein 
promised  to  give  him  every  satisfaction.  I  have  no  doubt  that 
the  account  given  by  the  plaintiff  and  substantiated  by  Leonard, 
of  what  took  place  at  this  time,  is  on  the  whole  correct,  viz., 
that  it  was  agreed  that  though  Levitt  should  continue  his 
payments,  there  should  be  reserved  to  him  the  right  to  raise  the 
question  of  shortage,  and  recover  what  might  be  due  to  him  on 
that  head. 

It  was  admitted  during  the  argument  that  Levitt  could  only, 
recover  for  shortages  upon  coal  for  which  he  had  paid  with  a 
knowledge  that  the  coal  was  delivered  short,  upon  proof  of  an 
agreement  that  his  rights  of  recovery  were  reserved.  There 
can  be  no  doubt  that  such  an  agreement  was  made  in  May,  1900. 
Levitt  continued  protesting  all  through  1900,  except  for  the 
month  of  November,  and  Leonard  accepted  payment  on  the 
full  understanding  between  them  that  Levitt's  rights  of  recovery 
were  reserved.  During  this  period  Leonard  was  in  charge  of 
the  office  of  the  defendant  company  in  town,  Omstein  remaining 
at  the  mine.  I  am  satisfied  that  this  arrangement  reserving 
Levitt's  rights  continued  up  to  August,  1901.  On  the  5th  of 
that  month  Levitt  wrote  to  the  company  putting  forward  a 
claim  for  shortages.  On  the  8th  August  the  defendant  company 
declined  to  recognise  the  claim,  but  on  the  same  day  Mr. 
Durham,  the  then  business  manager,  with  the  authority  of  the 
directors,  stated  to  the  plaintiff  that  it  had  been  decided  to 
let  the  matter  stand  over  until  Mr.  Ornstein's  return.  Omstein, 
the  business  manager,  fell  ill  in  January,  1901.    His  place  was 
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taken  by  Durham,  and  it  would  appear  from  the  evidence  ibat 
Durham  was  not  acquainted  with  the  arrangements  arrived  at 
between  Leonard  and  the  plaintiff;  but  it  is  dear  from  Durham's 
own  evidence  that  he  was  made  aware  in  August,  1901,  of  a 
claim  existing  during  Omstein's  management,  and  Durham 
admits  that  the  plaintiff  did  not  know  of  the  change  of  manage* 
ment  until  after  March,  1901. 

It  is,  I  think,  probable  that  while  Levitt  intended  his  daim 
to  extend  up  to  August,  1901,  Durham  may  have  considered  the 
claim  as  referring  only  to  the  period  prior  to  his  taking  charge. 
However  that  may  be,  I  am .  satisfied  that  Leonard,  who  was 
authorised  to  recdve  the  payment  on*behalf  of  the  compaay, 
continued,  at  any  rate  up  to  August,  1901,  the  arrangement 
which  had  existed  during  all  1900  as  to  the  plaintiff^s  payments 
not  prejudicing  his  rights  of  raising  this  question  about  shortage. 
It  remains  for  me  to  decide  what  is  the  amount  of  shortage  that 
has  been  proved.  The  whole  difficulty  in  the  case  in  this  respect 
has  been  caused  by  the  fact  that  the  plaintiff  did  not  keep  a 
continuous  record  of  the  amount  of  shortage  which  he  claims  in 
respect  of  each  truck.  He  had  a  list  made  of  these  trucks,  and 
there  cannot  be  the  slightest  doubt  that  he  continually  from 
May,  1901,  complained  to  the  various  representatives  of  the 
company  of  short  deliveries  of  his  coal,  except  during  November, 
1900,  when  the  man  Stevens  was  in  charge,  on  behalf  of  the 
defendant  company,  of  the  coal  dep6t  at  the  Braamfontein  goods 
sheds.  Every  witness  who  had  anjrthing  to  do  with  the  coal 
at  this  end  has  emphatically  asserted  thai  the  coal  was  short 
delivered.  It  is  true  that  the  various  employees  of  the 
company  from  the  mine  who  supervised  the  despatch  of  coal 
in  the  trucks  stated  that  this  general  short  delivery  was  a 
practical  impossibility. 

The  most  of  the  coal  was  delivered  in  11 -ton  trucks,  oif  which 
there  were  two  kinds,  one  .called  the  long  truck,  which  required 
to  be  filled  within  6  inches  of  the  top  to  contain  11  tons,  and  the 
other,  the  short  truck,  which  required  to  be  filled  right  up  so  that 
the  coal  in  the  middle  would  project  above  the  aides.  It  may  well 
be  that  the  distinction  required  as  to  the  leveb  of  coal  in  the 
two  kinds  of  trucks  was  not  observed  at  the  mine ;  but  whatever 
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the  reason  may  be,  I  am  quite  satisfied  as  to  the  deliveries  beinj; 
continually  short  with  reference  to  the  11-ton  trucks  during 
this  period.  There  remains  the  difficult  question  to  determine 
how  much  the  trucks  were  short  upon  an  average.  Disregard- 
ing the  exact  weights  given  in  the  plaintiff's  letter  of  the  7th 
May,  1900,  it  appears  that  prior  to  the  British  occupation  the 
plaintiff  had  some  of  these  trucks  weighed.  These,  he  says, 
were  each  2  tons  short.  The  slips  of  the  short  weight  were  sent 
to  the  defendant  company.  They  have  not  produced  them. 
Leonard  remembers  tke  slips,  but  can  only  say  that  they  repre- 
sented in  each  case  a  ertibstantial  shortage.  Sargeant,  who  was 
the  railway  official  in  charge  at  the  Braamf ontein  Station  from 
June  to  December,  1900,  weighed  three  trucks  in  August^  and 
three  trucks  in  October.  The  average  shortage  slightly  exceeded 
a  ton  per  truck.  He  also  weighed  ten  to  fifteen  other  trucks 
for  the  purpose  of  ascertaining  the  average  short  weight  of  the 
trucks  in  case  a  claim  were  made  for  refund  of  carriage.  The  re- 
cordis  for  this,  which  he  left  with  the  railway,  were  not  produced. 
But  Sargeant  says  that,  in  his  opinion,  nothing  less  than  a  ton 
would  be  a  fair  average  all  round  on  the  11 -ton  trucks.  It 
would  be  in  reality  a  ton  to  a  ton  and  a  haU  during  the  period 
when  he  was  at  the  railway  station.  Human  got  coal  from 
Levitt  in  the  defendant  company's  trucks  when  he  was  employed 
at  the  Langlaagte  Deep  Company,  and  had  them  weighed  by 
meaner  of  bags  during  September  and  October,  1900.  According 
to  him  the  trucks  were  from  a  ton  to  a  ton  and  a  half  short 
on  almost  every  truck.  Stevens,  who  was  for  a  short  period  in 
the  employ  of  the  defendant  company,  and  has  had  much  ex- 
perience in  connection  with  coal,  states  that  except  during 
the  one  month  when  he  was  at  the  coal  depdt,  and  after  he  had 
made  special  representations  about  the  shortage,  the  trucks  that 
came  from  the  defendant  company  were  all  short  from  a  ton  to 
a  ton  and  a  half  during  the  period  that  the  coal  was  despatched 
in  the  11 -ton  trucks. 

According  to  the  account  of  the  defendant  company's  witnesses, 
there  was  no  variance  in  the  loading  of  the  trucks  dyring  the 
whole  of  the  period ;  but  it  does  seem  extraordinary  that  during 
November  of  1900  the  trucks  came  full  after  Stevens  had  remon- 


206  LEVITT  t.  CASSEL  OOAL  CX).,  LTD. 

atrated  twice,  and  that  for  a  long  period  there  was  no  complaint 
of  short  deliveries  after  Levitt's  letter  of  the  5th  August,  1901, 
and  the  interview  between  him  and  Durham. 

It  may  be  noted  that  after  June,  1901,  the  coal  was  not 
delivered  except  very  occasionally  in  11 -ton  trucks.  Apparently 
the  mine  was  very  short  of  labour  during  the  occurrence  of  the 
deficiencies.  I  have  therefore  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  claim  for  an  average  shortage  of  one  ton 
per  truck  in  respect  of  the  11-ton  trucks  up  to  June,  1901. 
There  does  not  seem  to  have  been  any  weighing  of  trucks  con- 
taining nut  coal,  %nd  though  it  is  very  likely  that  these  trucks 
were  aJao  short,  I  am  not  satisfied  that  plaintiff  has  established 
any  particular  average  shortage  in  respect  of  them. 

The  amount  to  whidi  plaintiff  is  entitled  in  respect  of  this 
period  is  set  out  in  the  annexed  account  The  plaintiff  complains 
that  during  June  and  July,  1901,  and  from  the  15th  March,  1902, 
to  the  18th  July,  1902,  the  coal  delivered  in  the  large  30  and  35- 
ton  trucks  was  from  3  to  6  tons  short  per  truck.  None  of  these 
big  trucks  were  weighed,  except  one  during  the  month  of  May, 
1902,  in  respect  of  which  a^  allowance  of  5^  tons  was  made 
to  and  accepted  by  plaintiff.  Human  weighed  by  means  of  bags 
two  35-ton  trucks  in  April,  1902,  and  found  them  3^  and  3  and 
7-lOths  short  according  to  his  measurement. 

It  appears  to  me  probable  from  the  evidence  that  the  big 
trucks  during  the  whole  of  this  period  were  considerably  short, 
but  I  do  not  feel  satisfied  that  there  was  any  specific  average 
shortage  during  the  whole  of  the  period  in  respect  of  which  I 
ought  to  make  the  plaintiff  an  allowance.     From  the  5th  August, 

1901,  to  the  15th  March,  1902,  the  trucks  came  full,  and  the  only 
independent  and  accurate  testimony  as  to  shortage  is  that  of 
Human,  and  that  comprised  in  the  certificate  of  the  28th  May, 

1902.  The  plaintiff  is,  I  think,  entitled  to  be  credited  for  6  tons 
short  in  respect  of  the  trucks  weighed  by  Human,  but  I  am  not 
satisfied  as  to  what  particular  allowance  he  should  receive  other- 
wise. In  respect  of  the  period  subsequent  to  June,  1901,  and 
as  the  proof  rests  upon  him,  it  appears  to  me  that  his  daim  fails, 
with  the  exception  of  the  6  tons,  for  which  he  has  made  claim 
prior  to  full  payment. 
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The  amount  which  the  plaintiff  is  entitled  to  in  respect  of 
shortage  is  therefore  £890,  9s.  He  admits  owing  £772,  19a  9d., 
the  amount  claimed  in  reconvention. 

There  must,  therefore,  be  judgment  in  his  favour  on  the  claim 
in  convention  for  £117,  9s.  3d.,  and  in  his  favour  on  the  claim  in 
reconvention.  Under  the  circumstances  he  is  entitled  to  costs  in 
both  convention  and  reconvention,  the  company  having  refused 
to  give  him  the  opportunity  of  proving  the  amount  which  was 
short  delivered,  in  accordance  with  his  desire. 

Plaintiff's  Attorneys:  Van  Oorkom  A  Zwarendein ;  Def en- 
dents'  Attorneys :  Solomon  &  Thomson. 
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1902.    October  13.    Mason,  J. 

MaifUenance. — lUegitimcUe  child. — Seductvon. — BrMch  of  promise  of 
marriage. 

In  an  action  for  breach  of  promise  of  marriage  and  seduction,  the  Court 
awarded  the  plaintiff  £900  as  damages,  but  apportioned  the 
damages  so  that  the  plaintiff  should  receive  for  herself  £150,  the 
balance  of  £750  to  be  placed  in  the  hands  of  the  Master  of  the 
Supreme  Court  and  invested  for  the  maintenance  and  benefit  of  a 
child  bom  in  consequence  of  such  seduction. 

In  this  matter  plaintiff  sued  in  formA  pauperis  to  recover 
£1,000  damages  for  breach  of  promise  of  marriage  alleged  to  have 
been  made  in  the  month  of  July,  1898,  and  for  alleged  seduction. 
The  defendant  was  in  default. 

Plaintiff  stated  that  she  first  knew  the  defendant  at  Hospital 
Hill  in  1898,  when  she  was  a  domestic  servant.  She  became 
friendly  with  him  and  he  proposed  marriage  to  her  in  June 
or  July.  In  Novembec,  1898«  he  seduced  her.  The  engagement 
continued,  and  he  always  promised  marriage,  but  put  it  off  from 
time  to  time.  In  March,  1901,  a  child  was  bom*  in  Durban 
of  which  the  defendant  was  the  father.  He  always  addressed 
her  in  his  letters  as  "  wife."    During  the  war  he  served  in  an 
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irregtilar  corps,  but  had  lived  with  her  twice  since  then.  There 
was  no  quarrel,  and  she  did  not  know  why  defendant  had  ceased 
to  have  anything  more  to  do  with  her. 

Manfred  Nathan,  for  plaintiff. 

Mason,  J.,  gave  judgment  for  plaintiff,  fixing  the  sum  at 
£900,  being  £150  for  plaintiff  herself  and  £750  to  be  placed  in 
the  hands  of  the  Master  of  the  Supreme  Court  to  be  invested  for 
the  maintenance  and  benefit  of  the  child.  Costs  against  defen- 
dant. 

Plaintiffs  Attorneys:  Qmn  &  O'Hea. 


Ex   PARTE    MILLS. 
1902.    October  16.    Mason,  J. 
Jurisdiction, — Domicile, — Edictal  Citation, — Divorce, 

In  an  application  by  a  wife  for  leave  to  sue  her  husband  for  divorce  by 
edictal  citation,  the  wife  must  be  presumed  to  have  known  at  the 
time  of  her  marriage  that  she  acquired  her  husband's  domicile,  and 
that  all  questions  between  them  would  have  to  be  decided  by  the 
OAurt  of  his  domicile. 

Le  Mesurier  v.  Le  Meaurier  (64  L.J.,  P.O.  97)  followed. 

This  was  an  application  for  leave  to  proceed  by  means  of 
edictal  citation  against  David  Henry  Mills  in  an  action  for 
restitution  of  conjugal  rights,  failing  which  for  divorce,  on  the 
ground  of  malicious  desertion.  The  petition  set  forth  that,  in 
March,  1901,  and  at  Germiston,  the  applicant  was  married  to 
the  respondent,  who  was  then  a  private  soldier  in  the  North 
Staffordshire  Regiment.  The  respondent  was  subsequently 
t)rdered  to  Y olksrust,  but  he  deserted  from  the  army,  and  his 
present  whereabouts  was  unknown. 

J.  Daaglae  Forater,  for  applicant. 

[Mason,  J. :  But  the  respondent  is  not  domiciled  here,  and 
this  Court  has  no  jurisdiction  in  the  matter.] 

J.  Douglas  Forster:  The  matrimonial,  domicile  is  here, 
and  that  is  sufficient  for  the  purposes  of  this  action. 
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[Mason,  J. :  That  theory  has  long  since  been  exploded  by 
the  case  of  Le  Meav/rier  v.  Le  Meaurier,] 

That  case  was  decided  on  the  ground  that  the  domicile  of 
the  parties  was  in  England. 

[Mason,  J. :  The  parties  had  lived  in  Ceylon  for  twenty 
years.] 

Yes;  but  being  a  civil  servant,  it  was  impossible  for  the 
husband  ever  to  acquire  a  domicile  in  Ceylon.  Very  short 
residence  is  sufficient  for  the  purposes  of  the  action  to  acquire 
a  new  domicile,  and  there  need  be  no  abandonment  of  the 
domicile  of  origin.  When  once  a  new  domicile  is  acquired,  and 
misconduct  takes  place  there,  a  husband  ought  not  to  be 
allowed  to  change  the  domicile  to  the  prejudice  of  the  wife. 
Tlie  following  authorities  are  applicable :  Le  Meaurier  v.  Le 
Memirun'  (64  LJ.,  P.C.  97);  PhiUimore  (vol.  4,  pp.  72  and  866); 
Scott  V.  Attomey-Oeneral  (L.R.  11,  P.D.  123);  Harvey  v.  Famie 
(L.R.  5,  P.D.  168);  Wilamv.  WiUon  (L.R.  2,  P.D.  485,  441); 
Foote  (p.  92);  Le  Sueur  v.  Le  Sueur  (1  P.D.  139);  Niboyet  v. 
Niboyet  (4  P.D.  1) ;  and  Santo  Teodoro  v.  Santo  TeocUyro  (6  P.D. 
79).    The  last  case  was  exactly  similar  to  the  present. 

Mason,  J. :  The  case  seems  a  hard  one.  The  applicant,  how- 
ever, when  she  married  the  respondent  must  be  presumed  to  have 
known  that  she  acquired  the  domicile  of  the  respondent,  and 
that  all  questions  between  them  would  have  to  be  decided  by  the 
Court  of  his  domicile.  In  the  case  of  Le  Meaurier  v.  Le  Meaurier 
it  was  clearly  laid  down  that  neither  the  place  of  the  marriage 
nor  of  the  offence  was  sufficient  to  give  jurisdiction  to  the  Court 
of  such  place.  Prior  to  the  decision  in  this  case  there  were  a  few 
Rngliflh  and  American  cases  in  conflict  with  the  principle  there 
laid  down,  but  since  the  decision  the  rule  of  law  established 
by  it  has  generally  been .  accepted  as  sound.  The  application 
will  be  dismissed. 

Applicant's  Attorneys  :  Laince  &  Hoyle, 
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1902.    October  17,  20.    Mason,  J. 

Tranter. — Claifiu, — Option. — Painiing  ouL — Ambiguiiy. — OramtnaH- 
eal  eon^rueHon, — Evidence. 

In  s  case  where  there  is  an  ambiguity  appearing  in  a  deed  as  to  which 
of  two  persons  mentioned  in  the  deed  is  referred  to  b j  a  certain 
pronoun,  the  Court  wiU  prefer  that  construction  of  the  deed  which 
is  grammatioallj  more  correct  If,  after  taking  the  correct  gram- 
matical construction,  there  is  still  a  doubt  as  to  which  of  the  two 
persons  is  meant»  the  Court  will  take  into  consideration  epdence 
as  to  surrounding  circumstances,  to  enable  it  to  decide  between 
the  two. 

This  was  an  action  for  transfer  of  certain  daims. 
The  plaintiff's  declaration  was  as  follows : — 

(1)  The  plaintiff  is  William  David  Gordon,  a  speculator,  and 
he  resides  at  Johannesburg. 

(2)  The  defendant  is  James  Bain,  and  he  resides  at  Johan- 
nesburg. 

(3)  On  or  about  the  29th  January,  1901,  and  at  Johannes- 
burg, defendant  entered  into  a  notarial  deed  of  cession  (to  which 
deed  of  cession  plaintiff  craves  leave  to  refer  at  the  trial  hereof) 
whereby  defendant,  for  valuable  consideration,  declared  to  cede, 
transfer,  and  make  over  to  plaintiff,  as  his  full,  free,  and  un- 
disturbed property,  certain  25  claims,  being  undivided  part 
and  parcel  of  certain  188  claims  situate  on  Government  ground 
at  Vogelstruisbult,  district  Heidelberg,  and  held  by  defendant 
under  prospecting  licence  No.  217,  dated  10th  May,  1900. 

(4)  In  terms  of  the  said  notarial  deed  of  cession  defendant 
bound  himself  to  give  valid  and  effectual  transfer  of  the  said  25 
claims  to  plaintiff  to  be  pointed  out  by  him,  or,  in  the  alterna- 
tive, at  the  option  of  plaintiff,  to  pay  to  plaintiff  25-188th8  of  the 
proceeds  realised  from  the  sale,  flotation,  or  other  disposal  by 
defendant  of  the  said  claims. 

(5)  On  the  27th  day  of  August,  1902,  plaintiff,  acting  in 
terms  of  the  aforesaid  deed  of  cession,  notified  defendant  that  he 
desired  to  take  transfer  of  the  said  25  claims  into  his  (plaintiff's) 
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own  name,  and  called  upon  defendant  to  pass  transfer  of  the 
said  claims  to  and  for  the  benefit  of  the  plaintiff. 

(6)  Notwithstanding  lawful  demand,  defendant  refuses  to 
pass  transfer  to  and  for  the  benefit  of  plaintiff  of  the  said  25 

(7)  All  times  have  elapsed  and  all  conditions  have  been  fulfilled, 
entitling  plaintiff  to  receive  transfer  of  the  said  25  daima 

Plaintiff  claimed : — 

(a)  That  defendant  be  ordered  to  pass  transfer  to  the  plain- 
tiff of  25  claims  to  be  pointed  out  by  the  plaintiff  (in  accordance 
with  the  said  notarial  agreement),  being  portion  of  certain  188 
claims  situate  as  aforesaid,  and  held  by  defendant  under  {pro- 
specting licence  No.  217,  dated  10th  May,  1900. 

(6)  Alternative  relief. 

(c)  Costs  of  suit. 

Defendant  pleaded  as  follows : — 

(1)  The  defendant  admits  paragraphs  1,  2,  and  3  of  the 
plaintiff's  declaration. 

(2)  The  defendant  admits  that  it  was  a  term  of  the  said  deed 
that  he  was  to  give  transfer  of  the  said  claims,  but  says  that  the 
said  25  claims  were  to  be  pointed  out  by  him.  The  defendant 
refers  to  the  said  deed  for  the  terms  thereof. 

(3)  Subsequent  to  the  date  of  the  said  notarial  deed,  the 
plaintiff  and  defendant  verbally  agreed  that  either  of  them 
should  have  the  right  to  deal  with  and  dispose  of  the  said  claints 
by  selling  the  same  outright  for  cash  or  giving  an  option  over 
same. 

(4)  On  or  about  the  16th  August,  1902,  the  defendant  by 
deed  granted  an  option  to  purchase  the  said  claims  to  one 
Douglas  Flemmer  Qilfillan,  and  immediately  informed  the 
plaintiff  of  the  fact,  and  gave  liim  a  copy  of  such  deed  of 
option. 

(5)  The  said  option  is  for  the  •  period  ending  on  the  3l8t 
December,  1902,  with  a  right  of  extending  the  same  for  a  further 
period  of  three  months. 

(6)  The  defendant  has  offered  to  give  the  plaintiff  transfer  of 
25  of  the  said  claims  pointed  out  by  the  defendant  to  the 
plaintiff,  but  the  plaintiff  refuses  to  accept  the  same. 
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(7)  The  defendant  ia  still  ready  and  willing  to  give  the 
plaintiff  transfer  of  the  said  25  claims. 

(8)  The  defendant  admits  that  plaintiff  demanded  transfer 
of  25  claims  on  or  about  25th  August,  1902»  and  that  defendant, 
save  as  stated  in  paragraphs  5  and  6  hereof,  refused  to  give  such 
transfer. 

(9)  The  defendant  denies  all  the  other  allegations  of  the  said 
declaration. 

Wherefore  the  defendant  claims  judgment,  with  costs. 

The  replication  was  general,  denying  defendant's  allegationa. 

The  case  turned  mainly  on  the  construction  of  a  clause  in  the 
notarial  agreement  of  29th  January,  1901,  reading  as  follows: — 
"  The  said  appearer  hereby  undertakes  and  binds  himself  at  any 
time,  when  so  desired  by  the  said  William  D.  Gordon,  to  either 
give  him  valid  and  effectual  transfer  of  the  said  25  claims,  ae 
pointed  out  by  him,  or  at  the  option  of  the  said  William  D. 
Gordon,  to  pay  or  hand  over,  to  him  25-188ths  of  all  proceeds  of 
whatsoever  nature,  whether  cash  or  shares  or  otherwise, 
immediately  upon  the^  receipt  of  such  proceeds  by  the  said 
appearer  from  the  sale,  flotation,  or  other  disposal  of  the  said 
claims. 

J.  W.  Leonard,  K.C.  (with  him  Manfred  Nathan),  for  plain- 
tiff. 

C.  0.  Ward,  for  defendant. 

The  facts  and  arguments  appear  sufficiently  from  the 
judgment. 

Mason,  J. :  The  first  question  I  have  to  decide  is  as  to  the 
construction  of  this  notarial  agreement  of  29th  January,  1899. 
Both  parties  concur  that  there  is  some  doubt  as  to  the  exact 
meaning  of  the  clause.  The  question  is  whether  the  plaintiff  or 
the  defendant  is  Che  person  who  is  entitled  to  point  out  the  25 
claims.  Grammatically,  there  can  be  no  doubt  that  the  construc- 
tion put  by  the  plaintiff  on  the  agreement  is  correct.  I  cannot 
see,  from  a  grammatical  point  of  view,  how  the  defendant  can 
correctly  contend  that  he  is  the  person  to  point  out  the  claims. 
The  right  word  to  use,  if  the  defendant  were  the  person  intended, 
would  be  "  himself,"  and  not  "  him."  However,  it  is  possible  that 
the  defendant's  contention  may  be  the  right  one.    Consequently, 
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one  must  look  at  the  surrounding  circumstances.  It  is  clear  that 
if  the  plaintiff  were  entitled  .to  point  out  the  claims  he  would 
derive  great  advantages.  On  the  other  hand,  the  defendant, 
if  he  had  the  right  to  point  out  the  claims,  might  put  the  plain- 
tiff off  very  badly  by  giving  him  the  worst  of  the  claims.  If  the 
matter  cannot  be  decided  by  existing  circumstances,  we  must 
look  at  the  circumstances  preceding  the  agreement  of  1901.  At 
this  particular  time  Gordon  was  paying  licences  practically  to 
save  the  claims.  *  That  is  not  inconsistent  with  his  stipulating 
that  he  was  to  have  the  right  to  stipulate  for  25  claims  to  be 
pointed  out  by  him.  Then,  as  to  Bain's  knowledge  that  Gordon 
had  an  interest  in  the  claims  before  the  date  of  the  agreement, 
the  balance  of  evidence  is  in  Gordon's  favour,  though  the  balance 
is  very  slight.  There  is  nothing  to  show  that  there  had  been 
any  loss  by  Gordon  of  his  interest.  On  the  other  hand,  it  is 
difficult  to  understand  why  Gordon  cannot  produce  the  licences 
paid  by  him.  On  the  other  hand,  again,  Baiu'cannot  prove  that 
he  (Bain)  paid  the  licences.  When  he  goes  into  the  witness-box 
he  cannot  produce  any  proof  of  payment.  The  balance  of 
evidence  is,  therefore,  slightly  in  favour  of  the  plaintiff.  Then, 
there  is  a  question  again  as  to  whether  each  party  had  authority 
to  dispose  of  these  claims.  The  probability  is  that  each  should 
have  the  power  to  negotiate,  and  that,  before  coming  to  any 
arrangement,  they  should  consult.  There  is  no  eividence  that 
Bain  had  authority  to  deal  independently.  Bain  says  he  was 
negotiating  for  a  whole  month  without  reference  to  Gordon. 
The  only  other  question  is  whether  the  plaintiff  is  disentitled 
to  judgment  because  there  are  third  parties  interested.  If  it  were 
perfectly  clear  that  Bain  had  no  authority  to  deal  with  the 
claims,  there  might  be  some  difficulty  in  giving  a  dear  judgment 
for  plaintiff.  It  is,  however,  not  clear  that  Bain  had  no  authority. 
There  will,  therefore,  be  judgment  for  the  plaintiff,  with  costs. 
It  will,  however,  be  safer  to  make  a  declaration  to  the  effect  that 
in  giving  judgment  for  plaintiff  there  is  to  be  no  prejudipe  to  the 
rights  of  other  parties  to  the  claims. 

Plaintiff^s  Attorneys :  Van  Gorkom  &  Zvxirenstein ;  Defen- 
dant's Attorneys:  Bell  &  Tancred. 
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ZWEIGENHAFT  v.  ROLFES,  NEBEL  k  CO. 

1902.    October  17;  November  13.    Mason,  J. 

Lioee. — AaiiffnmefU. — DeUgaiian.  —  Privity  of  coniracL — Urban  tene- 
ment,— Sural  tenement. 

By  Ronmn-Duteh  law  a  leiiee  cannot^  without  the  oooaent  of  his  land- 
lord, cede  or  assign  hii  lease  to  a  third  party  so  as  to  divest  the 
original  lessee  of  his  obligations  to  the  landlord. 

There  is  no  authority,  in  either  Roman  or  Roman-Duteh  law,  to  show 
that  a  lessee  by  the  assignment  of  his  lease  is  relieyed  of  all 
liability  in  a  base  in  which  delegation  has  not  taken  place  in  the 
ordinary  way  and  subject  to  the  ordinary  rules. 

The  following  cases  diMussed  and  conimented  on :  Paterten'i  Bxeeutore 
v.  Webster,  Steel  A  Co.  (1  S.G.  350);  SwarU  v.  Landmark  (2  S.G.  5); 
Oreen  v.  Griffiths  (4  S.G.  346) ;  Maynard  v.  Usker  (2^  Mens.  170) ; 
De  Paee  y.  Colonial  Ooffemment  (4  S.G.  383) ;  Bokart  y.  KoUe 
(3  G.L.J.  44) ;  CoUinej.  Hugo  (10  C.L.J.  349);  JUndef^i  Bx$euiar» 
Y.  DryedaU  A  Co.  (15  C.L.J.  216) ;  Parkin  v.  lAppert  (12  8.0. 179) ; 
and  Nieuwhoudt  v.  Slamn  (6  C.T.R.  79). 

This  was  an  argument  on  exceptiona  The  plaintiflTs  declara- 
tion was  as  follows : — 

(1)  The  plaintiff  is  Cecilie  Zweigenhaft  of  Johannesburg, 
temporarily  residing  in  Berlin,  Germany,  the  wife  of  Jacob 
Zweigenhaft,  to .  whom  she  is  married  without  community  of 
property,  and  by  whom  she  is  as  far  as  need  be  assisted  in  this 
action.  The  defendants  are  Rolfes,  Nebel  &  Go.  of  Johannes- 
burg, wholesale  dealers  in  liquor. 

(2)  On  2nd  October,  1896,  plaintiff,  through  her  agent,  J.  W. 
Smyth,  entered  into  a  written  lease  with  certain  J.  Wassersug 
and  L.  Warshawsky,  by  which  she  let  to  them  a  portion  of  a 
building  on  stand  No.  271,  Marshall's  Township,  Johannesburg, 
to  be  used  by  them  as  a  bar  or  billiard-room  for  the  period  of 
three  years,  reckoned  from  5th  October,  1897,  at  a  rent  of  £70 
per  month,  payable  in  advance. 

(3)  On  8th  June,  1897,  plaintiff,  through  her  said  agent, 
entered  into  a  supplementary  agreement  in  writing  with  the  said 
J.  Wasserzug,  to  whom  the  interest  of  the  said  L.  Warshawsky 
had  been  assigned,  by  which  the  term  of  the  original  lease  was 
extended  for  three  years  from  5th  October,  1900 ;  the  rent  was 
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raiBed  to  £90  per  month  from  such  period,  and  certain  other  con- 
ditions were  made,  and  in  which  it  was  stipulated  that  in  other 
respects  the  conditions  of  the  original  lease  should  remain  in 
force  during  the  unexpired  term  of  such  lease  and  the  extended 
term. 

(4)  On  22nd  October,  1897,  the  plaintiff,  through  her  said 
agent,  entered  into  a  further  supplementary  agreement  in  writing 
with  the  said  J.  Wasserzug,  by  which  an  office  was  added  to  the 
buildings  already  let,  and  the  rent  was  raised  to  £100  per  month, 
and  in  which  it  was  stipulated  that  in  other  respects  the  con- 
ditions of  the  original  lease  and  the  first  mentioned  supplemen- 
tary agreement  should  remain  in  force. 

(5)  On  15th  March,  1898,  the  said  J.  Wasserzug  made  a 
written  cession  of  the  original  lease  and  the  supplementary 
agreements  to  the  defendants,  who  accepted  the  same,  and 
the  plaintiff,  by  her  said  agent,  agreed  witii  the  defendants 
to  accept  them  as  lessees  in  place  of  the  said  Wasserzug,  such 
acceptance  being  put  in  writing  by  the  plaintiff's  said  a^nt  on 
22nd  April,  1898,  the  defendants  thereafter  paying  rent  to  the 
plaintiff. 

(6)  1. — ^The  defendants  are  thus  bound  to  fulfil  all  the  con- 
ditions of  the  original  lease  and  supplementary  agreements  as 
assignees  thereof,  as  in  the  preceding  paragraph  set  forth.  2. — 
In  the  alternative,  if  the  defendants  have  validly  assigned  or 
sub-let  the  said  original  lease  and  supplementary  agreements, 
which  the  plaintiff  denies,  plaintiff  refers  to  the  condition  of  the 
said  original  lease,  which  was  retained  in  the  supplementary 
agreements,  to  the  effect  that  in  the  event  of  the  lessees  sub* 
letting  the  premises,  they  should  remain  liable  to  the  lessor  for  the 
due  payment  of  the  rent,  and  for  the  fulfilment  of  all  the  con- 
ditions of  the  lease,  and  for  any  loss  to  the  lessor  which  may 
arise  fiom  non-fulfilment  of  such  conditions.  Plaintiff  says  that 
the  defendants  under  such  condition  are  liable  for  the  fulfilment 
of  all  the  conditions  of  the  original  lease  and  supplementary 
agreements.  3. — ^Further,  in  the  alternative,  plaintiff  says  that- 
the  defendants,  by  an  undertaking  in  writing  of  10th  November, 
1897,  bound  themselves  as  sureties  and  co-principal  debtors  for 
the  due  fulfilment  by  the  lessees  of  all  the  conditions  of  the 
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original  lease  and  supplementary  agreements,  and  are  thus  liable 
for  the  fulfilment  of  all  the  conditions  thereof. 

(7)  The  defendants  have  been  in  default  in  paying  the  rent 
due  on  the  said  original  lease  and  supplementary  ajpreements, 
from  Ist  October,  1899.  The  sum  of  £50  per  month  is  due 
as  half-rent  from  Ist  October,  1899,  to  30th  September,  1901. 
The  sum  of  £100  per  month  is  due  as  rent  from  Ist  October, 
1901,  to  1st  July,  1902.  The  sum  of  £100  as  rent  or  damages 
for  August,  1902. 

(8)  In  accordance  with  the  conditions  of  the  original  lease,  in 
the  event  of  the  lessees  failing  to  pay  the  rent  within  fourteen 
days  after  the  same  shall  have  become  payable,  the  lessor  has 
the  right  of  declaring  the  lease  cancelled,  and  taking  possession 
of  the  premises :  and  upon  the  expiration  of  the  lease,  or  sooner 
determination  of  the  same,  the  lessees  are  bound  to  re-transfer 
and  give  possession  of  the  bar  or  retail  liquor  licence  origi- 
nally subsisting  in  regard  to  the  premises  to  the  lessor  or  her 
nominee. 

(9)  On  31st  July,  1902,  plaintiff  gave  defendants  notice  in 
writing  that  she  cancelled  the  said  lease  and  demanded  possession 
of  the  premises  and  re-transfer  and  possession  of  the  bar  or  retail 
liquor  licence  in  respect  of  the  said  premises. 

(10)  Defendants  have  failed  to  comply  with  such  demand. 

(11)  If  the  said  bar  or  retail  liquor  licence  be  not  transferred 
to  the  lessor,  or  her  nominee,  plaintiff  will  have  suffered  damage 
to  the  value  of  £2,500.  Plaintiff  claims  payment  of  £2,300  for 
rent,  a  declaration  that  the  original  lease  and  supplementary 
agreements  are  cancelled,  and  an  order  that  plaintiff  be  put 
in  possession  of  the  said  premises,  that  defendant  be  ordered 
to  re-transfer  and  give  possession  of  the  retail  liquor  licence 
in  respect  of  the  said  premises,  or  in  default  thereof  to  pajT 
£2,500. 

Defendant's  first  plea  was  as  follows : — 

(1)  They  admit  paragraphs  1,  9,  and  10  (but  as  to  10  subject 
to  what  is  hereinafter  stated)  of  the  declaration. 

(2)  They  admit  the  execution  of  the  agreements  referred  to 
in  paragrjeiphs  2,  '3,  4,  and  9  of  the  declaration,  and  refer  the 
Court  to  the  said  agreements  for  the  terms  thereof. 
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(3)  Defendants  deny  paragraph  6,  sub-sections  1,  2,  and  3 
of  the  declaration. 

(4)  Defendants  say  specially  with  regard  to  paragraph.  6  of 
the  declaration,  that  on  July  19, 1899,  defendants  of  the  one  part 
entered  into  an  agreement  with  one  J.  L.  Gillet,  of  the  other 
jtert,  whereby  defendants  absolutely  ceded,  assigned,  transferred, 
and  made  over  to  the  said  J.  L.  Gillet  all  their  right,  title  and 
interest,  az\d  obligations  in  and  under  the  agreements  aforesaid. 
Defendants  crave  leave  to  refer  to  the  said  deed  of  cession  at  the 
trial  hereof. 

(5)  Defendants  say  that  due  notice  in  writing  of  the  said 
cession  and  assignment  to  the  said  J.  L.  Gillet  was,  on  or  about 
July  19,  1899,  given  to  plaintiff  by  both  defendants  and  the 
said  Gillet,  and  that  plaintiff  had  full  knowledge  of  the  said 
cession  and  assignmeni 

(6)  Immediately  upon  the  signing  of  the  said  deed  of  cession 
to  the  said  J.  L.  Gillet,  defendants  vacated  the  premises  in  ques- 
tion, and  gave  up  possession  thereof  to  the  said  J.  L.  Gillet. 

(7)  By  reason  of  the  said  cession  and  assignment  to  the  said 
Gillet,  defendants  were,  as  from  July  19,  1899,  absolutely  and 
entirely  released  from  all  or  any  obligation  to  and  on  behalf  of 
plsintiff  under  the  aforesaid  original  lease  and  supplementary 
agreement. 

(8)  Defendants  deny  paragraphs  7,  8,  and  11  of  the  declara- 
tion. 

To  this  first  plea  plaintiff  excepted  on  the  ground  that  it 
disclosed  no  defence  in  law. 

0,  T.  Morice  (with  him  C.  F.  Stallard),  for  plaintiff:  The 
question  in  this  case  is  whether  a  lessee  can  free  himself  from 
liability  to  the  lessor  by  assigning  the  lease  and  giving  notice 
to  the  lessor. 

Manfred  Nathan,  for  defendants,  in  support  of  the  pica: 
On  reviewing  the  South  African  cases  there  is  undoubted 
authority  for  the  proposition  that  a  lessee  might  divest  himself 
of  all  obligations  to  the  lessor  by  assigning  the  lease.  There  is. 
a  distinct  difference  between  assigning  and  sub-letting.  In  the 
former  the  contractual  obligations  between  lessor  and  lessee 
disappear,  while  in  the  latter  they  remain  as  originally  agreed 
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upon.  Aflsignments  create  privity  of  contract  between  the 
original  lessor  and  the  assignee.  The  reason  why  this  principle 
is  confined  to  leases,  and  did  not  extend  itself  to  an  assignment  of 
other  obl^ations,  is  because  a  lease  is  a  covenant  that  passes 
with  the  land.  A  lease  is  a  real  right,  according  to  Grotius. 
It  is  composed  of  rights  and  liabilities  which  must  pass  together 
to  an  assignee  and  cannot  be  separated  There  can  be  no  assign- 
ment of  the  rights  of  the  lessee  without  an  assignment  of  the 
obligations.  It  can  never  be  contended  that  a  lessee  can  remain 
partly  liable  and  partly  free  from  obligation.  In  any  case, 
the  Boman-Dutch  law,  as  well  as  the  Scotch  law,  differing  from 
the  law  of  England,  is  incontrovertible  on  the  point.  The 
following  authorities  are  in  support  of  our  contention:  Juta's 
Leading  Cases  (vol.  1,  pp.  58  and  64) ;  PateraorCa  Execuiors  v^ 
Wth&ter,  Sted  &  Co.  (1  S.C.  350) ;  Syuarta  v.  Landmark  (2  S.C.  6); 
Oreen  v.  OriffUha  (4  S.C.  346) ;  Maynard  v.  Uaher  (2  Menades, 
170) ;  De  Pasa  v.  The  Colonial  Oovemment  and  othera  (4  S.C. 
383) ;  Lord  Elphinstone  v.  Monkland  Iron  Co.  (11  Appeal  Cases, 
332) ;  Parkin  v.  LippeH  (5  C.T.R.  79).  In  the  last  case.  Sir 
Henrt  de  Viluebs  expressed  himself  strongly  on  the  subject, 
as  in  Nieuwlvoudt  y.  Slavin  (6  C.T.R.  79).  See  also  Kotz^'s 
Van  Leeuwen  (vol.  II,  p.  168);  CoUin^  v.  Hugo  (11  C.L.J.  344); 
Rowley'a  Execuiora  v.  DryadaU  (15  C.L.J.  216);  Grotius 
(2,  44,  9) ;  Voet  (19,  2, 21) ;  Kersteman's  Woorden  Boek  {mb  voce 
"  huurl*  p.  182);  Huber  (2nd  ed.,  vol.  1,  p.  496);  Van  Wassenaar 
(chap.  VII,  sees.  17, 18,  and  19);*  and  Schorer's  Notes  to  Grotius 
(Maasdorp,  p.  617). 

0.  T.  Morice :  There  can  be  no  transfer  of  a  debt  so  as  to 
release  the  debtor  from  liability  to  the  creditor  without  the 
latter's  consent.  So  far  as  the  authorities  which  have  been  cited 
are  concerned,  I  submit  that  with  the  exception  of  certain  dicta 
by  Sir  Henry  de  Villiers,  none  of  the  authorities  absolutely 
support  the  defendants'  contention.  See  Lybrecht  (vol.  2,  p.  167) ; 
Voet  (19,  2,  21)*;  and  Van  der  Keesel  (Thes.  837). 

C.  F.  StaUard  followed  on  the  same  side. 

Manfred  Nathan,  in  reply :  The  principles  relating  to  cession 
of  actions  do  not  affect  leases,  which  partake  of  the  nature  of 
realty. 
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Cur.  adv,  vuU. 

Podea,  (November  13) : — 

Smith,  J.,  read  the  following  judgment   of   Mason,   J.  : 
In  this   action  the  plaintiff  claims    payment  of  a  large  sum 
of   rent,  cancellation    of  the    lease    under  which    it  is  due, 
and  a  re-transfer  of  a  licence  in  connection  with  the  premises. 
The  premises  are  urban.    The  first  plea,  while  'admitting  certain 
paragraphs  and  denying  the  whole  of  paragraph  6  of  the  declara- 
tion, avers  in  paragraphs  4  to  7  that  the  defendants  are  released 
from  all  obligations  to  the  plaintiff  by  reason  of  their  having 
absolutely  ceded  and  assigned  all  their  interest  in  the  lease  to  a 
man  named  Gillet,  having  given  notice  thereof  to  the  plaintiff, 
and  having  given  possession  to  their  assignee.    There  is  no  state- 
ment that  the  plaintiff  ever  accepted  Qillet  as  lessee  in  the  place 
of  the  defendants.    Plaintiff  excepts  to  the  first  plea  as  consti- 
tuting no  defence  in  law,  and  the  point  for  decision  is  whether . 
by  such  an  assignment  a  lessee  is  absolutely  freed  from  all  obli- 
gations of  the  lease  to  his  landlord.    The  main  authorities,  if 
not  the  only  direct  ones  in  favour  of  this  proposition,  are  the 
decisions  of  the  Cape  Supreme  Court.    The  cession  of  a  lease  by 
a  lessee  seems  to  have  been  considered  first  in  the  case  of  Pateraon's 
JSxeciUora  v.  Webster,  Sted  &  Co,  (1  S.C.  350),  where  Sir  Henrt 
DE  ViLLiEBS  laid  it  down  that  the  lessee  of  urban  tenements  may 
assign  his  right  of  occupation,  at  the  same  time,  however,  inti- 
mating that  the  landlord  might  still  hold  the  lessee  responsible. 
In  the  case  of  Svxxrta  v.  Landmark  (2  S.C.  5)  it  is  again  stated 
that  the  lease  of  praediuTifi  urbanum  may  be  ceded ;  but  in  the 
case  of  Oreen  v.  Griffiths  (4  S.C.  346)  the  doctrine  of  the  assign- 
ability of  a  lease  is  much  further  developed,  and  a  definite  opinion 
was  expressed  that  in  the  absence  of  any  prohibition,  lessees  of 
urban  tenements  may  sub-let  or  assign  without  the  consent  of  the 
lessor,  and  that  any  such  assignment,  when  complete,  has  the 
effect  of  substituting  the  assignee  as  tenant  and  transferring  the 
lessee's  contractual  obligations  towards  the  lessor  from  the  lessee 
to  the  assignee.    The  same  doctrine  is  repeated  in  subsequent 
cases,  such  as  De  Pass  v.  Colonial  Government  (4  S.C.  383) ; 
Parkin  v.  Lippert  (12  S.C.  179) ;  NieuwJuxudt  v.  Slavin  (6  C.T.R. 
79).    No  authority  of  Roman-Dutch  law  is  cited  for  the  propo- 
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sition  that  an  afisignment  relieves  the  lessee  of  his  obligations  to 
the  landlord.  It  is  deduced  from  an  analogy  with  emphytetisis 
(Voet,  6,  3,  3,  and  22)  and  from  the  principles  adopted  in  Scotch 
Jurisprudence.  There  does  not  appear  to  me  sufficient  justifica- 
tion for  introducing  into  the  law  of  letting  and  hiring  principles 
otherwise  unknown  to  it  upon  analogies  from  the  principles  of 
emphyteusis  (Voet,  6,  3,  2).  The  Scotch  law  with  reference  to  the 
assignment  of  leases  seems  to  be  a  comparatively  late  develop- 
ment, and  to  have  received  judicial  interpretation  in  accordance 
with  the  needs  of  the  country  (Erskine's  Institutes,  voL  1,  p.  413, 
18,  20,  22,  and  Bell's  Principles  of  the  Law  of  Scotland,  9th  ed., 
sees.  1216  et  eeq,).  It  is  not  stated  that  this  development  was 
based  in  any  way  upon  Roman  law. 

It  is  of  course  a  general  principle  that  while  actions  t)iat  have 
accrued  may  be  ceded,  neither  of  two  parties  who  have  entered 
into  a  personal  contract  can  compel  one  to  accept  a  third  person 
as  a  substitute  for  the  party  with  whom  he  has  personally  con- 
tracted, and  that  it  requires  the  express  consent  of  a  creditor 
to  release  his  debtor  and  substitute  any  person  in  the  place  of 
the  latter  {Qcnme  v.  Provident  Insurance  Co.,  4  S.C.  118 ;  Van 
der  Eeesel,  Thes.  837  ;  Voet,  46,  2,  II ;  and  Juta's  Colonial  Law, 
246).  It  would  require  clear  authority  to  show  that  the  ordinary 
principles  applicable  to  delegation  do  not  exist  in  a  lease. of 
urban  tenements.  The  Roman  law  deals  in  several  places  with 
the  right  of  a  tenant  to  sub-let  or  re-let  (Dig.  13,  7, 11  (5),  and 
9,  3,  5  (1),  and  19,  2,  7,  and  19^  2,  24  (1),  and  19,  2, 30 ;  Code,  4, 
65,  6),  but  does  not  refer  to  the  cession  of  a  lease.  Grotius 
(3,  19,  27)  mentions  the  right  of  the  lese^to  sub-let  unless  it  is 
otherwise  stipulated,  though  the  exercise  of  the  right  was 
prohibited  by  the  local  legislation  of  many  towns.  Schorer  in  * 
his  notes  on  Grotius  (3,  19,  10)  also  deals  with  the  same  question 
at  considerable  length,  but  there  is  no  reference  to  the  assign- 
ability of  a  lease  as  distinguished  from  the  right  of  sub-letting 
or  re-letting.  The  index  to  this  passage  states  that  a  man 
can  transfer  (overdoen)  leased  premises  to.  another.  During  the 
argument  Mr.  Nathan,  in  support  of  the  plea,  laid  stress  upon 
this  word'  as  indicating  the  special  right  of  assignment.  The 
word  itself  seems  to  be  in  this  sense  somewhat  obsolete,  but  it  ia 
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quite  dear  from  this  and  other  passages  that  it  also  embraces  the 
sense  of  sub-letting.  Van  Leeuwen  (R.  H.  Regt,  4, 13, 12,  and  4, 
21,  4)  refers  to  the  right  of  the  lessee  to  transfer  (overdoen)  the 
leased  premises  to  another  in  the  same  sense.  In  the  Censura 
Forensis  (4,  22,  9)  the  same  language  is  used,  but  the  word 
rdocare  takes  the  place  of  overdoen.  Wassenaar  (Practijk 
Judicieel,  vol.  I,  cap.  7,  sees.  18, 19,  20,  p.  133)  refers  to  the  right 
of  sub- Jetting,  and  in  the  same  passage  used  the  word  overdoen 
as  equivalent  to  letting  again.  Wassenaar,  giving  a  form  of  the 
transfer  (overdoen)  of  a  lease  (vol.  2,  p.  171)  in  which  the  lessee 
cedes  all  his  right  and  title  to  the  lease  to  the  assignee,  makes 
the  assignee  bind  himself  to  perform  not  only  the  conditions  of 
the  lease,  but  to  indemnify  the  lessee  from  the  payment  of  rent, 
and  to  exhibit  to  him  the  receipts  for  all  such  payments.  This 
form  is  not  consistent  with  the  existence  of  a  well-known  doc- 
trine that  the  assignment  of  a  lease  freed  the  lessee.  Yoet  also 
deals  at  some  length  with  the  right  and  effect  of  sub-letting  and 
the  respective  positions  of  a  landlord,  lessee,  and  sub-lessee  (19, 
2,  5,  and  21),  and  while  laying  it  down  clearly  that  the  landlord 
cannot  sue  the  sub-lessee,  makes  no  reference  to  the  assignment 
ot  the  lease.  There  is  an  equal  absence  of  any  such  reference  in 
the  book  on  the  cessions  of  actions,  where  it  is  stated,  inter  alia 
that  it  would  be  inequitable  to  compel  the  estate  creditors  against 
their  will  to  sue  the  purchaser  of  the  estate  (Voet,  18, 4, 6).  Faber 
<Cod.  lib.  4,  Tit.  42,  Def .  28)  states  that  the  sub-lessee  or  a  per- 
son substituted  in  the  place  of  a  lessee  is  not  liable  to  the  land- 
lord, as  there  is  no  contract  between  them,  and  that  the  receipt 
of  rent  by  the  landlord  in  accordance  with  the  agreement 
between  the  lessee  and  the  sub-lessee  or  substitute,  which  may 
be  considered  a  ratification  of  the  transaction  between  them,  does 
not  novate  the  prior  contract  between  landlord  and  lessee,  seeing 
that  the  power  of  delegation  cannot  be  introduced  by  the  fact 
tliat  the  landlord  may  have  received  frequent  payments  from 
the  one  established  in  the  place  of  the  lessee.  I  have  not  been 
able  to  discover,  nor  was  there  cited  during  the  argument,  any 
Authority  in  either  Roman  or  Roman-Dutch  law,  showing  that 
a  leasee  by  the  assignment  of  his  lease  is  relieved  of  all  liability 
ju  a  case  in  which  delegation  has  not  taken  place  in  the  ordinary 
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way  and  subject  to  the  ordinary  rules.  Yoet,  in  discussing  the 
same  question  of  delegation  in  connection  with  payment  of  rent 
by  a  sub*lessee  to  the  landlord,  gives  no  intimation  of  any  such 
principle  (46,  2, 11).  The  case  of  Executors  of  Rowley  v.  Drys- 
dale  &  Co.  (15  C.L.J.  216)»  which  was  decided  m  the  High 
Court  of  the  Transvaal,  laid  down  that  where  a  landlord  had 
received  rent  from  an  assignee  of  the  lessee  there  was  a  sufficient 
vinculum  juris  between  them  to  enable  him  to  sue.  The  facts 
of  the  case  are  not  reported,  but  whatever  may  be  the  effect  of  a 
mere  acceptance  of  rent,  there  is  in  the  case  under  argument  no 
allegation  that  the  landlord  ever  accepted  rent  from  the  assignee. 

In  Eckart  v.  Nolle  (3  C.L.  J.  44),  and  in  the  discussion  which 
followed  that  decision  of  the  late  High  Court  (see  3  C.L. J.  95 
and  165),  the  rights  of  sub-letting  or  of  assigning  are  discussed, 
but  no  reference  is  made  to  any  difference  being  created  in  the 
rights  of  the  landlord  by  either  method  of  dealing  with  a  lease. 
If,  as  the  then  Chief  Justice  of  the  High  Court  intimated,  the 
words  relocare  and  wederom  te  verhuren  include  both  sub-letting 
and  assignment,  theix  the  Roman-Dutch  authorities  which  have 
been  cited  do  not  support  the  contention  that  assignment  in  the 
sense  in  which  they  use  it  relieves  the  lessee  ipso  facto  of 
liability. 

It  is  true  that  in  Cdlina  v.  Hugo  (10  C.L.J.  349)  Chief 
Justice  EoTZE  expresses  approval  of  certain  words  of  Sir  Henry 
DE  ViLUERS  in  Oreen  v.  Orijffiths,  but  I  doubt  whether  his  ex- 
pression either  in  fact  or  intention  goes  the  length  which  the 
defendants'  case  requires.  However  that  may  be,  they  were 
entirely  obiter  dicta.  It  is  interesting  to  note  that  the  French 
authorities,  professing  to  deduce  their  doctrine  from  the  Roman 
law,  have  laid  down  clearly  that  though  a  lease  may  be  assigned, 
and  though  an  assignment  differs  from  a  sub-lease,  more  especi- 
ally with  reference  to  the  relations  between  the  lessee  and  the 
assignee,  yet  neither  the  cession  nor  the  sub-lease  dischargee  the 
original  lessee  from  any  of  the  obligations  which  the  lease  im- 
poses upon  him  as  regards  the  owner.  (Dalloz  Repertoire,  vol. 
20 ;  Louage,  Nos.  422  to  429;  and  Troplong  Le  Droit  Civil,  art.  717, 
sees.  126  to  129,  sees.  537  to  538).  They  seein,  indeed,  to  have 
adopted  the  English  doctrine  that  both  lessee  and  assignee  are 
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liable  to  the  landlord  {Baynton  v.  Morgan,  22  Q.B.D.,  L.R. 
74). 

Later  Dutch  authorities  also  seem  to  make  no  reference  to 
the  release  of  a  lessee  from  his  obligations  by  virtue  of  an  assign- 
ment (van  Appen-Sasse,  Rechts  literatuur,  Huur  en  verhuur, 
3).  Nor  am  I  aware  of  any  decision  in  the  Courts  of  the  late 
Free  State  or  of  Natal  to  any  such  effect  Connor,  C  J.,  indeed 
seemed  to  consider  that  there  is  no  distinction  in  our  law  between 
sub-letting  and  assigning  {Midgeley'a  Trustees  v.  BaUance  and 
Letchford,  5  N.L.R.  312).  I  have  therefore  come  to  the  con- 
clusion that  the  mere  assignment  of  the  lease  of  an  urban 
tenement  does  not,  even  in  the  case  where  there  is  no  prohibition 
against  sub-letting  or  assigning,  relieve  the  lessee  from  his  obliga- 
tions to  the  landlord.  The  exception,  so  far  as  regards  paragraphs 
4-7  inclusive,  of  the  first  plaintiff,  will  be  upheld  with  costs. 

Plaintiff's  Attorneys:  Baumann  &  OUfiUan  Defendants' 
Attorneys:  Tredgold-,  Steytler  <t  Beyers. 


BRUNSCHWIK  v.  BRUNSCHWIK. 
1902.    October  24.    Mason,  J. 
Jurisdiction. — Domicile. — Divorce, — Adtdiery, 

The  true  domicile  of  the  husband  is  the  only  domicile  that  can  give  the 
Court  jurisdiction  to  dissolve  a  marriage. 

The  fact  that  the  defendant  (the  husband)  in  a  divorce  case  (such 
defendant  being  unable  to  consent  to  judgment  being  entered 
against  him)  does  not  ^ke  objection  to  the  jurisdiction  of  the 
Court,  does  not  absolve  the  Court  from  satisfying  itself  as  to  the 
true  domicile  of  the  husband. 

Le  Meeurier  v.  Le  Mesurier  (64  L.J.,  P.C.  97)  followed. 

Plaintiffs  declaration  set  out  that  the  parties  were  lawfully 
married  by  special  licence  at  Johannesburg  in  July,  1896.  Prior 
to  the  marriage,  in  September,  1895,  the  parties  had  at  Le  Mans, 
in  France,  entered  into  an  antenuptial  contract  providing  that 
the  contemplated  marriage  should  be  in  community  of  property 
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under  French  law,  but  excluding  certain  property  therein 
specified.  There  is  no'  issue  of  the  marriage.  In  July  and 
August  last,  and  on  divers  other  occasions,  the  defendant  com- 
mitted adultery  with  one  Lucienne  Chotard ;  wherefore  plaintiff 
claimed  a  decree  dissolving  the  marriage,  and  declaring  defen- 
dant to  have  forfeited  all  benefits  under  the  marriage  in  com- 
munity of  goods.    The  defendant  was  in  default. 

AdMe  Alphonsine  Btunsehwik  stated  that  she  was  bom  in 
France,  where  she  met  her  husband.  A  marriage  was  arranged, 
and  a  marriage  settlement  drawn  up  prior  to  her  leaving.  The 
parties  proceeded  to  Johannesburg,  and  were  married  here  on  2nd 
July,  1896,  before  the  Special  Landdrost.  The  marriage  was 
afterwards  confirmed  at  the  French  Consulate.  (A  copy  of  the 
certificate  and  the  marriage  settlement  was  handed  in.)  She 
omitted  to  have  the  settlement  registered  at  the  time,  as  she  did 
not  know  it  was  necessary.  At  this  time  her  husband's  residence 
was  in  Johannesburg.  A  few  months  after  the  marriage  he 
opened  a  businesa  She  closed  her  business  as  dressmaker  when 
he  opened  his.  From  1899  till  this  day  he  had  carried  on  busi- 
ness as  a  wine  merchant.  Until  her  departure  for  Europe  in 
1901  their  marriage  was  happy.  She  went  with  his  consent,  and 
remained  away  fourteen  months.  The  first  six  months  oi  her 
absence  he  supported  her,  but  the  last  eight  months  he  sent 
her  nothing.  She  returned  here  on  the  12th  March,  1902,  and 
her  husband  received  her  very  coolly.  He  did  not  even  meet 
her  at  the  station.  In  her  bedroom  she  found  hairpins,  ladies' 
combs,  &c.  She  at  once  remarked  on  what  she  had  found,  and 
her  husband  acknowledged  having  had  French  and  German  girls 
there.  She  remained  in  the  house,  occupying  a  separate  bed- 
room, and^employed  detectives  to  watch  her  husband. 

By  the  Court :  Her  husband  had  a  store  worth  about  £1,000. 
He  had  made  Johannesburg  his  residence  When  she  married  him. 
He  had  gone  back  to  France  in  1901  to  buy  goods.  They  both 
intended  returning  to  France  when  they  had  made  sufficient 
money.  If  in  1900  they  had  made  a  lot  of  money  they  would 
have  returned  to  France  forthwith.  They  did  not  look  forward 
to  living  and  dying  in  South  Africa.  Her  husband  was  still 
a  French  subject,  and  had  not  become  a  burgher  of  the  TransvaaL 
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John  Florenstein  stated  that  he  had  been  employed  by  plain- 
tiff to  watch  defendant  He  followed  him  one  evening  in  July 
last,  and  saw  him  entering  a  house  of  ill-fame  in  Bree  Street, 
where  he  remained  some  time  in  a  side  bedroom  which  was  used 
for  immoral  purposes. 

John,  a  native,  stated  that  he  was  m  the  employ  of  the 
defendant.  He  remembered  the  mistress  going  away  last  year. 
While  she  was  away  his  master  brought  strange  women  there. 

J.  Douglaa  Foreter,  for  plaintiff. 

[Mason,  J. :  What  jurisdiction  has  the  Court  in  this  matter  ? 
It  appears  from  the  evidence  of  the  plaintiff  that  they  were 
never  domiciled  here.] 

J.  Douglas  Forster:  I  submit  that  the  Court  has  jurisdiction. 
This  is  the  matrimonial  domicile,  and  the  Court  will  not  easily 
presume  a  change.  On  the  principle  of  vhi  uxor  ibi  dormis,  the 
presumption  is  that  the  parties  are  still  domiciled  here.  The 
defendant  does  not  come  to  Court  to  dispute  its  jurisdiction,  and 
therefore  the  Court  should  not  raise  the  question.  This  was  so 
decided  in  the  case  of  Hawkea  v.  Hawkes  (2  S.C.  109).  (See  further 
the  case  of  Hull  v.  MtieMcuter,  5  Searle,  220 ;  Dicey's  Private 
International  Law,  p.  275 ;  4  Phillimore,  p.  174,  sec.  244). 

Mason,  J. :  Of  late  years  the  Courts  have  invariably  followed 
the  rule  laid  down  in  Le  Mesurier  v.  Le  Mesurier  (64  L.J.,  P.C. 
.97).  In  this  case  the  true  domicile  of  the  husband  is  the  only 
domicile  that  could  give  the  Court  jurisdiction  to  dissolve  the 
marriage.  In  questions  of  divorce  the  defendant  cannot  consent 
to  judgment  being  entered  against  him,  and  the  fact  that  the 
defendant  in  this  case  does  not  take  objection  to  the  jurisdiction 
of  the  Court  does  not  absolve  the  Court  from  satisfying  itself  as 
to  the  true  domicile  of  the  husband.  The  parties  in  this  case 
had  actually  intended  to  get  married  in  France.  Their  marriage 
settlement,  which  was  drawn  up  in  France,  sets  forth  that  the 
parties  intended  their  respective  rights  to  be  regulated  by  the- 
Civil  Code  of  France.  When  they  left  France  they  had  no 
intention  of  living  and  dying  in  South  Africa.  The  plaintiff 
clearly  stated  that  they  had  an  intention  to  return  as  soon  as 
.they  made  enough  money,  and  that  they  only  came. here  to 
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make  their  fortunes.  Under  these  circumstances,  it  can  not  be 
said  that  the  husband  has  acquired  a  new  domicile  in  South 
Africa.  In  order  to  acquire  a  new  domicile  two  essentials  are 
necessary.  There  must,  firstly,  be  an  intention  to  change  their 
domicile  and  to  acquire  a  new  one,  and,  secondly,  there  must 
be  an  actual  settling  down  in  the  country  where  they  intended 
to  acquire  a  new  domicile.  In  this  case  there  clearly  is  no 
intention  to  remain  in  this  country;  on  the  contrary,  there 
is  clearly  an  intention  to  return  to  France  as  soon  as  they  are 
in  a  position  to  do  so.  It  is  true  that  many  people  come  to  this 
country  with  the  intention  of  returning  to  their  homes  sooner  or 
later.  But  in  the  vast  majority  of  cases  this  intention  is  very 
soon  abandoned.  In  this  case,  however,  the  parties  clearly  retained 
their  intention  to  return  to  France.  It  is  certainly  a  significant 
fact  that  they  registered  their  marriage  with  the  French  Consul 
at  Pretoria.  The  defendant  will  be  absolved  from  the  instance 
on  the  ground  that  he  is  domiciled  in  France  and  not  in  this 
country. 

Poitea,  in  December  the  case  was  again  heard. 

The  Court  held  that  there  was  sufficient  evidence  (including 
that  of  the  husband)  to  prove  that  the  defendant  had  established 
his  domicile  in  the  Transvaal,  and  a  decree  of  divorce  was,  there- 
fore, granted. 

Plaintiff's  Attorneys :  Lance  &  Hoyle ;  Attorneys  watching 
the  case  for  the  defendant :  F.  C.  Dumai. 
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Ex  PARTE  FINESTONE  and  LEDIKER 

1902.    October  28.    Wesseds,  J. 

Mariial  Law, — InterdioL — Writ  de  homine  libero  eoshibendo. — Juris- 
dictum.— Prodamation  No.  16,  ]  900.— Proclamation  No.  14, 1902, 
see.  16. — Admini8traU)r. — Commander^n-Chitf. 

The  Court  cannot  conclude  from  the  fact  that  civil  administration  was 
started  in  the  Transvaal  without  the  withdrawal  of  the  Com- 
mander-in-Chief  s  Proclamation  No.  16  of  1900  (wherebj  the  Trans- 
vaal Colonj  was,  as  a  temporary  measure,  and  "until  further 
notice,''  placed  under  Martial  Law  as  such  law  is  understood  and 
administered  in  British  territory  and  by  British  officers),  that  the 
civil  administration  wished  to  take  away  all  the  functions  of  the 
military  arm,  bnt'will  presume  therefrom  that  the'  military  arm 
was  left  with  all  its  power  side  by  side  with  the  civil  adminisir*- 
tion. 

This  was  an  application  by  Fanny  Finestone  and  Hanna 
Lediker,  both  aeting  for  their  respective  httebands,  for  an  order 
restraining  ihe  Commander-in-Chief  of  the  Forces  in  the  Trans- 
vaal, and  General  Oliphant,  and  the  officer  or  other  persons 
having  charge  of  the  applicants'  said  husbands,  from  removing 
them  from  the  Transvaal  or  out  of  the  jurisdiction  of  this  Court, 
pending  further  order  of  the  Court,  and  that  the  said  officers  and 
persons  aforesaid  might  be  ordered  to  show  cause  why  their  said 
husbands  should  not  forthwith  be  released  from  custody. 

Applicants'  petition  alleged  that  their  husbands  were  British 
subjects,  and  had  resided  in  the  Transvaal^  up  to  October,  1899, 
and  carried  on  business  there.  They  had  always  conducted 
themselves  well  in  the  Transvaal  and  in  the  Cape  Colony,  where 
they  went  to  reside  after  the  commencement  of  the  war.  On  the 
3rd  October,  1902,  applicants'  husbands,  who  had  made  repeated 
applications  for  leave  to  return  to  the  Transvaal,  were  informed 
by  the  Permit  Office  in  Capetown  that  their  permits  had  arrived, 
and  upon  application  the  same  were  handed  to  them.  Upon 
these  permits  they  returned  to  Johannesburg,  where  they  arrived 
on  the  11th  October.  Upon  arrival  they  reported  to  the  police, 
and  applied  for  residential  passes,  which  were  at  first  refused, 
but  afterwards,  on  the  16th  October,  granted.  They  heard 
nothing  more  from  the  police  or  other  officials  until  the  27th 
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October,  when  they  were  summarily  arrested,  without  notice,  by 
a  detective  and  military  escort.  They  were  by  these  removed 
to  the  Fort,  or  the  enclosure  adjacent,  and  since  then  had  not 
been  allowed  to  communicate  with  applicants  or  any  legal  adviser 
or  friend.  Mr.  B.  Alexander  was  instructed  to  act  for  the  said 
parties,  but  failed  to  obtain  information  at  the  Charge  Office. 
He  then  went  to  General  Oliphant,  Commander  of  the  Troops  in 
Johannesburg,  who  informed  him  that  the  arrest  had  been  made 
on  instructions,  and  that  both  Finestone  and  Lediker  would  be 
sent  away  out  of  the  Transvaal  very  shortly.  He  was  further 
informed  that  the  parties  would  be  tried  the  proceeding  morning, 
but  on  attending  with  counsel  was  informed  that  there  would  be 
no  trial,  and  that  it  was  no  use  waiting..  Their  husbands  were 
still  in  the  Fort. 

Seward  Brice,  K.C^  (with  him  M.  CampbeU-JohTieion),  for 
applicants. 

The  argument  appears  sufficiently  from  the  judgment 

Wess£i;3,  J. :  In  this  matter  Mrs.  Finestone  applies  to  the 
Court  for  an  order  calling  upon  the  military  authorities  at  the 
Fort,  Johaunesburg,  to  show  cause  why  they  are  detaining  her 
husband,  David  Finestone,  and  to  interdict  the  military  authori- 
ties from  deporting  the  said  David  Finestone.  The  petition 
alleges  that  Finestone  came  up  here  under  a  permit,  that  he  has 
been  arrested  by  the  military  in  a  summary  manner  and  lodged 
in  the  Fort,  and  that  the  military  authorities  will  not  allow  the 
petitioner  to  have  access  to  her  hu3band,  nor  will  they  allow  the 
said  Finestone  to  have  access  to  a  legal  adviser. 

Under  ordinary  circumstances,  I  have  no  doubt  whatever 
that  the  Court  should  upon  such  a  petition  call  upon  the  military 
authorities  to  show  cause  why  Finestone  should  not.be  set  at 
liberty,  for  such  an  act  as  is  complained  of  would  be  a  gross  and 
unjustifiable  interference  with  the  liberty  of  the  subject,  and  the 
Roman-Dutch  law  is  every  bit  as  jealous  of  the  subject's  liberty 
as  is  the  ]5nglish  law.  The  question  is,  however,  complicated 
by  reason  of  the  Proclamation  providing  for  the  Administration 
of  Justice,  and  I  shall  have  to  determine  whether  in  a  case  of 
this  kind  I  have  such  extended  jurisdiction  that  I  can  interfere 
with  an  arrest  made  by  the  military. 
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By  Proclamation  No.  16  of  1900  Lord  Roberts,  as  Com- 
mander-in-Chief in  South  Africa,  declared  that  the  Transvaal 
Colony,  as  a  temporary  measure  and  until  further  notice,  is 
placed  under  Martial  Law  as  such  'law  is  understood  and 
administered  in  British  territory  and  by  British  officers.  This 
Proclamation  was  made  during  the  existence  of  active  hostilities. 
Upon  the  retirement  of  Lord  Roberts^  Lord  Milner  succeeded  as 
Administrator  of  the  Transvaal,  whilst  hostilities  were  still 
actively  going  oa  The  Martial  Iaw  as  proclaimed  by  Lord 
Roberts  was  not  withdrawn  either  by  Lord  Kitchener  as  Com- 
mander-in-Chief, or  by  Lord  Milner  as  Administrator.  I^ter  on 
Lord  Milner  became  Governor  of  the  Transvaal,  and  Civil 
Administration  was  established,  but  Lord  Roberts'  Proclamation 
establishing  Martial  Iaw  was  not  withdrawn.  Whilst  hostilities  - 
were  still  going  on  a  Proclamation  was  issued  establishing  a 
High  Court  at  Pretoria,  and  a  District  Court  at  Jphannesburg, 
The  High  Court  then  became  the  Supreme  Court  and  the 
Witwatersrand  District  Court  became  the  High  Court,  but  the 
[jurisdiction  of  these  Courts  remained  the  same  as  that  of  the 
High  Court  established  under  Proclamation  No.  14  of  1902.  By 
sec  16  the  jurisdiction  of  the  High  Court  was  considerably  cur- 
tailed. The  Court  could  entertain  no  action  brought  against  tha 
Administration  or  the  Commander-in-Chief,  or  any  person  acting 
under  them,  with  regard  to  matters  advised,  commanded,  ordered, 
directed,  or  done  .as  necessary  for  the  suppression  of  hostilities 
or  for  the  maintenance  of  good  order  or  for  the  public  safety  of 
this  Colony.  Now  this  arrest  is  manifestly  not  made  for  the  sup- 
pression of  hostilities,  and  therefore  it  cannot  be  justified  on  that 
ground.  It  is  also  a  moot  point  whether  from  the  famguage  of 
the  Proclamation  the  section  does  not  refer  to  things  which  had 
already  been  done  when  the  Proclamation  was  issued.  'The  next 
sub-section,  however,  says  that  no  proceeding  shall  'be  maintain- 
able for  the  discharge  from  custody  of  any  person  arrested  upder 
Martial  Iaw.  It  is  in  this  sub-section  that  the  real  difficulty 
lies.  What  do  the  words  Martial  Iaw  here  mean  ?  Do  they  meaii 
that  the  military  are  supreme,  and  that  the  orders  of  the  Com- 
mander-in-Chief cannol  be  questioned,  or  do  they  merely  mean 
that  the  Court  has  no  jurisdiction  only  as  long  as  there  is  war 
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raging  in  the  territory  ?  Mr.  Brice  contends  that  there  is  no 
such  law  as  Martial  Law,  and  that  it  merely  signifies  that  during 
active  hostilities  the  military  arm  is  supreme,  but  that  directly 
hostilities  cease  the  military  arm  is  entirely  subservient  to  the 
civil  authorities  in  its  relation  to  persons  not  forming  part  of  His 
Majesty's  forces.  Martial  Law  is,  no  doubt,  an  unfortunate  term, 
and  Mr.  Brice  is  undoubtedly  correct  when  he  says  that  it  is  no 
law  at  all ;  but  it  is  not  quite  clear  to  me  that  we  ought  not  to 
attach  some  different  meaning  to  the  term  Martial  Law  as  used 
in  the  Proclamation  No.  14  than  is  usually  given  to  it.  When 
this  Proclamation  was  issued  the  Proclamation  of  Lord  Roberts 
was  still  in  full  force,  and  that  Proclamation  meant  that  there 
was  no  Civil  law  in  the  Transvaal  except  in  so  far  as  the  Com- 
mander-in-Chief and  Administrator  of  the  Transvaal  chose  to 
allow.  The  only  law  then  in  the  Transvaal  consisted  of  the 
orders  given  by  military  officers,  and  "  Martial  Law "  in  that 
Proclamation  seems  to  mean  that  the  military  would  determine 
in  each  ca^  what  the  relations  of  the  ruler  to  the  ruled  should  be. 
It  was  as  much  in  his  capacity  as  Administrator  as  Commander- 
in-Chief  that  this  Proclamation  was  issued,  though  it  only  speaks 
of  Lord  Roberts  as  Commander-in-Chief.  Now  this  Proclama- 
tion says  that  the  military  arm  shall  be  supreme  until  further 
notice.  Then  comes  the  Proclamation  constituting  the  High 
Court,  and  it  says  that  the  Court  shall  take  no  cognisance  of 
arrests  made  under  Martial  Iaw,  tliat  is,  whilst  the  military  arm 
is  supreme.  Now,  no  notice  has  been  given  to  say  that  the 
military  arm  is  no  longer  supreme,  and  I  am  asked  to  infer  from 
the  cessation  of  hostilities  that  the  supremacy  of  the  military 
arm  in  this  colony  has  ceased.  I  do  not  think  that  I  am  justified 
in  making  that  inference.  Then  I  am  asked  to  say  that  even  if 
the  cessation  of  hostilities  does  not  justify  the  inference,  the 
establishment  of  Civil  Administration  and  of  the  Supreme  Court 
makes  it  a  necessary  inference  that  the  military  arm  is  no  longer 
supreme.  The  argument  is  no  doubt  strong,  and  but  for  the 
words  "  until  further  notice  "  in  Lord  Roberts'  Proclamation,  to 
my  mind,  conclusive.  I  think,  however,  that  the  fact  that  Civil 
Administration  was  started  without  the  withdrawal  of  this  Pro- 
•clamation  would  lead  to  the  conclusion  that  the  Civil  Administra- 
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tion  did  not  wish  to  take  away  the  functions  of  the  military  arm, 
but  left  it  with  all  its  power  side  by  side  with  the  Civil  Adminis- 
tration. No  authority  has  been  cited  to  show  me  that  an  ad- 
ministration in  a  new  colony  cannot  be  started  on  such  lines. 
Under  these  circumstances,  therefore,  I  cannot  presume  that  the 
arrest  was  made  without  due  instructions  from  the  proper 
authorities,  and  so  decline  to  interfere  in  the  matter. 
Application  refused. 

Applicants'  Attorneys  :  Roiix  <t  Afalherbe, 
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1902.    Novenifxn^  3,  4,  12.    Smith,  J. 

Landlord  and  tenant, — Buildinif  lease, — Beneficial  occupation, —  War, 
— Remission  of  rent. 

The  lessee  is  bound  to  pay  rent  according  to  his  agreement,  unless 
during  his  tenancy  the  property  itself  becomes  worthless  for  the 
purposes  for  which  it  was  hired,  by  reason  of  causes  independent 
of  his  control.  In  such  cases  as  these  the  tenant  is  justified  in 
quitting  the  property,  and  his  liability  to  pay  rent  ceases. 

This  was  an  action  for  the  recDvery  of  £4,950,  being  the  rent 
of  Stand  751,  Market  Street,  for  the  period  from  January,  1900, 
to  September,  1902.  The  defendants  pleaded  that  there  had 
been  no  beneficial  occupation  of  the  premises  in  question,  as  it 
was  impossible  to  proceed  with  the  building  on  the  stand  leased 
as  agreed  upon  in  terms  of  the  written  lease  between  the  parties, 
owing  to  the  prevalence  of  hostiMties  between  Great  Britain  and 
the  South  African  Republic,  and  to  the  difficulty  in  getting 
building  material  from  the  co«ist.  In  reconvention  the  di'frn- 
dunts  claimed  the  sum  of  £3,000,  due  on  an  acknowledgmont 
of  debt.     On  these  pleadings  the  parties  joined  is.sue. 

The  Court  held  that  the  onus  of  establishing  their  case  lay,  in 
the  first  place,  on  the  defendants. 

Frederick  J.  Bezuidenhout  said  he  was  one  of  the  defendants 
in  this  action.     He  had  a  half-share  in  the  lease  of  the  property 

T.P.     02—21 


232         LIPINSKI  V.  BEZUIDENHOUT  and  OTHERS. 

in  question.  In  terms  of  the  lease,  defendants  had  to  erect  a 
building  on  the  property.  They  began  to  build  shortly  before 
the  outbreak  of  the  war  in  1899.  They  stopped  building  because 
of  the  war.  The  contractor  (Wood)  left  the  country  when  war 
broke  out.  Every  burgher  was  commandeered  at  the  time,  and 
nearly  all  British  subjects  had  to  leave  the  Transvaal.  Witness 
was  on  commando  until  January  3,  1902,  when  he  was  captured. 
He  was  kept  in  the  Umvoti  Camp,  Natal,  until  the  Declaration 
of  Peace  in  May  of  this  year. 

Cross-examined:  Witness  went  on  commando  in  October, 
1899.  Work  was  stopped  because  the  contractor  was  a  British 
subject,  and  had  to  leave  the  Transvaal.  Witness  resided  in 
Standerton,  and  was  a  farmer.  The  other  defendants  were 
also  farmers.  They  left  everything  in  the  hands  of  Henricus 
Lorentz.  Witness  could  not  say  why  the  work  was  actually 
stopped. 

Re-examined :  It  would  have  been  impossible  to  put  up 
a  building  during  that  period  of  the  war.  He  had  seen  plans  of 
the  buildings.  Lipinski  had  also  seen  the  plans.  Witness  did 
not  see  the  contractor  himself. 

W.  A.  T.  Gouws  stated  that  he  was  one  of  the  defendants 
in  the  case.  He  entered  into  the  contract  with  Lipinski.  The 
building  waa  started  shortly  before  the  war.  The"  building  wa^ 
stopped  on  the  outbreak  of  hostilities  without  his  permission. 
Witness  finally  came  back  to  Johannesburg  in  July,  1901.  It 
was  not  owing  to  the  want  of  money  that  the  building  was  not 
proceeded  with. 

Cross-examined:  From  September,  1900,  witness  was  in 
Durban  on  parole.  He  did  meet  Mr.  Wood  there  in  February, 
1901.  It  was  not  definitely  arranged;  that  Mr.  Wbod  should 
proceed  with  the  building  as  soon  as  he  arrived  in  Johannesburg. 
Witness  could  not  recollect  whether  any  effort  was  made  to 
induce  Mr.  Wood  to  proceed  with  the  building,  nor  was  he  aware 
that  Mr.  Wood  returned  in  March,  1901,  and  proceeded  with  the 
work  in  April.  Witness  was  not  aware  that  the  contractor  had 
stopped  the  work  owing  to  instructions  which  he  received. 

Re-examined :  The  only  work  done  in  April,  1901,  was  to 
prevent  an  adjoining  building  from  sinking. 
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John  A.  Moffat,  architect,  stated  that  he  was  a  partner  in  the 
firm  of  Mackintosh  &  Moffat.  He  knew  the  stand  in  question. 
The  firm  of  Carter  &  Mackintosh  were  originally  employed 
to  supervise  the  erection  of  certain  buildings  called  Baldwin 
Chambers  on  this  stand.  The  buildings  were  to  be  substantially 
built,  and  were  intended  to  be  used  as  offices  and  rooms.  The 
building  was  approximately  to  cover  the  whole  stand.  The 
total  cost  of  the  building  was  to  be  £12,000.  Work  was  started 
shortly  after  the  15th  July,  the  date  of  the  contract.  The  work 
was  continued  until  the  end  of  September.  At  that  time  the 
horses  were  commandeered  by  the  Government,  and  the  trades- 
men were  leaving  the  country.  The  bulk  of  the  mechanics  in 
the  place  were  British.  Quite  95  per  cent,  were  British.  It  was 
not  reasonably  possible  to  proceed  with  the  work  after  the 
outbreak  of  hostilities.  In  fact,  it  was  absolutely  impossible. 
For  the  purposes  of  this  building  iron  girders  had  been  ordered 
from  London  by  cable.  These  girders,  as  also  certain  pillars,  had 
to  be  cast.  If  the  excavation  and  basement  had  been  finished, 
the  work  could  not  have  been  proceeded  with  if  the  girders 
had  not  arrived.  It  was  impossible  to  get  goods  up  from  the 
coast.  After  the  British  occupation  permits  were  issued  to  those 
desirous  of  getting  goods  from  the  coast.  There  was  a  shortage 
as  to  trucks.  The  girders  were  lying  at  Durban  all  through  the 
war.  It  would  have  taken  at  least  three  months  to  get  the 
goods  up.  Taking  all  circumstances  into  consideration,  it  was 
impossible  up  to  recently  to  build  as  quickly  or  as  cheaply  as 
before  the  war. 

Cross-examined:  A  permit  was  received  in  December,  1901, 
to  get  these  girders  up.  The  building  was  proceeded  with  as  far 
as  it  was  advisable  to  go  pending  the  arrival  of  the  girders. 
Witness  did  not  know  wliy  the  girders  had  not  come  up.  There 
was  some  delay  owing  to  tlie  bills  not  having  been  taken  up. 
Girders  of  the  size  recjuired  miglit  possibly  have  been  obtained 
in  Johannesburg  in  Septenil)er,  1890.  It  was  impossible  for  an 
architect  other  than  a  British  arcliitect  to  go  on  with  the  work 
owing  to  the  difficulty  about  the  girders,  and  because  transport 
and  labour  were  not  available.  Transport  might  have  been  done 
by  oxen.    .There  were  several  factories  working  during  the  war. 
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Re-exaniinsd:  There  was  very  little  building  going  on 
when  war  broke  out.  Several  big  buildings,  however,  were 
going  up.  The  Castle  block  was  completed  during  the  war, 
but  it  was  papering  and  painting  that  was  required.  The 
building  was  required  by  the  High  Commissioner. 

L  E.  van  Diggelen  stated  that  he  was  a  burgher  of  the  late 
South  African  Republic,  and  lived  in  Johannesburg  when  war 
broke  out.  In  September,  1899,  people  were  leaving  Johannes- 
burg in  great  numbers.  Only  a  few  people,  comparatively 
speaking,  were  allowed  to  stay.  The  exodus  was  very  large. 
The  burghers  were  commandeered,  and  had  to  go  to  the  front. 
The  other  foreigners  were  compelled  to  do  police  duty.  For 
some  period  witness  acted  as  commandant  of  the  police.  It  was 
impossible  to  carry  on  building  operations  owing  to  the  difficulty 
to  obtain  transport  and  other  requisites.  This  difficulty  existed 
long  after  the  British  occupation. 

Cross-examined :  Witness  stated  that  he  was  not  speaking 
as  a  builder  or  contractor.  The  foreigners  might  have  done  the 
work.  Mr.  Lorentz  was  here  for  some  time  during  the  British 
occupation. 

J.  G.  Ellis,  engineer,  stated  tliat  he  was  the  representative  of 
Lloyd  &  Lloyd,  also  a  director  of  Begbie's  foundry.  Girders  and 
other  goods  could  be  got  up  from  the  coast  only  under  very 
great  difficulties  for  a  long  time  after  the  British  occupation. 
Even  if  a  permit  were  granted,  it  was  very  difficult  to  say  when 
the  good.s  allowed  by  the  permit  would  arrive.  In  one  instance 
it  took  six  months  to  get  the  goods  Iiere.  Begbie's  foundry  was 
commandeered  by  tlie  late  S.A.R.  The  United  Engineering 
Company  are  merchants,  not  manufacturers.  It  was  impossible 
to  carry  on  building  operations  to  a  great  extent. 

Cross-examined :  He  was  not  here  during  the  war.  Witness 
arrived  here  in  April,  1902.  During  the  war  he  was  represent- 
ing his  firm  in  Durban.     Permits  were  sent  to  him  there. 

J.  H.  Muiniik  stated  thai  he  was  appointed  a  member  of  the 
Commission  of  Peace  and  Order  in  October,  1899.  On  the  out- 
break of  hostilities  the  British  subjects,  not  re(juired  for  tlie 
mines,  were  sont  o\  er  tlu'  Ixjidfj-.  The  town  was  a  *'  barricaded 
wilcerncss."     The  foreign  population  was  not  very  large.     They 
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were  mostly  artisans.  It  would  have  been  impossible  to  carry- 
on  building  operations  up  to  the  British  occupation. 

Cross-examined :  The  foreign  population  was  not  sent  out  of 
the  country,  but  a  very  small  section  of  the  foreigners  remained 
in  the  country  when  war  broke  out.  Witness  was  referring  to 
the  foreign  population  on  the  mines. 

P.  E.  Treeby,  architect  and  civil  engineer,  stated  tliat  before 
peace  was  declared  there  was  great  difficulty  in  carrying  on 
building  operations  on  a  large  scale.  Witneas  came  back  in 
April,  1902. 

Cross-examined :  Girders  required  for  this  building  were  not 
obtainable  in  Johannesburg.  It  was  not  advisable  to  build  up 
girders.  A  built-up  girder  would  not  be  sound.  Good  girders 
might  be  built  up  by  using  proper  pieces.  The  girders  might 
have  been  made  here  if  the  material  had  been  here.  The  material 
was  not  here. 

Re-examined  :  The  work  under  the  circumstances  would  have 
been  a  patched-up  one. 

John  Abbot,  member  of  Abbot  &  Co.^  contractor,  Johannes- 
burg, stated  that  his  firm  liad  the  contract  for  the  erection  of 
the  Natal  Bank.  When  war  broke  out  witness  left,  and  re- 
turned in  Maj'',  1901.  The  building  was  stopped  on  the  outbreak 
of  war,  and  could  not  be  proceeded  with  when  witness  returned, 
owing  to  the  difficulty  of  getting  o;oods  from  the  coast.  The 
building  was  only  restarted  in  March  of  this  year.  The  girders 
for  the  Natal  Bank  were  in  Durban ;  they  were  only  got  up  last 
month. 

Cross-examined  :  There  was  a  clause  in  the  contract  that 
operations  might  be  stopped  if  war  broke  out. 

John  Mofiat,  recalled,  stated  that  application  for  a  permit 
for  the  importation  of  the  girders  for  the  Natal  Bank  was  made 
in  August  last  year.     These  girders  only  arrived  last  June. 

Cross-examined :  The  permit  was  received  either  at  the  end 
of  April  or  the  beginning  of  May  of  this  year. 

C.  J.  Hoolboom  stated  that  in  February,  1901,  he  was  ap- 
pointed the  representative  of  Messrs.  \'an  Boeschoten  and 
Lorentz.  There  was  very  little  building  going  on  during  the 
war.     When  he  took  over  the  management  of  the  business  of 
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Mcssr&  Van  Bocschoten  &  Lorentz  he  knew  about  the  contract 
for  this  building.  The  excavations  had  to  be  attended  to  owing 
to  danger  which  was  threatening  the  adjoining  property.  Wit- 
ness did  not  think  that  it  was  possible  to  carry  on  building 
ppeialions  at  that  tima  Witness  was  afraid  to  pay  for  the 
girders,  as  it,  was  stipulated  in  the  contract  that  the.  build- 
ing should  be  paid  for  as  it  went  up.  The  building  could 
not  go  up  owing  to  the  girders  not  being  here.  It  was  not  want 
of  money  that  stopped  the  building. 

Cross-examined :  The  building  was  not  proceeded  with  owing 
to  the  want  of  material.  The  contractor  refused  subsequently  to 
go  on  with  the  building  on  the  terms  of  the  old  contract.  Wit- 
ness could  not  get  into  communication  with  his  principals. 
Gouws  might  have  been  communicated  with.  J.  Bezuidenhout 
might  have  been  written  to.  F.  Bezuidenhout  was  away  as 
a  prisoner  of  war.  Witness  on  several  occasions  wrote  to 
F.  Bezuidenhout,  but  could  get  no  reply.  The  principals  had 
abandoned  the  idea  of  building,  and  had  given  the  lease  away. 
In  1899  the  value  of  the  stand  was  about  £30,000.  He  did  not 
think  that  there  was  much  difference  in  value  at  present.  He 
would  be  surprised  to  hear  that  the  value  had  increased  by  fifty 
per  cent. 

Re-examined:  Mr.  Wood  repudiated  the  contract  and  refused 
to  go  on  with  it  on  the  old  terms.  He  wanted  £2,398  more  for 
tlie  work.  Witness  could  not  take  it  upon  himself  to  pay  such 
an  amount  more  than  the  original  sum. 

C.  Wood,  contractor  in  Johannesburg,  stated  that  he  was 
the  contractor  for  the  erection  of  Baldwin  Chambers.  When 
war  broke  out  the  excavations  had  been  completed,  also  the 
foundations  laid.  The  work  had  to  be  suspended  owing  to  the 
horses  being  commandeered.  Witness  returned  in  March,  1901. 
There  was  plenty  of  labour  at  that  time.  The  building  inight 
have  been  proceeded  witli  if  the  girders  could  be  got 

Cross-examined:  Oilier  material. might  possibly  have  been 
obtained  in  Johannesburg.  The  United  Engineering  Company 
had  a  very  large  stock  of  girders  in  1901.  Witness  had  since 
March,  1901,  completed  the  London  Chambers.  This  was  worth 
£12,000.     Witness  had  another  contract  for  the  Consolidated 
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Ooldfields  Company.  This  work  was  nearly  finished  It  was 
worth  about  £20,000.  Rents  now  were  at  least  100  per  cent 
higher  than  they  were  in  1899  for  every  class  of  building.  Pro- 
perty had  also  increased  in  value  very  considerably. 

Re-examined :  He  had  given  a  statement  of  his  evidence  to 
Mr.  Dickinson.  Witness  had  bought  tons  upon  tons  of  girders 
since  March,  1901,  in  Johannesburg. 

By  the  Court :  Girders  might  have  been  built  up.  It  would 
have  made  no  difference  to  the  weight-carrying  capacity  of  the 
girders ;  but  the  cost  would  have  been  greater. 

For  the  plaintiff,  Richard  Currie  stated  that  he  was  an 
auctioneer  and  valuator  in  Johannesburg.  He  had  been  here  for 
the  last  16  years.  He  was  ac<iuainted  with  the  stand  in  question. 
It  was  a  very  valuable  stand.  There  heid  been  a  considerable 
increase  in  the  value  of  properties  lately.  There  was  at  least  an 
increase  of  50  per  cent,  on  the  value  of  properticH  as  compared 
with  that  of  1899.     The  same  also  applied  to  rents. 

Cross-examined:  £1,800  a  year  was  a  good  rental  for  the 
stand  in  question.  1899  was  a  period  of  grea€  depression  owing 
to  the  rumours  of  war.  In  July  of  that  year  the  people  were 
betting  on  the  chances  of  war  breaking  out.  During  that  and 
the  following  month  people  were  sending  their  families  away. 

Frank  Hill,  mechanical  engineer,  Johannesburg,  stated  that 
he  represented  the  United  Engineering  Company.  They  dealt 
in  girders.  Building  up  of  girders  was  a  matter  of  simple  con- 
struction. It  was  a  daily  business.  The  United  Engineering 
Company  were  the  largest  stockholders  of  girders  in  Johannes- 
burg. In  September,  1899,  they  had  a  large  stock  of  girders—so 
much  so  that  this  year  there  were  nearly  1,000  tons  of  girders 
left.  They  had  girders  of  12  by  6  inches,  with  a  length  of  30  feet. 
Girders  could  not  be  made  longer.  The  construction  would  be 
faulty,  unless  they  were  supported.  The  weight-carrying  capacity 
would  be  increased  as  the  span  would  be  reduced.  It  would  not 
have  been  difficult  to  carry  out  the  plan  of  the  building  in  ques- 
tion by  the  girders  they  had  in  stock.  All  sections  of  girders 
were  kept  by  their  firm,  and  these  sections  were  plated  to  the 
required  sizes. 

Cross-examined:  In   May,   1902,  he  took  over   1,000  tons 
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of  girders.  Qitders  required  for  the  building  in  question  would 
weigh  about  10  tons.  There  were  enough  girders  to  supply 
twenty  or  twenty-five  buildings  of  the  description  of  the  one  in 
question.  Witness  was  ill  all  through  the  war.  He  only 
returned  to  business  in  May  of  this  year. 

Be-examined :  Witness  imagined  that  the  manager  had  autho- 
rity to  sell  and  dispose  of  girdera  Any  mechanic  would  have 
been  able  to  build  up  girders. 

0.  H.  Brauer,  architect,  stated  that  he  had  been  practising 
here  for  the  last  fifteen  years.  He  remained  here  through  the 
war.  A  good  o  many  foreign  artisans  had  joi..ed  the  Boers. 
About  March,  1900,  many  of  them  returned  to  town.  About 
April,  1900,  witness  called  for  tenders  for  a  certain  work,  and 
was  surprised  to  find  that  he  received  about  thirty  applicationa ' 
Angehrn  &  PieFs  large  building  was  completed  during  the  war. 
At  Begbie's  foundry  there  was  a  large  stock  of. girders.  It 
would  have  been  possible  to  make  up  girders  of  the  strength 
required  in  Johannesburg.  Witness  knew  the  stand  in  question. 
He  would  have  been  able  to  start  the  work  about  six  months 
after  the  war  broke  out,  and  to  complete  it  during  the  war. 

Cross-examined:  Witness  did  not  know  whether  Angehrn 
and  Piel  were  butchers  to  the  late  S.A.B.  For  six  months 
Johannesburg  was  absolutely  bare.  At  the  end  of  that  period  a 
good  many  came,  back  from  the  front.  These  were  men  of  all 
nationalities.  In  case  of  necessity  columns  might  be  coupled 
together. 

Be-examined :  Bricks  ^ere  obtainable  during  the  war. 

C.  Schlesinger  stated  he  'was  in  charge  of  the  United  Engi- 
neering Company  up  to  about  i^ix  months  ago.  He  went  away 
in  October,  1899,  and  returned  in  May,  1900.  They  had  a  very 
large  stock  of  girders,  and  would  have  been  prepared  to  supply 
contractors. 

Cross-examined :  Before  the  British  occupation  the  business 
was  somewhat  slow ;  after  that  event  it  increased  considerably. 

/.  S,  Curlewis  (with  him  Saul  Solomon),  for  plaintiff:  I 
submit  that  the  contract  here  entered  into  is  not  the  contract  of 
letting  and  hiring  of  Roman-Dutch  law,  and  that  consequently 
the  common  law  doctrine  of  beneficial  occupation  does  not  apply. 
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It  is  a  contract  am  generis,  containing  ah  element  of  chance 
depending  npon  certain  circumstancea  The  common  law  doctrine 
of  beneficial  occupation  should  be  applied  strictly  -to  leases  of 
houses  and  lands  where  there  was  distinctly  a  use.  Cases  applic- 
able are  Doton  v.  Ritchie  (L.R.  2  Scotch  Appeals);  Schorer's  Notes 
to  Grotius,  394;  Treaaurer-OenercU  v.  Loxton  (1  S.C.  304); 
Rubidge  v.  HadUy  (2  Menzies,  174) ;  Norden  v.  Shaw  (2  Menzies, 
161);  Hay  v.  Divisional  Council  of  King  WiUiam'a  Town  (1 
E.D.C.  97);  Pothier  de  Lois,  ch.  III.  part  III,  p.  151. 

J.  W.  Lsonari,  K.C,  (with  him  G.  T.  Morice),  for  defendants : 
I  submit  that  it  would  be  a  violation  of  the  CDmmon  law  doctrine 
to  apply  it  strictly  to  any  particular  lease.  The  whole  quesfibn 
is  whether  the  lessee  obtained  what  the  parties  contemplated 
that  he  should  get,  or  does  the  lessor  claim  payment  for  what 
the  lessee  had  not  enjoyed  ?  A  lease  does  not  cease  to  be  a  lease 
because  something  is  added  to  it.  As  to  the  facts,  the  defendants 
were  prevented  by  circumstances  over  which  they  had  no  control 
from  proceeding  with  the  work,  and  they  are  entitled  to  pro- 
tection. 

0.  T.  Morice  (following  on  the  same  side) :  In  support  of  the 
position  taken  up  by  the  defendants  there  are  the  following 
authorities :  Digest,  19,  15,  2 ;  Digest,  19, 27, 1 ;  Digest,  19,  25,  2 
Van  der  Linden  (1,  15, 12) ;  Rubidge  v.  Hadley  (2  Menzies,  174) 
Abraham  k  Wesel  (I,  11, 12, 14,  15);    (VI,  10, 11);  (VII,  13) 
(XI,  14);    Treasurer-Oeneral  v.  Loxton  (1  S.C.  304).     I  submit 
that  the  dictum  of  Mr.  Justice  Wessels  in  Davy  v.  Walker  and 
Sons  (supra,  p.  124)  was  erroneous. 

J.  S.  Curlewis,  in  reply. 

Cur.  adv.  vidt 

Postea,  (November  12) : — 

Smith,  J. :  This  is  an  action  to  recover  the  sum  of  £4,950, 
arrears  of  rent  due  under  a  contract  of  lease  of  a  vacant  ^tand 
situate  at  Johannesburg,  for  the  period  from  Jr  aary,  1900, 
to  the  30th  September,  1902.  The  defendants  admit  'that 
rent  is  due  from  31st  August,  1902,  to  30th  September,  190Z, 
but  say  that  owing  to  the  existence  of  a  state  of  war  they  had 
not  the  use  of  the  premises  for  the  purposeis  contemplated  iu  the 
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lease,  or  any  beneficial  use  thereof  from  lltii  October,  1899,  to 
Slat  May,  1902.  In  reconvention  the  defendants  daim  (1)  the 
sum  of  £390,  which  they  paid  as  rent  in  respect  of  the  period 
from  11th  October,  1899,  to  Slst  December,  1899,  and  which 
they  claim  to  recover  back,  and  (2)  the  sum  of  £2,700,  balance 
of  moneys  lent  to  plaintiff,  with  interest  on  the  sum  of  £3,000 
from  1st  October,  1899.  The  plaintiff  admits  that  the  sum  of 
£2,700  was  due,  but  contends  that  under  an  agreement  of  even 
date  with  the  lease,  it  was  agreed  between  the  parties  that  the 
debt  should  be  paid  off  at  the  rate  of  £76  per  month,  payable 
quarterly,  the  amounts  as  they  became  due  to  be  deducted  from 
the  rent  payable  under  the  lease.  It  will,  therefore,  not  be 
necessary  for  me  to  go  further  into  this  second  claim  in 
reconvention,  as  the  whole  case  turns  upon  whether  or  not 
the  defendants  are  liable  to  pay  rent  for  the  period  men- 
tioned in  the  claim.  If  they  are,  it  is  simply  a  question  of' 
account,  and  I  understand  that  the  parties  will  have  no  diffi- 
culty in  arriving  at  the  exact  amount  due.  The  plaintiff  is  a 
merchant  and  the  owner  of  a  certain  vacant  stand  in  a  central 
part  of  Johannesburg,  and  undoubtedly  of  great  value.  The 
defendants  are  farmers,  one  of  whom  resides  in  Standerton, 
and  the  other  two  in  the  district  of  Heidelberg.  All  three  were 
burghers  of  the  late  South  African  Republic,  and  had  held  a 
lease  of  this  stand  from  the  2l8t  day  of  May,  1896.  There  is  no 
evidence  as  to  the  terms  of  tliat  lease,  but  on  the  11th  July,  1899, 
the  lease  was  cancelled,  and  a  new  lease  entered  into  "  on  the 
same  terms  as  the  former  lease  with  certain  alterations."  Under 
this  new  lease  the  defendants  agreed  to  pay  rent  at  the  rate  of 
£150  per  month,  and  not  later  than  one  month  from  the  1st  July 
to  commence  to  build  on. the  stand  and  to  complete  "as  soon  as 
possible"  a  building  of  the  value  of  at  least  £12,000.  The 
lease  further  provided  that  the  defendants  sliould  have  a  right 
of  renewal  from  time  to  time,  for  periods  not  to  exceed  in  total 
75  years  from  the  date  of  the  expiration  of  the  first  seven  years, 
and  further  it  gave  them  an  option  to  purchase  the  stand  at  any 
time  after  the  expiration  of  seven  years — provided  the  lease 
remained  in  force — at  the  price  of  £40,000.  On  the  15th  July 
the  defendants  entered  into  a  contract  with  Wood,  a  builder. 
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to  erect  a  boilding  to  be  used  as  shops  and  offices  for  the  price  of 
£11,520.  The  conl^ract  contained  a  clause  specially  inserted 
with  a  view  to  the  possibility  of  war,  under  which  it  was, 
amongst  other  things;  provided  that  in  case  of  the  total  stoppage 
of  the  works  for  more  than  six  months,  the  contractor  should  be 
entitled  to  be  paidfor  the  work  executed,  the  amount  to  be  paid 
to  be  determined  by  the  architect.  I  may  observe  here  that 
both  parties  to  this  contract  seem  to  be  agreed  that  the  stoppage 
of  work  for  six  months  put  an  end  to  the  agreement,  so  far  as 
the  continuation  of  work  under  it  is  concerned.  Wood,  under 
the  agreement,  proceeded  to  execute  the  worka  Excavation 
was  commenced,  and  the  laying  of  foundations  was  beguQ.  Then 
came  the  outbreak  of  war.  The  horses  Wood  was  using  were 
commandeered ;  he  was  unable  to  proceed  with  the  work,  and 
left  the  Transvaal  No  other  work  was  done  to  the  building 
until  after  Wood's  return  in  March,  1901.  In  April,  on  the 
instruction  of  Mr.  Hoolboom,  who  was  acting  as  the  defendants' 
agent  in  the  absence  of  Lorentz,  who  held  their  general  power  ot 
attorney.  Wood  completed  the  foundations,  doing  work  to  the 
value  of  £700  and  £800.  This  was  doixe  outside  the  contract, 
and  for  the  purpose  of  making  the  adjoining  buildings  secure,  and 
was  paid  for.  A  considerable  mass  of  evidence  has  been  adduced 
on  both  sides.  On  the  part  of  defendants  to  establish  that  it 
was  not  reasonably  possible  to  proceed  with  building  operations 
before  April  or  May  of  the  present  year,  and  on  behalf  of  the 
plaintiff  to  show  that,  at  all  events  from  the  month  of  April, 
1900,  the  work  might  have  been  proceeded  with.  With  regard 
to  this  evidence,  my  finding  is  that  the  building  might  have 
been  proceeded  with  in  the  month  of  April,  1900.  It  would 
have  been  to  some  extent  more  costly,  and  there  may  have  been 
.  difficulties  to  overcome  in  the  matter  of  girders  and  other  iron- 
work, but  as  a  matter  of  reasonable  possibility  I  think  it  could 
have  been  done.  I  place  great  reliance  in  this  respect  on  the 
evidence  of  Mr.  Brauer,  and  for  this  reason :  Mr.  Brauer  is  an 
architect,  and  he  is  the  only  skilled  witness  on  either  side  who, 
possessing  the.competent  knowledge,  was  resident  in  Johannes- 
burg throughout  the  war.  His  evidence  is  that  numbers  of 
foreign  artisans,  who  had  joined  the  Boer  forces,  returned  in 
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March,  1900 ;  and  he  mentions  that  for  a  small  contract  of  about 
£600  he  had,  in  April,  about  twenty-eight  contractors  applying 
to  tender.  Having  studied  the  plans  of  tliis  proposed  building, 
he  pledges  himself  that  he  could  have  carried  out  the  work 
in  1900.  The  defendants  were  represented  by  an  agent  here 
throughout  the  war,  and  two  of  them  visited  Johannesburg 
during  the  war.  One  was  here  in  March,  1900,  remaining  only 
for  a  day  and  a  half,  and  the  other  stayed  for  a  month.  There 
is  no  evidence  that  any  of  the  defendants  or  their  agents  at  any 
time  made  any  attempt  to  proceed  with  the  building,  or  even 
made  any  inquiry  .to  ascertain  whether  it  could  be  continued. 
I  can  quite  understand  that  they  might  not  consider  it  either 
prudent  or  profitable  to  continue  the  building  during  the  war. 
It  would  he  more  costly,  there  would  perhaps  not  be  much 
prospect  of  letting  the  offices  and  shops  during  the  war,  and 
there  might  be  a  risk  of  the  property  being  damaged  by  the 
operations  of  war,  at  all  events  up  to  the  time  of  the  occupation 
of  the  town  by  the  British  forces.  Still,  they  were  never  out  of 
possession  of  the  stand.  The  material  could  have  been  procured, 
and  I  find  as  a  fact  that  they  might  have  continued  the  building 
in  April,  1900.  I  am,  therefore,  of  opinion  that  as  regards  the 
period  from  the  beginning  of  April,  1900,  to  30th  September, 
1902,  the  defendants  have  made  out  no  case  for  a  remission  of 
the  rent  agreed  to  be  paid. 

I  will  next  deal  with  the  question  as  to  whether  they 
are  entitled  to  a  remission  of  rent  for  the  period  from 
October,  1899,  to  April,  1900,  as,  though  they  paid  the  rent 
for  the  first  three  months  of  the  period,  if  in  my  judgment 
they  are  entitled  to  no  remission,  it  will  be  unnecessary  for  me 
to  consider  their  first  claim  in  reconvention  to  recover  the 
sum  of  £390.  It  is  dear  that  the  lease  of  this  stand  was 
acquired  by  the  defendants,  not  for  the  purposes  of  cultivation 
or  of  their  personal  occupation,  but  as  a  building  speculation 
pure  and  simple,  and  that  their  right  of  possession  was  never 
interfered  with  throughout  the  war.  It  is  contended  for  them 
that  though  ground  rents  were  formerly  unknown,  and  therefore 
we  do  not  find  in  the  text  books  mention  made  of  other  tenants 
than  agricultural  tenants  (coUmi),  and  the  tenants  of  habitations 
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(iTiquUini),  yet  that  as  the  defendants  leased  this  stand  with 
the  object  of  erecting  a  building  upon  it,  and  as  owing  to  the 
outbreak  of  war  they  were  unable  to  make  use  of  the  stand  for 
the  purpose  for  which  they  had  hired  it,  the  same  principle 
should  be  applied  as  in  the  case  of  a  tenant  who  had  been 
prevented  from  cultivating  his  land  or  inhabiting  his  house. 
For  the  plaintiff  it  is  contended  that  the  Roman-Dutch  law 
should  be  applied  strictly,  that  it  is  confined  to  the  cases  of  the 
inquUinua  or  the  co^onie^—- cases  in  which  the  tenant  has  been 
deprived  of  his  possession  of  the  property  owing  to  the  invasion 
of  the  enemy,  or  the  just  fear  of  such  incursion,  or  in  which  his 
growing  ci"ops  have  been  destroyed  by  an  enemy,  devastated  by 
inundation,  or  have  failed  or  been  destroyed  through  unwonted 
sterility,  or  some  other  vis  Tiiajor ;  that  the  principles  of  the 
law  are  not  applicable  to  those  contracts  which  contain  the 
elements  of  speculation,  such  as  the  ground  lease  before  me ;  and 
that  the  contract  was  entered  into  in  contemplation  of  the  outbreak 
of  war. 

Now,  as  I  understand  the  principles  of  the  Roman-Dutch  law, 
the  lessee  is  bound  to  pay  rent  according  to  his  agreement, 
unless  during  his  tenancy  the  property  itself  becomes 
worthless  for  the  purposes  for  which  it  was  hired,  by  reason 
of  causes  independent  of  his  control,  e.g,y  if  a  house  becomes 
ruinous  'owing  to  an  earthquake,  or,  in  the  case  cited  from  the 
Digest,  of  the  room  hired  as  a  dining-room,  the  light  of  which 
was  so  obstructed  by  a  building  erected  on  adjoining  land  as  to 
render  the  room  useless  for  the  purpose  for  which  it  was  hired, 
or  if  the  house  was  proved  to  be  inhabited  by  ghosts  (Wesel, 
ch.  4,  sec  2).  In  such  cases  as  these  the  tenant  was  justified  in 
quitting  the  property,  and  his  liability  to  pay  rent  ceased.  In 
the  last  case  mentioned,  very  convincing  evidence  would  have  to 
be  adduced  to  persuade  a  court  nowadays  that  the  tenant  was 
freed  from  his  liability.  Then,  there  are  the  cases  where  the 
tenant  was  driven  out  of  possession  by  the  enemy,  or  had  good 
ground  for  desei-ting  the  property  through  fear  of  an  incursion 
of  the  enemy,  or  on  account  of  an  outbreak  of  plague,  which  was 
considered  a  species  of  war  waged  by  the  Divinity  against  man- 
kind.   As  Wesel  says :   Deua  enim  turn  beUum  gerere,  et  iram 
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stiam  in  honUnea  diriringere  videtur  (ch.  4,  sec.  5).  In  all  these 
cases  the  property  itself  was  or  became  unfit  for  the  purposes  for 
which  it  was  let,  or  the  tenant  was  driven  from  possession  by- 
warfare,  human  or  divine,  or  the  well-grounded  apprehension 
of  the  first-named  of  these  evils.  Then  there  are  the  cases 
applicable  more  particularly — I  should  perhaps  have  said  entirely, 
but  for  the  dedsion  in  the  cases  of  the  TreoBwrer-QeTitral  v. 
Loxton  (1  S.C.  304) — ^to  the  agricultural  tenant  (edlonus),  who 
is  entitled  to  a  remission  of  rent  owing  to  the  loss  of  the  frudus, 
arising  from  an  inability  to  cultivate,  or  the  loss  of  the  growing 
crops  owing  to  the  act  of  an  enemy,  or  extraordinary  sterility^ 
inundation,  or  such-like  causes  (Voet,  19,  2,  24).  The  principle 
On  which  this  remission  was  granted  appears  to  have  been  that 
the  payment  of  the  rent  was  regarded  as  compensation  for  the 
ri^t  of  gathering  the  crops  (Wesel,  cL  5,  sea  1),  and  that  as 
this  right  was  lost  through  no  fault  of  the  tenant,  it  was  equit- 
able that  the  payment  should  be  wholly  or  in  part  remitted.  If 
the  tenant  was  able  to  exercise  the  right,  and  gather  the  crop, 
though  it  might  be  seized  the  next  day  by  the  enemy,  or  destroyed 
by  a  storm,  no  remission  of  rent  could  be  claimed.  He  had 
exercised  the  right  of  gathering  the  crop,  and  though  he  might 
be  obviously  in  as  bad  a  position  as  though  he  had  not  done 
so,  or  even  worse,  inasmuch  as  his  time  and  labour  would  have 
been  expended  in  vain,  he  would  not  be  entitled  to  relief.  Are 
these  principles,  or  any  of  them,  applicable  to  the  present  case  ? 
There  is  here  no  defect  in  the  property  itself,  nor  has  anything 
occurred  which  renders  it  less  suitable  as  a  building  site ;  the 
defendants  have  not  lost  the  possession  through  the  incursion  of 
an  enemy,  or  through  any  fear  of  such  incursion,  or  at  all ;  nor 
has  any  fructuB  of  the  property  been  destroyed.  It  is  argued 
that  by  analogy  the  case  comes  within  the  principle  under  which 
a  remission  of  rent  is  granted  to  the  cclonus  who  has  been  pre- 
vented from  cultivating ;  that  as  the  defendants  were  for  a  time 
prevented,  from  causes  beyond  their  control,  from  erecting  the 
building,  they  should  be  exempt  from  payment  of  rent  If 
I  grant  that  there  may  be  a  species  of  analogy  for  the  brief  period 
before  a  building  is  erected,  it  seems  to  me  to  end  there,  but  if 
the  analogy  is  to  hold  good,  it  must  hold  good  throughout  the 
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term  of  the  lease.  In  the  case  of  the  building  lease,  the  land 
is  not  let  for  the  purpose  of  the  lessee  continuously  building  on 
it :  he  erects  his  building  once  for  all,  and  is  the  right  of  the 
ground-landlord  to  have  his  rent  to  depend  on  whether  the  tenant 
makes  a  profit  or  loss  on  his  building  ?  If  the  latter  has  a  bad 
season,  .when  his  shops  and  offices  remain  unlet,  is  he  to  be 
entitled  to  refuse  to  pay  his  ground-rent  on  the  analogy  of 
a  season  of  unwonted  sterility  ?  Can  he  refuse  to  pay  ground 
rent  if  his  building  is  destroyed  by  fire,  or  demand  a  remission 
if  his  tenants  leave  because  the  place  is  haunted  by  ghosts,  or 
because  a  plague  breaks  out  ?  I  think  it  would  come  as  a  great 
surprise  to  ground-landlords  to  find  that  they  occupied  such  a 
legal  position  as  this;  but  in  my  opinion  they  do  not.  The 
rent  is  not  payable  in  respect  of  the  building,  but  of  the 
ground  on  which  it  stands.  Save  as  security  for  the  rent 
and  for  the  expectation  of  eventually  acquiring  the  building 
at  the  termination  of  the  lease,  if  the  option  to  purchase  the 
land  was  not  exercised,  it  seems  to  me  to  be  immaterial  to  the 
plaintiff  whether  the  defendants  built  or  not '  If  they  did 
not  build,  and  the  plaintiff  did  not  exercise  his  right  to  forfeit 
the  lease,  the  rent  was  payable  just  the  same.  That  seems 
indeed  to  be  the  position  at  the  present  time,  as  the  defendants 
have  not  gone  on  with  the  building,  and  have  no  intention  of 
doing  so.  For  the  reasons  above  stated,  I  do  not  think  that 
the  principles  of  the  Roman-Dutch  law  are  applicable  to  the  case 
of  building  leases,  such  as  the  one  in  question  to-day.  The 
defendants  have  not  been  able  to  complete  the  building  so  soon 
as  they  might  otherwise  have  done,  and  were  they  being  sued 
for  a  forfeiture  of  the  lease  by  reason  of  their  failure  to  complete 
it  **  as  soon  as  possible,"  they  might  successfully  defend  them- 
selves by  reason  of  the  circumstances  prevailing  during  the 
period  with  which  I  am  dealing  in  this  portion  of  my  judgment ; 
but  that  is  not  the  question  before  me  to-day. 

In  the  event  of  the  defendants  desiring  to  take  the  opinion  of 
the  Supreme  Court  on  this  question,  I  should  perhaps  say  that  I 
find  as  a  fact  that  it  was  not  reasonably  possible  for  the  defen- 
dants to  continue  the  building  during  the  period  from  the  outbreak 
of  war  to  the  end  of  March.  1900.     With  regard  to  the  case 
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of  the  Treasurer-General  v.  Loodon  (1  S.C.  304)^  In  which  the 
Supreme  Court  of  the  Cape  Colony  extended  the  doctrine 
of  the  remission  of  rent  to  the  case  of  a  lease  of  tolls,  it 
seems  to  me  that  there  is  somethin^^  to  be  said  in  favour 
of  the  view  that  the  rent  payable  for  the  tolls  bears  a  more 
direct  analogy  to  the  gathering  of  B,fructu8  than  the  ground-rent 
payable  in  the  predent  case.  I>*urther,  I  think  that  there  is 
great  force  in  Mr.  Curtewia'  contention  that  such  a  lease  as  this, 
with  an  option  to  purchase  after  the  expiration  of  a  certain 
period,  is  not  subject  to  the  common  law  doctrines  as  to  the 
remission  of  rent,  and  that  the  rent  paid  in  such  a  case  is  partly 
a  price  for  the  right  of  option,  and  has  some  relation  to  the 
purchase  price  of  the  property.  By  providing  that  the  right  of 
option  should  not  be  exercised  until  after  the  expiration  of 
seven  years,  the  plaintiff's  intention  was  to  secure  that  if  the 
property  were  then  purchased  for  the  sum  of  £40,000  he  would 
have  received  £52,000  at  least  for  it.  If  the  defendants  could 
successfully  maintain  their  claim  for  a  remission  of  I'ent  during 
the  whole  period  of  the  war,  and  exercised  their  option  at  the 
end  of  the  seven  years,  they  might  obtain  the  property  for 
£47,000  odd ;  or  if  they  succeeded  in  their  claim  for  a  remission 
only  for  a  portion  of  the  period,  the  amount  which  the  parties 
contemplated  the  plaintiff  would  receive  for  the  property  under 
the  contract  would  be  reduced  by  the  amount  of  the  rent 
remitted.  Again,  the  property  is  proved  to  have  appreciated 
considerably  in  value  since  the  year  1899  ;  one  witness,  a  valuer 
of  much  experience,'  putting  the  enhanced  value  as  high  as 
50  per  cent,  on  the  average.  The  defendants,  whilst  getting  the 
benefits  of  this  enhanced  value,  would  obtain  the  property  at  a 
price  less  than  the  plaintiff  contemplated  obtaining  under  the 
contract  by  the  amount  of  rent  remitted. 

For  all  these  reasons  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  on  his  claim  and  on  the  claim  in  recon- 
vention, with  costs.  If  the  parties  will  agree  on  the  matter  of 
accounts,  I  will  enter  judgment  for  the  amount  so  agreed  upon. 

PlaintifTs  Attorneys:  SoLomoii  &  Tliomson;  Defendants* 
Attorneys :  Van  Boesehoten  &  Lorentz, 
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L.  HART  V.  E.  HART. 

1902.    Noveinber  6,  7.    Smith,  J. 

Landlord  and  Tenant, — Tenancy  at  will, — Precarium, — Notice, 

Plaintiff  gave  defendant  leave  to  occupy  certain  premises  free  of  rent» 
on  condition  that  defendant  should  vacate  the  same  on  receiving 
one  month's  notice  to  that  effect.  Ileldy  that  this  constituted  a 
tenancy  at  will,  and  that  defendant  was  liable,  on  non-compliance 
with  the  notice  to  quit,  to  summary  ejectment^  and  to  pay  damages 
in  lien  of  rent  fov  his  occupation  of  the  property  after  expiry  of  tlie 
notice  to  quit. 

This  was  an  action  for  ejectment,  and  for  damages  in  lieu  of 
rent  at  the  rate  of  £1,  lOs.  per  day  from  Ist  August,  1902. 

Plaintiff's  declaration  set  forth  that  he  was  up  to  April,  1902, 
the  lawful  possessor  and  occupier  of  stands  2,029,  2,030,  and 
2,032,  Nugget  Street,  Johannesburg.  That  on  that  date  he  gave 
defendant  leave  in  writing  to  occupy  said  premises  on  condition 
that  he  should  vacate  the  same  at  one  month's  notice  to  that 
effect.  That  on  or  about  1st  May,  1902,  defendant  took  posses- 
sion and  occupation  of  the  said  stands.  That  on  23rd  June, 
1902,  plaintiff  gave  him  notice  to  vacate  the  same  on  the  Slst 
July,  1902.    That  defendant  refused  to  comply. 

Defendant,  in  his  plea,  denied  that  plaintiff  was  the  lawful 
possessor  and  entitled  to  an  order  for  defendant's  ejectment  and 
damages.  He  admitted  his  being  at  present  in  possession,  and 
also  that  notice  had  been  given  him  to  vacate  the  premises  in 
question.    The  legality  of  the  notice  was  also  denied. 

As  a  special  plea  he  set  forth : — 

That  the  premises  in  question  are  the  property  of  the  estate 
of  the  late  Maurice  Hart.  That  by  the  last  will  of  said  M.  Hart 
it  was  provided  that  should  his  son,  Lionel  Hart  (the  plaintiff), 
at  the  time  of  testator's  decease  be  living  rent  free  in  a  house  of 
which  he  was  the  owner,  the  trustees  were  to  allow  L.  Hart 
to  continue  to  do  so  during  the  lifetime  of  testator's  wife,  provid- 
ing the  share  of  the  balance  of  the  annual  income  of  the  estate 
to  which  he  would  be  entitled  did  not  exceed  £150,  he  (Lionel 
Hart)  keeping  the  premises  in  good  repair,  &c. ;  but  in  the  event 
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of  his  shure  exceeding  that  amount  he  should  pay  the  truBteM  a 
moderate  rental.  That  it  was  under  the  foregoing  provision 
of  the  will  that  plaintiff  was  in  possession  of  the  premises.  That 
on  or  about  4th  March,' 1902,  it  was  verbally  agreed  by  plaintiff 
and  defendant  that  plaintiff  should  deliver  possession  to  him  of 
the  premises,  with  the  exception  of  one  room  in  the  house,  for 
his  (plaintiff's)  use  and  occupation^ill  the  premises  should  be 
sold  by  the  executors  of  the  estate,  and  on  condition  that  he 
kept  the  premises  in  repair  and  paid  all  taxes  and  fees,  &c 
That  under  the  agreement  defendant  took  possession  about  4th 
April,  1902,  and  is  still  in  possession  of  the  said  premises  and 
legally  entitled  thereto. 

Lionel  Hart,  the  plaintiff,  stated  that  he  was  an  executor  of  his 
father's  will,  and  entitled,  under  that  will,  to  the  occupation  of 
the  property  in  dispute.  He  returned  to  Johannesburg  on 
2nd  March,  1902,  and.  went  at  once  to  reside  on  the  property 
in  question.  The  defendant  was  then  living  in  Doomfontun, 
and  asked  plaintiff  what  he  intended  to  do  with  the  property. 
In  April  he  agreed  that  defendant  should  be  allowed  to  occupy 
the  house,  but  there  was  no  such  verbal  agreement  as  defendant 
alleged.  A  written  agreement  was  drawn  up  on  25th  April, 
and  defeindant  entered  into  occupation  of  the  house  at  the 
beginning  of  May.  On  23rd  June  he  gave  defendant  one 
month's  notice  to  quit  from  1st  July.  The  defendant  did  not 
quit  the  premises.  Consequently,  witness  tried  to  break  into 
the  house,  but  found  it  barricaded  against  him.  For  this  he  had 
been  summoned,  and  bound  over  to  keep  the  peace.  The  house 
was  worth  some  £60  a  month.  He  had  been  offered  this 
amount. 

Cross-examined :  He  had  served  in  a  civilian  capacity  in  the 
A.S.O.  at  Ladybrand.  He  was  very  hard  up  at  the  time.  He 
was  not  on  bad  terms  with  his  wife  until  February,  1902. 
He  had  seen  his  brother  (the  defendant)  constantly,  just  after  his 
return  to  town,  and  they  were  then  good  frienda  The  defendant 
then  had  a  house  in  Sherwell  Street.  There  were  many 
conversations  about  defendant  occupying  the  house,  but  the 
agreement  of  26th  April  was  the  Only  contract  between  them. 
He  knew  that  the  defendant  had  bought  furniture  specially 
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for  the  house,  and  put  in  electric  fittings,  and  that  he  had  let  his 
house  in  Sherwell  Street  He  had  quarrelled  with  defendant 
on  various  accounts.  There  was  a  row  in  May,  1902,  because  he 
got  hold  of  a  servant  of  the  defendant'a  He  had  offered  the 
servant  higher  pay.  It  was  af  fcer  ttus  quarrel  that  defendant 
asked  to  have  the  agreement  about  the  house  put  into  writing. 

Re-examined :  There  had  been  no  quarrel  with  defendant  up 
to  26th  April,  that  was,  they  remained  on  speaking  term& 

Charles  Abraham  Levy  stated  that  he  was  a  furniture 
broker,  and  was  employed  by  Edward  Hart  to  remove  his 
furniture  from  Doomfontein  to  the  house  he  now  occupied. 
This  was  on  29th  April. 

Cross-examined :  The  order  to  remove  his  furniture  had  been 
given  witness  about  ten  days  previously. 

Jacob  Chaimowitz  stated  he  had  been  caretaker  of  the  house 
in  dispute.  After  3rd  March  Lionel  Hart  was  living  in  the 
house,  but  he  never  saw  Edward  Hart  there.  Witness  con- 
sidered that  the  house  was  worth  £80  a  month. 

Charles  Frost  Evans  stated  that  he  was  an  electrician,  and! 
that  he  had  been  employed  by  defendant  to  put  up  electric 
fittings  in  the  house  in  dispute.    This  was  in  April. 

The  defendant,  Edward  Hart,  stated  that  at  the  beginning  of 
March  he  and  plaintiff  had  a  meeting  to  discuss  the  vdll  of  their 
late  father.  Plaintiff  then  declared  that  he  could  not  live  in  the 
house,  as  it  had  always  cost  too  much  to  keep  and  as  he  did  not 
expect  that  his  wife  would  return  to  live  with  him;  and  further, 
that  even  if  his  wife  did  return  he  intended  to  take  a  much 
smaller  house.  He  invited  witness  to  take  the  house,  and  it  was 
agreed  that  witness,  his  wife,  and  plaintiff  should  live  in  the 
house  together.  Nothing  was  said  about  a  month's  notice. 
Witness  had  at  that  moment  an  advantageous  lease  of  a  house  in 
Sherwell  Street  He  gave  this  up  and  sold  his  furniture  on 
making  this  agreement  with  pUintiff  He  had  also  ordered 
f umitui*e  from  London,  and  had  ordered  new  electric  ^ttings  lor 
his  house.  The  electricians  came  into  the  house  on  witness's 
orders  on  14th  April.  Plaintiff  had  enticed  away  one  of  witness's 
servants  by  higher  pay.  Witness  considered  this  dishonourable 
of  plaintiff,  and  consequently  asked  plaintiff  to  put  the.  agree- 
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ment  about  the  house  into  writing.  Plaintiff  proposed  three 
months'  notice,  but  witneas  would  not  agree  to  this.  On  25th 
April  witness  received  a  letter  from  plaintiff  proposing  terms, 
but  he  did  not  consent  to  this,  and  returned  the  letter  t6 
plaintiff. 

Cross-examined :  In  Sherwell  Street  he  had  paid  first  £8  and 
then  £12  a  month.  It  was  a  smaller  house.  The  electricians 
had  to  get  permission  from  plaintiff  to  get  into  the  house  at 
first,  but  this  was  only  a  matter  of  convenience.  He  could  not 
remember  when  the  Commissioner  of  Police  had  given  him 
permission  to  remove  his  furniture.  The  enticing  away  of  the 
servant  had  been  the  principal  quarrel  between  witness  and 
plaintiff.  The  agreement  was  entered  into  without  the  know- 
ledge of  their  mother. 

Re-examined :  Their  mother  had  approved  of  the  agreement 
in  her  letters  to  witness. 

Mrs.  Eklward  Hart  stated  that  she  had  been  present  when 
the  agreement  was  come  to  between  plaintiff  and  her  husband. 
Her  husband's  account  of  that  meeting  was  correct.  She  got 
a  key  of  the  house,  and  sent  across  the  furniture  piecemeal. 

Mavfrei  Nathan,  for  plaintiff:  This  is  a  tenancy  at  will, 
which  the  lessor  is  able  at  all  times  to  determine,  even  though 
a  definite  period  has  been  expressed  in  the  agreement.  (See 
Hunters  Roman  Law,  3rd  ed.,  pp.  411,  412.) 

J.  W,  Leonard,  K,C.  (with  him  J,  Stratford),  for  defendant : 
It  was  a  letting  and  liiring,  and  not  a  tenancy  at  will.  Further, 
everything  done  and  left  undone  by  the  parties  clearly  showed 
that  they  could  not  have  contemplated  a  month's  notice. 

Cur.  adv.  vult. 

Poatea,  (November  7) : — 

SBirrii,  J.  (after  stating  the  facts) :  The  Court  comes  to  the 
conchision,  on  the  facts,  that-Tib  definite  term  of  occupation  was 
a<;reed  upon  at  the  time  the  arrangement  was  entered  into,- 
neitlier  th(»  plaintiff  nor  the  defendant  contemplating  that  any 
diaa^Kcinent  between  them  would  arise.  Under  the  circum- 
stances the  defendant  wjis  clearly  to  occupy  the  house  during 
tht    plainliti's   I'leatme.      It  is  therefore    a  tenancy  at   will. 
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terminable  at  the  will  of  the  grantor.  I  almost  regret  that  I 
have  to  come  to  that  conclusion.  The  defendant  has  had  con- 
siderable expense,  inconvenience,  and  discomfort.  But  this  case 
is  only  one  of  many  illustrating  the  necessity  for  parties  to 
come  to  a  definite  understanding  in  all  their  negotiations,  and  to 
put  all  contracts  into  writing.  And  this  they  should  do  irre- 
spective of  what  their  social  relations  at  the  time  might  be  with 
one  another.  The  affairs  of  this  world  are  very  changeable,  and 
it  would  save  a  great  deal  of  unpleasantness  if  parties  would 
take  care  to  put  their  business  relations  on  a  definite  and  clear 
footing.  The  moral  of  it  is  shown  in  this  ca^e,  where  the  parties 
were  once  very  affectionate,  and  now  are  at  enmity.  I  hope, 
however,  that  it  is  not  yet  too  late,  and  that  the  old  relations 
may  be^  restored  between  the  parties.  As  to  the  claim  for 
damages,  the  plaintiff  makes  a  moderate  demand.  It  is  not  dis- 
puted that  this  pntperty,  which  is  large,  fetched  from  £50  to  £60 
rental  a  month.  His  claim  for  £1,  10s.  a  day  is  therefore 
moderate,  and  he  is  cl^rly  entitled  to  that  amount.  Judgment 
will,  therefore,  be  for  the  plaintiff  on  the  claim  for  ejectment, 
and  lor  £100  as  damages,  with  costs  of  the  action. 

Plaintiff's  Attorney:  J.  J.  de  ViUiers ;    Defendants  Attor- 
neys: Van  Oorkom  &  ZmareTistein. 
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SHERRY  V.  STEWART. 

1902.    November  13.  19.    Smith,  J. 

Partnership. — Arhii/iuUiim.^'MiBapprofriatifm. — Stay  of  prooeedingM. — 
Striking  out, — Exeeptvm. 

To  two  paragraphs  of  a  declaration  by  one  partner  againnt  another, 
alleging  miaappropriation  of  partnership  moneys  and  goods,  the 
defendant  excepted  on  the  ground  that  the  said  paragraphs  did 
not  give  sufficient  particulars  of  the  charges  therein  alleged. 
Held^  that  such  an  objection  must  be  made,  not  by  way  of 
exception,  but  on  motion  to  strike  out  the  paragraphs  on  the 
ground  that  they  were  embarrassing,  and  not  sufficiently  precise. 

A  declaration  alleged  various  acts  by  the  defendant  of  miaappropriation 
and  wrongful  conversion  of  partnership  moneys  and  goods.  The 
defendant  pleaded  that  under  a  clause  in  the  deed  of  partnership, 
which  provided  that  in  the  event  of  any  dispute  between  the 
partners  in  regard  to  any  matter  or  thing  relating  to  the  part- 
nership or  the  affairs  thereof,  the  same  should  be  referred  to 
arbitration,  the  action  for  dissolution  and  an  account  should  be 
stayed,  pending  a  reference  to  arbitration.  Udd^  ifr-the  exercise' 
of -the  Court's  discretion,  that  the  claim  for  dissolution  was  a 
matter  connected  with  the  partnership  business  which  the~  parties 
had  agreed  should  be  referred  to  arbitration,  and  that  ^e  action 
must  accordingly  be  stayed  pending  such  reference  to  arbitration. 

This  was  an  action  for  dissolution  of  a  partnership  between 
plaintiff  and  defendant,  and  for  an  account  of  certain  moneys. 

The  plaintiff  alleged  twenty-one  different  charges  against 
the  defendant  of  wrongful  luid  unlawful  misappropriation  and 
conversion  of -moneys  belonging  to  the  partnership  subsisting 
between  plaintiff  and  defendant  Plaintiff  claimed :  (1)  An 
order  dissolving  the  partnership  heretofore  subsisting  between 
plaintiff  and  defendant;  (2)  an  ocder  declaring  the  deed  of 
partnership  entered  into  between  plaintiff  and  defendant,  and 
dated  7tli  October,  1895,  and  tlie  supp- jmentary  deed  of  partner- 
ship entered  into  between  plaintiff  and  defendant,  and  dated 
13th  November,  1897,  to  be  absolutely  null  and  void  as  firom  the 
date  of  summons ;  (3)  an  order  directing  defendant  to  account 
and  pay  in  to  the  said  partnership  all  such  sum  or  sums  of  money 
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bdoDging  to  the  said  partnership  as  defendant  shall  be  found  to 
have  wrongfully  and  unlawfully  misappropriated  and  converted 
to  his  own  use ;  (4)  an  order  for  division  between  plaintiff  and 
defendant  of  the  assets  of  the  said  partnership;  (6)  alternate 
relief ;  (6)  costs  of  suit. 

The  defendant  pleaded,  firstly,  a  denial  of  plaintiff's 
allegations  of  misappropriation  of  moneys  and  goods  by 
defendant;  secondly,  that  in  terms  of  an  arbitration  clause  in 
the  deed  of  partnership  the  matter  was  one  which  should  be 
referred  to  arbitration,  and  that  the  Court,  therefore,  had  no 
jurisdiction  in  this  case.  Defendant  further  filed  two  claims  in 
reconvention.  The  first  of  these  recapitulated  his  second  plea, 
and  asked  the  Court  to  order  a  reference  to  arbitrators.  The 
second  claim  in  reconvention  was  based  on  clause  5  of  the  deed 
of  partnership,  which  provided :  "  The  partnership  may  be  dis- 
solved at  any  time  during  the  continuance  of  this  agreement 
by  mutual  consent,  whereupon,  should  either  of  the  parties  be 
desirous  of  buying  out  the  share  of  the  other  "party  in  the  said 
business,  the  valuation  of  such  half-share  shall  be  fixed  by 
arbitration.'' 

To  defendant's  second  claim  in  reconvention  plaintiff  ex- 
cepted on  the  ground  that  it  was  bad  in  law,  as  the  clause  there- 
in referred  to  only  provided  for  a  dissolution  by  mutual  consent, 
and  plaintiff  could  not  be  compelled  to  consent  to  such  dissolution 
or  to  proceed  to  arbitration. 

Defendant  excepted  to  the  declaration  on  the  ground  that 
sufficient  particulars  6f  charges  were  not  given  in  two  paragraphs 
thereof. 

Argument  was  first  heard  on  the  defendant's  exception  to 
the  declaration. 

0,  Hutchison,  for  defendant,  in  support  of  the  exception: 
One  of  the  two  paragraphs  to  which  I  take  exception  speaks  of 
a  receipt  of  money  from  "  a  person  or  persons  unknown,"  and  is 
vague  as  to  the  date.  The  other  paragraph  contains  a  general 
charge,  without  specific  dates  or  cases,  that  during  the  con- 
tinuance of  the  partnership  the  defendant  misappropriated 
moneys  belonging  to  the  partnership.  This  case  is  virtually  the 
same   as   a   criminal    charge,   and    acts    of    misappropriation 
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should  be  alleged  with  the  same  particalarity  as  in  a  criminal 
indictment 

Manfred  Nathan,  for  plaintiff:  This  is  not  an  excerption  at 
all.  If  the  defendant  felt  aggrieved,  he  should  have  applied, 
under  the  Rules  of  Court  (Rule  95),  to  have  the  paragraphs 
struck  out  on  the  ground  that  they  were  argumentative,  irrele- 
vant, or  superfluous.  There  is  no  procedure  under  our  system 
such  as  prevails  in  England,  where  parties  may  be  compelled  to 
give  particulars. 

Argument  was  then  heard  On  the  plaintiff's  exception  on  the 
second  claim  in  reconvention. 

Manfred  Nathan,  for  plaintiff,  in  support  of  the  exception 
The  clause  of  the  deed  of  partnership  on  which  defendant  relies 
only  speaks  of  a  dissolution  by  mutual  consent.  Here  there 
is  no  case  of  consent.  We  seek  dissolution  on  the  ground  of 
misappropriation  of  moneys,  which  misappropriation  defendant 
denies.  At  the  same  time  defendant  is  willing  to  have  a  dissolu- 
tion. But  the-  declaration  claims  more  than  a  mere  dissolution. 
It  asks  for  an  account  and  repayment  of  misappropriated  moneys.. 
If  the  defendant  were  to  consent  to  the  form  of  dissolution  we 
ask  for.  he  would  be  admitting  the  charges  against  him. 

G,  Hvicliiaon,  for  defendant :  The  charges  and  the  claim  for 
an  account  have  nothing  to  do  with  the  consent  of  the  parties. 
Both  parties  are  willing  to  have,  and,  indeed,  both  ask  for  a 
dissolution.    Consequently,  there  is  a  consent  to  a  dissolution. 

Argument  was  next  heard  on  the  question  of  law  raised  by 
defendant's  second  plea. 

O.  Hutchieon,  for  defendant :  The  deed  of  partnership  pro- 
vides for  a  reference  of  all  disputes  to  ieurbitration,  and  this  is  one 
of  the  cases  governed  by  that  provision.  It  is  clear  that  the 
question  whether  or  not  there  has  been  misappropriation  makes 
no  difference.  The  leading  case  on  the  subject  is  RueaM  v. 
RuaeeU  (14  Ch.  D.  471 ;  49  L.J.  Ch.  268).  There  the  Master  of 
the  RqIIs  (Sir  George  Jessel)  laid  it  down  that  before  the  Court 
¥rill  refuse  to  stay  an  action  there  must  be  a  suflScient  primd 
facie  case  of  fraud.  Here  there  is,  no  such' ^yrimd,  facie  case. 
Apart  from  this,  the  English  decisions  show  that  it  is  a  matter 
within  the  absolute  discietion  of  the  Court. 
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Manfred  Nathan,  for  plaintiff:  It  is  useless  to  speak  here  of 
a  prirad  fade  case,  for  the  case  has  not  reached  the  trial  stage. 
The  declaration  discloses  a  jyriTnd  facie  case.  I  submit  that 
Busedl  V.  Ru98M  vdll  not'  weigh  with  this  Court  as  a  binding 
decision.  That  was  a  case  decided  on  affidavits,  and  the  Master 
of  the  Rolls  had  all  the  facts  before  him.  Besides,  it  was  a 
Chancery  decision.  We  have  no  procedure  here  analogous  to  the 
English  Equity  procedure,  and  this  Court  will  prefer  to  be  guided 
by  the  decision  of  the  English  Courts  of  Common  law.  The 
leading  English  cases  decided  by  the  Courts  of  Common  law  are 
WaUia  v.  HivBch  (1  C.B.,  N.S.,  816 ;  26  L.J.,  C.P.  72),  which  was 
a  case  of  fraud.  There  the  Court  refused  an  application  by 
defendant  to  stay  the  action.  Cockburn,  C. J.,  said :  "  It  can 
hardly  be  supposed  here  that  the  parties  contemplated  a  question 
of  fraud  arising."  The  same  rule  was  applied  in  Cook  v.  Catch- 
pole  (34  L.J.  Ch.  60),  where  the  Court  considered  it  had  no  dis- 
cretion in  the  matter.'  The  South  African  decisions  are  all  clear 
that  the  Court  will  refuse  to  stay  the  action.  Where  the  fraud 
goes  to  the  root  of  the  whole  contract  or  relationship,  there  can 
be  no  reference ;  see  Kantoor  Bros,  v.  Transatlantic  Fire  Co, 
(9  C.L.J.  173),  and  the  remarks  of  de  Viluebs,  C.J.,  in  Daviee 
V.  Saath  British  Insurance  Co,  (3  S.C  416).  That  was  also 
clearly  laid  down  by  the  Transvaal  High  Court  in  Van  Boescho- 
ten,  N,0.  V.  The  Selati  Railway  Co,  (O.R.  [1897]  676). 

0,  Hutchison,  in  reply  :  Here  the  allegations  of  fraud  do  not 
go  to  the  root  of  the  contract.  The  question  of  dissolution  is 
settled.  I  repeat  that  so  far  as  a  reference  to  arbitrators  is  con- 
cerned, the  Court.has  an  absolute  discretion.  In  Kantoor  Bros, 
V.  Transatlantic  Fire  Co,  the  decision  was  that  the  contract,  the 
policy  of  insurance,  was  void  ab  initio. 

Cur.  adv,  vtdt 

Postea,  (November  19)yt — 

Smith,  J.:  In  this  case  the  defendant  excepted  to  two 
paragraphs  of  the  plaintiiTs  declaration.  The  plaintiff  excepted 
to  one  of  the  defendant's' pleas,  and  a  question  of  law  which  it 
seems  desirable  to  have  decided  prior  to  the  hearing  of  the  action 
was,  by  leave  of  the  Court,  set  down  for  deci&icn.    The  plaintiff 
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claims  a  dissolution  of  the  partnership  existing  between  himself 
and  the  defendant  on  the' ground  of  misappropriation  of  partner- 
ship money  and  other  breaches  of  duty,  an  account  of  the 
partnership  and  of  all  sums  so  misappropriated,  and  a  division 
of  the  partnership  assets.  The  defendant  excepts  to  two  para- 
graphs of  the  declaration  as  not  being  sufficiently  explicit 
as  to  details  of  the  acts  of  misappropriation  charged.  He  pleads 
(1)  a  denial  of  acts  of  misappropriation  and  breaches  of  duty 
charged;  (2)  that  under  an  arbitration  clause  in  the  partner- 
ship agreement  the  matter  in  dispute  ought  to  be  referred  to 
arbitration,  and  asks  that  the  action  should  be  dismissed  or 
stayed ;  (3)  that  after  the  service  of  summons,  and  before  appear- 
ance, he  consented  to  a  dissolution  of  the  partnership,  and  under 
another  clause  of  the  agreement  thereby  acquired  the  right  to 
buy  the  plaintiff's  share  in  the  partnership  business,  the  value  of 
which  was,  under  the  agreement,  to  be  fixed  by  arbitration,  and 
asked  that  directions  should  be  given  for  carrying  out  the  clause 
of  the  agreement.  The  plaintiff's  exception  was  to  this  last  plea. 
The  question  of  law  for  the  decision  of  the  Court  arose  on  the 
second  plea,  namely,  whether  the  plaintiff  was  bound  to  submit 
the  matter  in  dispute  to  arbitration  as  a  condition  precedent  to 
his  right  to  bring  this  action.  I  propose  to  deal  with  those 
matters  in  the  order  in  which  I  have  stated  them.  With  regard 
to  the  defendant's  exception  to  the  two  paragraphs  of  the 
declaration,  as  I  intimated  at  the  time,  the  objections  are  not 
matters  of  exception  at  all.  They  both  allege  acts  of  mis- 
appropriation, and  the  defendants  objection  should  have  been 
that  they  were  embarrassing  and  not  sufficiently  precise.  With 
regard  to  the  one  (paragraph  26),  I  think  that  this  would  have 
been  a  good  objection,  and  I  should  have  been  prepared  to  strike 
it  out  unless  the  plaintiff  applied  to  amend.  The  other  (the  6th 
paragraph)  is,  in  my  opinion,  sufficiently  precise.  In  the  form  in 
which  it  comes  before  me  I  must  overrule  the  exception. 

Dealing  next  with  the  plaintifTs  exception  to  the  plea  which, 
claims  that  the  partnership  has  been  dissolved  by  mutual  consent, 
and  that  the  defendant  has  the  right  to  buy  out  the  plaintiff, 
the  plea  is  founded  upon  clause  5  of  the  partnership  agreement, 
which  runs  as  .follows : . "  The  partnership  may  be  dissolved  at 
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any  time  during  the  continuanoe  of  this  agreement  by  mutual 
consent,  whereupon  should  either  of  the  parties  be  desirous  of 
buying  out  the  share  of  the  oUier  party  in  the  said  business,  the 
value  of  such  half -share  shall  be  fixed  by  arbitration."  What 
the  defendant  did  was,  on  receipt  of  the  summons  claiming  a 
dissolution,  to  write  to  the  plaintiff,  saying:  "I  agree  to  a 
dissolution,  and  now  that  we  are  mutually  agreed  upon  a 
dissolution,  I  claim  the  right  to  buy  your  half -share."  I  am  of 
opinion  that  the  agreement  does  not  contemplate  such  a  state 
of  affidrs.  The  case  this  clause  of  the  agreement  is  intended  to 
meet  is  where  one  *of  the  partners  wishes  to  retire  from  the 
business,  they  both  agree  to  a  dissolution,  and  the  remaining 
partner  is  desirous  of.  acquiring  the  share  of  the  retiring  partner. 
If  both  wished  to  continue  the  business  and  each  wished  to 
acquire  the  share  of  the  other,  it  is  dear  that  there  would  be  no 
dissolution  by  mutual  consent.  Neither  can  force  the  other  to. 
sell  his  interest,  and  Tion  constat  that  the  plaintiff  may  not 
desire,  if  he  succeeds  in  his  claim  for  dissolution,  to  have 
the  same  chance  as  the  defendant  of  acquiring  the  whole 
of  the  business  on  a  realisation  of  the  partnership  assets.  I 
ain  of  opinion  that  there  is  )iere  no  dissolution  by  mutual 
consent  within  the  terms  .of  the  partnership  agreement,  that  the 
plaintiff's  exception  was  well  founded,  and  that  the  defendant's 
pliea — ^headed  "  Fourth  plea :  second  in  reconvention " — ^is  bad, 
and  affords  no  defence  to  the  claim. 

With  regard  to  the  question  of  law,  it  appears  to  me 
to  be  purely  a  question  of  the  construction  of  clause  11 
of  the  partnership  agreement  This  clause  runs  as  follows: 
"  In  the  event  of  any  disagreement  or  dispute  arising  between 
the  said  parties  with  reference  to  any  matter  connected  with 
the  said  partnership  business,  the  same  shall  forthwith  be 
submitted  to  arbitration,"  fee.  It  is  settled  law  that  the 
parties  to  a  contract  may  agree  by  the  contract  that  dis- 
putes arising  between  them  under  it  shall  be  settled  by  arbi- 
tration, and  that  the  agreement  to  submit  to  arbitration  may 
be. pleaded  as  a  bar  to  an  addon  brought  on  the  contract 
Dk  Viluebs,  C.J.,  remarked  in  Daviea  v.  The  SoiUh  Britiih 
Insurance  Company  (3  S.C.  416):    ''Of  course  there  exists 
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some  degree  of  presumption  against  supposing  that  a  person,  by 
agreement,  intended  to  deprive  himself  of  the  right  of  having 
immediate  recourse  to  the  courts  of  law  for  any  infringement  of 
his  legal  rights,  whether  these  rights  exist  by  virtue  of  or  inde- 
pendently of  the  agreement.  But  where  this  presumption  is  re- 
.  butted  by  the  terms  of  the  agreement,  there  appears  to  me  to  exist 
no  reason  why  persons  should  not  for  valuable  consideration  be 
at  liberty  to  agree  that  any  disputes  arising  out  of  a  contract 
between  them  should  in  the  first  instance  be  referred  to  arbitra- 
tion." In  the  action  now  before  me  the  plaintiff  claims  a  dissolu- 
tion of  the  partnership  on  account  of  moneys  alleged  to  have 
been  misappropriated,  and  a  division  of  the  partnership  assets. 
The  two  latter  claitos  seem  to  me  to  be  subsidiary  to  the  daim 
for  dissolution,  and  if,  under  the  arbitration  clause,  the  plaintiff 
has  agreed  tl^t  his  right  to  demand  a  dissolution  shall  be  sub- 
mitted to  arbitration,  then  I  think  that  the  claim  for  an  account 
and  for  the  division  of  assets  would  not  operate,  the  Court  direct- 
ing the  stay  of  the  action.  The  question  then  is  simply  this : 
Is  a  claim  for  dissolution  of  partnership  a  matter  "  connected 
with  the  partnership,  business,"  which  the  parties  have  agreed  shall 
be  referred  to  arbitration.  On  this  point  my  attention  was 
directed  to  one  or  two  English  decisions.  Mr.  Hutehiaon,  for  i 
the  defendant,  relying  upon  Rueeell  v.  Russell  (14  Ch.  D.  471), 
and  Mr.  Nathan  referring  me  to  Cook  v.  Catchpole  (34  L.J.  Gh. 
60),  and  Wallia  v.  Hirsch  (26  L.J.  C.P.  72).  In  considering  the 
English  decisions,  it  has  to  be  borne  in  mind  that  under  the 
Common  Law  Procedure  Act,  1854,  and  now  under  the 
Arbitration  Act  of  1880,  the  courts  have  a  very  wide  discretion 
to  direct  or  refuse  to  direct  a  stay  of  action  in  cases  brought  on 
contracts  containing  an  arbitration  clause,  and  for  this  reason 
many  of  the  decisions  turn  rather  upon  whether  a  particulaccaae 
was  or  was  not  a  proper  one  in  which  a  reference  to  arbitration 
should  be  enforced.  Wallis  v.  Hirack  is  an  example  of  one  of 
these.  I  do  not  think  that  any  such'  discretion  is  vested  in  the 
Court  here ;  still  the  language  of  these  arbitration  clauses  being 
very  similar,  some  of  the  English  cases  are  useful  as  showing 
the  construction  placed  by  the  Court  upon  them.  In  Goqk  v. 
Catchpole,  decided  in  1864,  where  a  dissolution  was  claimed  on 
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the  ground  of  misconduct,  Wood,  V.C,  thought  that  an  arbitrator 
would  have  no  power  to  declare  a  dissolution  of  partnership 
under  the  agreement,  and  refused  to  stay  the  action.  The 
arbitration  clause  provided  for  a  reference  to  arbitration  of  any 
dispute  as  to  the  construction  of  the  agreement  or  respecting 
the  accounts,  &c.,  "  or  any  other  matter,  cause,  or  thing  whatso- 
ever in  any  way  relating  to  the  partnership."  In  Joplin  v. 
Postiethwaite  (61  L.T.  629),  decide  in  1889,  on  a  very  similarly 
worded  clause.  Eat,  J.,  held  that  an  arbitrator  had  no  power 
to  dissolve  the  partnership.  On  appeal,  COIton,  L.J.,  said  that 
he  doubted  whether  the  claim  for  a  dissolution  came  within  the 
wording  of  the  arbitration  clause ;  but  whether  it  did  so  or  not, 
he  doubted  whether  arbitration  would  be  a  good  form  of  tribunal 
for  the  purpose  of  deciding  Whether  a  partnership  should  be 
dissolved.  He,  however,  guarded  himself  against  deciding 
that  in  uq.^  case  could  such  a  matter  be  referred  to  arbitra- 
tion. BowEN,  L.J.,  took  the  same  view  as  to  the  desirability 
of  referring  a  claim  for  dissolution  to  arbitration;  and  the 
case  was  decided  in  the  Court  of  Appeal  on  the  question 
of  discretion,  and  not  on  the  construction  of  the  agree- 
ment. On  the  same  point  there  is  the  decision  of  Keke- 
wich"  J.,  in  Tu/mM  v.  8aunder$on  (6*  L.T.  664).  There 
are  several  authorities  to  the  opposite  effect.  WalTOsley  v. 
White  (67  L.T.  433)  was,  like  this,  an  action  for  dissolution  on 
the  ground  of  the  misappropriation  of  pi^rtnership  moneys.  The 
arbitration  clause  provided  that  any  difference  between  the 
partners  in  "  regard  to  the  construction  of  the  articles  ...  or 
to  any  other  matter  or  thing  relating  to  the  partnership  or  the 
affairs  thereof  should  be  referred  to  arbitration.  It  was  held 
by  the  Court  of  Appeal  that  the  arbitration  clause  was  suffi- 
cient to  cover  a  question  of  dissolution,  and  that  on  a  refer- 
ence the  arbitrators  would  have  power  to  award  a  dissolution. 
This  case  was  followed  by  Belfield  v.  Bourne  (63  LJ., 
Ch.  104).  and  Vawdrey  v.  Simpson  (65  LJ.,  Ch.  369),  in  which 
a  similar  construction  was  placed  upon  very  similarly  worded 
arbitration  clauses.  Rvssell  v.  RtuaeeU  (ubi  eup.)  was  decided 
on  the  ground  of  the  Court's  discretion ;  but  referring  to  the 
arbitration  clause,  Jessel,  M.R,  said:  "It  is  sufficient  to  cover 
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every  dispute  having  any  relation  to  the  transaction  between  the 
partners,  and  it  is  clearly  so  expressed  as  to  include  the  dispute 
in  this  case."  The  immediate  dispute  in  that  case  involved 
charges  of  fraud,  and  the  learned  Judge  stated  that  even  a  charge 
of  fraud  was  not  necessarily  a  sufficient  ground  to  prevent  a 
court  in  the  exercise  of  its  discretion  referring  the  matter  to 
arbitration,  at  all  events  where  arbitration  was  sought,  as  here, 
by  the  person  against  whom  the  charges  were  made.  The  balance 
of  authority  in  England  appeared  to  be  strongly  in  favour  of  a 
wide  construction  being  placed  upon  such  arbitration  clauses  as 
these.  The  decisions  show  that  arbitrators  have  power  to  award 
a  dissolution,  and  that  even  where  other  claims  are  joined  to 
a  claim  for  dissolution,  as  in  Bdfield  v.  Bourne,  where  there  was 
a  claim  for  the  appointment  of  a  receiver,  and  the  return  of  a 
sum  of  money  paid  as  premium,  an  action  may  still  be  stayed, 
and  the  matter  referred  to  arbitration.  Having  regard  to  this 
series  of  decisions  on  arbitration  clauses  not  differing  materially 
from  that  contained  in  the  partnership  agreement  in  the  present 
case,  I  have  come  to  the  conclusion  that  the  claim  for  dissolution 
in  this  case  is  a  matter  connected  with  the  partnership  business, 
which  the  partners  agreed  should  be  referred  to  arbitration. 
I  am,  therefore,  of  opinion  that  the  question  of  law  should  be 
decided  in  favour  of  the  defendant's  contention,  and  that  he 
is  entitled  to  have  the  action  stayed  pending  a  reference  of  the 
matter  in  dispute  to  arbitration. 

The  costs  of  these  applications  to  abide  the  award  of  the 
arbitrators. 

Plaintiff's  Attorneys:  Bell  &  7ancred;    Defendant's  Attor- 
ney :  A,  Herehenaohn. 
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MANN  A  HAREIS  v.  COHEN. 

1902.    November  23,  24.    Smith,  J. 

Penalty, — Liquidated  damages, — Onus  of  proof, 

A  clause  in  an  agreement^  providing  that  a  certain  sum,  to  be  deposited 
with  one  of  the  parties  as  security  for  tiie  due  fulfilment  of  the 
agreement,  is,  in  the  event  of  a  breach  thereof,  to  be  construed 
by  way  of  liquidated  damages  and  not  as  a  penalty,  must,  in  the 
absence  of  conclusive  evidence  to  the  contrary,  be  construed  as 
providing  that  the  deposit  shall  be  taken  to  be  liquidated 
damages,  the  burden  of  proof  being  on  the  party  who  alleges  that 
it  is  a  penalty. 

This  waa  an  action  in  which  the  plaintiffs  claimed  a  refund 
of  £700,  which  had  been  deposited  as  security  for  the  due  per- 
formance by  plaintiflb,  as  lessees,  of  the  conditions  of  a  leaae  from 
defendant  of  a  bar  in  Fordsburg.  The  lease  provided  that  in 
case  of  a  breach  of  the  liquor  law  resulting  in  loss  of  the  licence 
the  defendant  should  be  entitled  to  retain  the  £700  as  liquidated 
damages  for  loss  of  the  licence.  Defendant  alleged  that  such  a 
breach  of  the  liiquor  law  had  taken  place,  and  claimed  the  £700. 
Plaintiffs  alleged  that  the  agreement  for  the  retention  of  the 
£700  must  be  looked  upon  as  a  penalty,  ai^d  not  as  an  agree- 
ment to  pay  damages.  Defendant  further  counter-claimed  for 
damages  for  negligence  in  the  use  of  the  premises  let. 

0,  T,  Morice,  for  plaintiffs. 

C,  F,  StaUard,  for  defendant. 

The  facts  and  arguments  appear  sufficiently  from  the 
judgment. 

Poetea,  (November  24) : — 

Smith,  J. :  On  the  question  of  fact  in  this  case  I  find  that 
the  liquor  licence  was  lost  through  the  non-compliance  by  the 
plaintiffs  with  the  lawR  ^lnd  regulations  established  by  law  for 
the  conducting  of  licensed  premises.  Then  comes  the  question 
whether  the  £700  which  the  plaintiffs  agreed  to  pay  to  the  defen- 
dant by  way  of  liquidated  damages,  if  the  licence  was  lost  under 
the  circumstances  above    mentioned,    is   to   be   regarded   as  a 
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penalty  or  aa  the  measure  of  damages  which  the  parties  mutu- 
ally agreed  should  be  payable  in  such  event.  I  agree,  of  course, 
that  the  mere  fact  that  it  is  called  liquidated  damages  would  not 
prevent  it  being  regarded  as  a  penalty ;  but  accepting  the  prin- 
ciple on  which  the  cases  of  Davey,  Paxman  &  Co.  v.  The 
Langlaagte  Star  Gold  Mining  Company  (16  C.L.J.  57),  and 
Pexich  &  Co,  V.  The  Committee  of  the  Jewish  Synagogiie, 
Johannesburg  (12  CLJ.  69)  were  decided,  the  plaintifb,  on 
whom*  the  onus  lay,  have  not  succeeded  in  satisfying  me  that  the 
stipulated  amount  exceeds  the  amount  of  damages  sustained. 
The  damages  sustained  by  the  loss  of  a  licence  is  a  difficult 
thing  to  estimate,  and  though  the  defendant  was  able  to  obtain 
a  new  licence  for  the  quarter  commencing  with  the  month  of 
October,  the  fact  that  a  licensed  house  has  once  lost  its  licence 
and  has  remained  closed  for  a  period  of  three  months  cannot  but 
lead  to  a  serious  loss  of  trade.  The  parties  agreed  that  the 
amount  of  the  loss  should  be  estimated  at  £700,  and  I  see  no 
reason  to  interfere  with  their  agreement. 

The  plaintiff  in  reconvention  is  also  entitled  to  damages 
arising  from  the  breach  of  their  agreement  on  the  part  of  defen- 
dants in  reconvention  in  closing  the  hotel  apart  from  the  bar ;  it 
is  admitted  that  she  lost  nearly  three  months'  rent,  and  I  think 
that  she  is  entitled  to  something  by  reason  of  the  defendants  in 
reconvention  having  left  some  part  of  the  premises  open  and 
unguarded,  whereby  they  became  damaged  and  dilapidated.  I 
assess  these  damages  at  £200. 

There  will  therefore  be  judgment  for  the  defendant  on  the 
claim  and  for  the  plaintiff  in  reconvention  that  she  is  entitled  to 
retain  the  sum  of  £700,  and  that  the  defendants  in  reconvention 
pay  her  the  sum  of  £200  and  the  costs  of  the  action. 

Plaintiffs'  Attorneys:  Frost,  MuUigan  &  RouUedge;  De- 
fendant's Attorneys:  Baumann  &  GUJUlan. 
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JOHANNESBURG  TOWN  COUNCIL  v.  THE 
GOVERNMENT  OF  THE  TRANSVAAL. 

1902.     December  11,  12.    Wessels,  J. 


• 


PuUie  Square. — Dedieaiio  ad  populum. — Map. — PtMicaiion. — Pro- 
danuUian  39,  1902,  eec.  2. — MunicipalUy. — Damintu. — Interdict. 

By  ProcUnuition  oertain  squares  and  open  spaoes  which  were  at  any 
time  set  apart  and  appropriated  by  proper  authority  for  the  use 
of  the  puUiCy  or  to  which  the  inhabitants  of  the  Johannesburg 
Municipality  should  at  any  time  have  or  acquire  a  common  right, 
were  to  be  Tested  in  and  be  under  the  management  and  control  of 
the  Council.  The  Johannesburg  Town  Council  applied  for  an 
interdict  restraining  the  GoTemment  of  the  TransvasI  from  tres- 
passing on  a  piece  of  ground  known  as  Telephone  Square,  jffeld^ 
that  as  there  had  been  no  proof  of  a  dedieaiio  ad  populum  of  the 
ground  in  question,  or  of  any  act  by  which  the  Government  or  its 
predecessor  in  title  had  restricted  its  right  to  the  square,  the  inter- 
dict could  not  be  granted. 

The  Johannesburg  Town  Council  is  a  creature  of  statute,  and  has  to 
rely  upon  statute  for  aU  its  rights. 

This  was  an  application  for  an  order  restraining  the  Qovem- 
ment,  and  fJl  persons  acting  on  behalf  of  the  said  Government, 
from  coustmcting  or  building  any  works  or  buildings  upon 
Telephone  Square,  Johannesburg. 

Major  G.  H.  Fowke,  Director  of  the  Public  Works  Department, 
stated  that  the  piece  of  ground  in  question  had  been  and  was 
still  occupied  by  the  Government  of  the  late  South  African 
Bepublic  and  the  Colonial  Government  respectively,  and  that 
the  erection  of  a  temporary  building  for  public  purposes  was  not 
an  infringement  of  any  right  disclosed  by  the  affidavits  of  the 
applicants,  and  that  the  said  square  was  never  set  apart  and 
appropriated  by  proper  authority  for  the  use  of  the  public,  and 
that  the  inhabitants  of  the  said  Municipality  had  never  acquired 
a  common  right  thereto;  that  orders  had  been  issued  for  the 
erection  of  a  temporary  building  for  temporary  Post  Office  pur- 
poses on  instructions  received  from  the  Government  of  this 
Colony,  and  that  no  notice  on  the  part  of  the  Government  was 
necessary. 
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Major  Fowke  further  stated  that  the  said  piece  of  ground 
formed  a  portion  of  the  Qovemment  farm  Bandjeslaagte. 

Mr.  Pritchard  stated  that  he  was  one  of  the  siirveyprs  em- 
ployed in  the  original  survey  of  the  township  of  Johannesburg. 
He  was  present  in  December,  1896,  when  the  stands  in  that 
neighbourhood  were  sold,  and  that  on  the  plan  which  was 
exhibited  Telephone  Square  was  shown  as  an  open  space. 
Stands  facing  open  squares  fetched  somewhat  higher  pricea 

J.  W.  Leonard,  K.C.  (with  him  SavX  Solomon),  tor  appli- 
cants: Our  case  rests  on  sec.  16  of  Proclamation  No.  39,  1902, 
by  which  additional  powers  were  conferred  on  the  Town  CoundL 
On  that  we  rely.  When  Johannesburg  was  first  established, 
in  1886,  as  a  township,  the  ground  was  known  as  Telephone 
Square.  By  the  Proclamation  the  streets  are  vested  in  the 
Town  C!oUncil  under  any  circumstances.  The  only  question  here 
is,  Was  this  piece  of  ground  set  apart  and  appropriated  for 
public  use  ? 

[Wessels,  J. :  A  thing  may  be  set  apart  for  public  use,  and 
yet  not  appropriated  to  that  use.] 

This  square  has  been  set  apart  on  the  map,  and  appropriated 
by  use  ever  since.  See  the  case  of  Hanan  v.  The  StcUe  (O.K. 
[1894]  93). 

[Wessels,  J.:  In  that  case  one  of  the  surrounding  stand- 
holders  made  application  for  an  interdict.  He  says  to  the  person 
who  sold  him  the  groimd  as  bordering  on  a  square,  "  You  are 
estopped  from  saying  that  this  is  not  a  square."] 

Here  we  have  a  stronger  case. 

[Wessels,  J. :  I  am  not  so  sure  of  that.] 

The  mere  fact  that  other  people,  as  individuals,  might  have  a 
priind  facie  case  of  asserting  a  right  of  servitude  does  not  pre- 
vent us  from  asserting  a  right  vested  in  us  by  law.  I  rely  on 
the  words  of  the  statute.  This  ground  has  been  set  apart  for 
public  use.  The  Government  appear  to  ba  superior  to  their  own 
Acts.  They  pass  an  Act,  calling  on  all  owners  to  file  their  plans, 
and  then  fail  to  do  so  themselves. 

[Wessels,  J. :  But  they  are  not  included  in  the  definition  of 
"  owner  "  in  the  Proclamation.] 

I  submit  we  are  entitled  to  an  interdict  now,  in  view  of  the 
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dedared  intention  of  the  Qovemment  to  build  churches  and 
dubs  all  over  these  squares.  Under  Major  O'Meara's  regime 
a  return  was  made  of  all  property  vested  in  dominio  in  the 
Crown.    We  did  not  know  exactly  what  our  rif^hts  were. 

[WksselS,  J. :  That  makes  no  difference.] 

The  inquiry  was  not*  then  directed  to  this  issue.  This  is  a 
matter  of  great  public  importance.  My  primd  facie  case  is 
that  these  squares  are  shown  'on  the  original  plana  of  the  town- 
ship. If  your  lordship  and  I  went  to  purchase  stands  at  the 
original  sale  in  1886,  we  would  have  given  a  higher  price  for 
stands  situated  on  a  square  than  elsewhere.  If  I,  as  purchaser 
of  land  on  that  square,  could  register  a  servitude  on  the  square, 
surely  that  shows  a  setting  apart  by  the  Government. 

[ Wbssels,  J. :  Has  any  one  ever  registered  a  servitude  ?  ] 

No ;  because  the  question  was  never  raised  as  to  the  owner- 
ship of  the  squares.  There  is  evidence  that  the  ground  was 
treated  as  a  "plein,"  It  was  marked  on  the  map  as  a  "plein.** 
Pritchard's  evidence  is  dear  to  that  effect.  The  affidavits  as  to 
the  original  sale  All  show  that  this  place  was  marked  " plein'' 

[Wesskls,  J. :  What  about  the  case  of  Lissack  &  Co.  v.  The 
Sigma  Building  Company  (O.R  [1897]  291)  ?  ] 

That  is  quite  a  different  case.  The  case  went  off  on  the 
ground  that  there  was  no  registered  servitude  and  no  plan. 

[Wesskls,  J. :  In  that  case  they  produced  a  plan.] 

The  Court  in  that  case  did  not  decide  that  if  the  lots  there 
had  been  sold  on  a  distinct  assurance  that  they  should  face  the 
square,  they  would  not  have  granted  the  standholders  an  inter- 
dict. The  Court  there  said  that  the  evidence  was  insufficient, 
and  gave  absolution  from  the  instance. 

[Wesselb,  J. :  Why  not  start  at  once  with  an  action,  instead 
of  asking  for  an  interdict  ?  ] 

Because  the  Government,  without  rhyme  or  reason,  started 
making  erections  and  giving  away  ground.  They  gave  no  notice 
whatsoever.  The  Town  Council  has  been  in  possession  of  the 
square  ever  since  the  beginning  of  the  town. 

[Wessels,  J. :  What  about  Market  Square  and  Von  Brandis 
Square  ?  I  see  that  on  Von  Brandis  Square  there  is  a  building. 
It  is  difficult  to  say  that  here  there  is  a  pri^nd  facie  case.] 
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What  woiild  your  lordship  say  if  the  Government  were  to 
cut  up  Joubert  Park,  and  put  up  stables  there  ? 

[ Wesseus,  J. :  I  should  say  it  was  a  scandalous  act ;  but  it 
might  be  legal] 

There  is  no  difference  in  principle  between  Telephone  Square 
and  Joubert  Park. 

[Wessels^  J. :  There  is  the  difficulty  as  to  the  definition  of 
owner  in  the  Proclamation.] 

I  suggest  the  granting  of  an  interdict,  and  going  to  trial  as 
soon  as  possible. 

[Wesseus,  J. :  I  should  very  much  like  to  grant  your  inter- 
dict; but  my  difficulty  is  that  there  is  no  primd  facie  case 
under  clause  8  of  the  Pt*oclamation,  as  tiiere  is  no  sufficient 
evidence  of  setting  apart  for  the  public] 

I  maintain  that  the  facts  show  there  has  been  such  a  dedica- 
tion to  the  public  See  the  consecutive  numbering  of  the  stands 
on  the  plan. 

R.  C.  Lane,  for  respondents:  It  is  pertectly  clear  that  in 
order  to  make  out  a  case  the  applicants  must  show  that  the  land 
is  absolutely  vested 'in  them.  There,  has  in  this  case  been  no 
dedicatio  ad  popvlum,  and  that  must  be  proved  before  the  Town 
Council  is  entitled  to  an  interdict  Lisaack  &  Co,  v.  Sigma 
Building  Co.  (O.R  [1897]  291)  clearly  shows  that  the  onus  is 
on  them  of  proving  such  a  dedication.  Moreover,  taking  tiie 
construction  of  the  Proclamation,  it  will  be  seen  that  it  confers 
on  the  Town  Council  no  such  powers  as  are  now  asked  for. 

/.  TT.  Leonard,  K,C,  in  reply. 

Cur.  adv.  vuU. 

Postea,  (December  12) : — 

Wessels,  J. :  In  this  matter  the  Town  Council  asks  me  to 
interdict  the  Government  from  building  on  a  certain  square 
known  as  Telephone  Square,  on  the  ground  that  by  virtue  of 
sec  2,  sub-sec  8  of  Proclamation  39  of  1902,  that  piece  of 
ground  has  been  set  apart  and  appropriated  by  proper  authority 
for  the  use  of  the  public  The  Town  .Council  is  a  creature  of 
statute,  and  has  to  rely  upon  statute  for  all  its  rights.  It  ctfnnot 
rely  on  estoppel  or  on  the  exceptio  doLi  mali.     It  has  to  prove  to 
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me,  and  to  prove  conclusively »  that  the  pitee  of  ground  in 
question  has  been  set  apart  and  appropriated  by  proper  authority 
for  the  use  of  the  public  In  order  to  do  this  affidavits  by  various 
•  persons  are  filed  in  order  to  establish  the  following  facts:  (1) 
That  when  the  stands  were  sold  a  plan  was  exhibited,  at  the 
sale,  upon  which  this  piece  of  ground  appeared  as  an  open  space ; 
(2)  that  in  all  probability  the  open  space  was  milked  *'Fbfin,"  that 
is,  square ;  (3)  that  it  has  always  been  regarded  de  facto  as  a 
square ;  (4)  that  the  Town  Council  enclosed  the  ground  in  question 
by  an  expensive  fence ;  (5)  that  the  stands  are  numbered  in  such 
a  way  that  we  must  infer  that  there  was  no  Intention  to  create 
any  more  stands  in  that  neighbourhood ;  (6)  that  there  was  never 
any  dedicatio  ad  populum  in  the  case  either  of .  the  streets  or 
the  other  squares  of  Johannesburg. 

From  these  facts  I  am  asked  to  infer  that  the  late  Qovem- 
ment  of  the  South  African  Republic  set  apart  and  appropriated 
this  ground  for  public  use.  The  Qovemment  is  the  registered 
domintLS  of  the  ground,  and  there  is  no  documentary  evidence  of 
any  kind  that  there  has  been  a  dedicatio  ad  populwm;  and, 
therefore,  if  I  hold  that  the  Town  Council  is  free  to  deal  with 
the  ground,  and  to  compel  the  dominua  not  to  use  that  ground  as 
he  pleases,  I  have  to  do  so  exclusively  on  the  ground  that  in- 
f  erentially  the  square  has  been  set  apart  and  appropriated. 

Now,  I  do  not  wish  to  say  that  such  a  dedicatio  ad  populum 
cannot  be  inferred  from  certain  facts.  Nay,  I  do  not  wish  to  be 
understood  to  hold  that  the  facts  alleged  are  not  material  ele- 
ments in  the  proof  of  a  dedicatio  ad  populum  under  certain 
circumstances;  but  in  order  to  justify  me  in  granting  an  inter- 
dict against  the  dominua,  the  case  must  be  absolutely  dear  and 
without  any  doubt.  The  general  rule  is  that  the  person  regis- 
tered as  the  dominuB  of  a  piece  of  ground  is  primA  facie  the 
owner,  and  entitled  to  deal  with  that  ground  as  he  thinks  fit  If 
he  has  restricted  his  rights  of  dominue  upon  the  ground  in 
question,  then  the  person  who  sets  up  the  restriction  must  prove 
it — and  prove  it  clearly. 

Now  the  mere  fact  that  a  map  was  made,  in  which  this 
ground  appears  as  "Plein*'  is  not  enough,  and  the  fact  that 
the  late  Sanitary  Board  treated  the  ground  as  a  square  can  make 


:268  TOWN  COUNCIL,  JOHANNESBURG  v.  GOVERNMENT. 

no  difference.  The  Town  Council  has  no  right,  as  far  as  the 
records  go,  to  any  adjoining  ground,  and  therefore  it  cannot  rely 
on  the  exceptio  doli  mali,  or  on  any  representation  made  by 
the  late  Qovemment. 

The  Town  Council  can  show  me  no  act  by  which  the  late 
Qovemment  restricted  its  right  to  the  square,  except  the  fact 
that  a  plan  was  published.  That  publication  may  have  been 
equivalent  to  a  dedicatio  ad  papiUum,  but  of  this  I  cannot  judge 
until  all  the  facts  as  to  the  making  of  the  plan,  the  publication, 
the  sale,  and  the  authority  to  dedicate  are  clearly  laid  before  the 
Court. 

Upon  this,  however,  I  express  no  opinion ;  all  I  do  say  is 
that  I  have  no  sufficiently  dear  proof  to  enable  me  to  hold  that 
the  square  has  been  definitely  set  apart  for  public  use,  and  there- 
fore I  must  refuse  to  grant  the  interdict  prayed  for. 

The  application  is  therefore  dismissed,  with  costs  for  re- 
spondents. 

Applicants'  Attorneys :  Lance  &  HoyU ;  Respondents'  Attor- 
neys: BeU  <fe  Tancred. 
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